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Introduction- 

In the Name of God, Most Merciful and Compassionate 


Al-MarghTnani: the Jurist 

The Author of al-Hidayah , Shaykh al-Islam, the Imam, Burhan al-DIn 
Abu al-Hasan ‘All ibn Abi Bakr ibn ‘Abd al-Jalil ibn al-Khalil ibn Abl Bakr 
al-Farghanl al-Rushdanr al-Marghinanl was born on Monday the 8th of 
Rajah in the year 511 A.H, after the asr prayer. Abu al-Hasan was his kun- 
yah, } his first name was All and his father's name was Abu Bakr. The 
province to which he belonged was called Farghanah, and Marghinan 
was a city in this province. He is, therefore, generally referred to as al- 
Marghinanl. He is said to be a descendant of Abu Bakr al-Siddlq (God 

'This introduction has borrowed substantially from the Introduction to al-Hidayah 
written by the learned Shaykh, Allamah Imam Abu al-Hasanat Muhammad Abd al~ 
Hayy al-Lakhnawi (God bless him) one of the greatest scholars of the Islamic ‘idutn in 
the Indo-Pak Sub-Continent. The introduction also relies upon our own unpublished 
essay on the Islamic Legal Tradition. It is a work that focuses more on the work of the 
jurists and its legal content and nature, rather than on biographies. Mawlana Abd al- 
Hayy al-Lakhnawi divided his introduction into six heads, beginning with the biography 
of the Author and a description of his works. The remaining five heads deal with the 
method of the Author, some errors, typographical and others, the meaning of Zakir al- 
Rhutyah , biographical details of the personalities mentioned in al-Hidayah , and finally 
the chains of transmission leading up to the Author of al-Hidayah. This is followed by 
a supplement to the introduction that records similar details, including the names of 
tribes and places mentioned in al-Hidayah. The introduction and the supplement are 
spread over seventy- five pages and provide a wealth of information. Part of the descrip- 
tion, as indicated, is based upon our own essay on the Islamic Legal Tradition. This essay 
deals with the organic structure and nature of the books in the Hanafi school as well as 
in the other Sunni schools. Where the description is our own, some of the facts stated 
in the introduction have been transmitted on the authorin' of Imam al-Lakhnawi and 
earlier scholars. 

2 Apparently, his birthplace was the village of Rushtan in Uzbekistan. 

■'That is, he was alluded to by this name. 
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AkMarghicini’s teachers include: Imam N'jjm al-Din Abu Hats 
L-air ir-SaiiR, the author of aU‘A^a‘td al-Sasafiyyah fi al-Tmriiiik 
Nicr al-iluhid Htsam al-Din T'mar ibn *Abd al-*Av.iz; and Imim 
t-KR Vuiummad ibn al-Huxavn al-Bandantii. the student of Ala 
*‘* w - d-SmutymSi. the author or Tuhfat al-Fuquha', who was also the 
•ifc-er asc tchcr-m-law of Abu Hakr al-Kasani, the author of Ratiat 
? i^b al-Sharai'. His contemporaries held our Author m 
est*cs. These *unsts include: Imam Fakhr al-Din Qadi khan. *1 
7^** ai * D ®’ & ' c author ofal-Xtuhit J Hurhanhl miw 

a '^-^a-T-nud ibn Ahmad al-Rukhan, the author of d/-/dw»>* 

~^ 7nu * ***& Zasn al-L>in Abu Nasr Ahmad ibn Muhamm*- 
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ibn 'Umar al-'Altabi as well as others. It can be seen that in an environ- 
ment where one is taught by giants in the field, and surrounded by great 
men, the standards are very high and one has to excel to be noticed. Al- 
Marghinani did much more than that. 

‘Allamah Abd al-Hayy al-l.akhnawi refers to him as the leading Imam 
of his times, having complete mastery over most of the disciplines and 
sciences of his day. I here was no one like him in his times, he says, and he 
was past master in the discipline of A/ir/tr/’ that deals with the reasoning of 
different Imams and schools of law. ‘Abd al-Hayy al-LakhnawI adds that 
there are six grades of jurists in the Hanafi school. The first grade is that of 
the mujtahid ft (d-rtuidhhab (fu\\ mujtahid within the school) and includes 
jurists like Imam Abu Yusuf, Imam Muhammad al-Shaybani and other 
disciples of Imam Abu Hanifah fGod bless him). The second grade is that 
of the tmi jtidiid fi al-masail who is able to settle issues on which there is 
no narration from the jurists of the first grade, however, such a jurist stays 
vs ithin the ttstd and qawd'id of the school and employs them to settle new 
issues. The jurists in this grade were al-Khassaf, al-Tahawi, aJ-Karkhl, al- 
Sarakhsi and al-Halwani. The third grade is that of the ashab al-lakhrij or 
those w ho are capable of elaborating issues, highlighting the underlying 
reasoning and identifying the proper rule. The fourth grade is that of the 
iiihub al-tarjih, like al-Quduri and the author of al-Hidayah. These jurists 
are able to prefer, through legal reasoning, one opinion over another from 
among the opinions prevailing within the school . 5 The fifth grade is that 
of ntu/jallids, who are able to distinguish between the stronger and weaker 
opinions, like the authors of the four acknowledged texts. The sixth is that 
of the grade below the previous grade, who have no ability to distinguish 
between ihe strongand the weak opinion or, as he says, to distinguish the 
north from the south. This places the author of al-Hidayah in the fourth 
grade, however, there are those who would grant him a higher status. The 
detailed classification of the jurists into six or seven grades is very helpful. 
There is a parallel classification of the issues as well. Taken together ihey 
help us identify the various tasks that are undertaken within a school of 
law as well as to appreciate the abilities of the jurists who undertake these 
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tice by the school. These early summaries were not very compreh - 
because these were also the early days of the school; it had not ac; Ln * 1V€ > 
sufficient maturity. ^red 

The term mukhtasar appears to have been used for a rule book f 
by al-Muzani (God bless him). He died in 264 A.H., and it is n / St 
that such books were written before his time. His Mukhtasar is u S ! 1, 
published with Imam al-ShafiTs Kitab al-Umm. In the Hanafi h* ^ 
therefore, it was natural that al-Muzani’s nephew, al-TahawT, should 00 ’ 
the term first.' 2 After this, the writing of mukhtasars became a rea^ 
lar feature, whether or not this title was used. Some of the well know 
mukhtasars of the Hanafi school are the following: 11 


(1) Al-Jdmi ' al-Saghir and al-Siyar al-Saghir by Imam Muhammad a|- 
Shaybanl (d. 189 A.H.). These have been described above. 

(2) Mukhtasar al-Tahawi by al-Tahawi (d. 321 A.H.). He begins with the 
statement that the book contains rules that cannot be ignored or 
whose knowledge must be acquired. 

, ( 3 ) Al-Kafi by Hakim al-Shahld (d. 334 A.H.). In these mukhtasars, the 
chain of transmission of fiqh coming down from the earlier Imams 
was maintained. This was the text chosen by Imam al-Sarakhsi (God 
bless him) for his 30 volume commentary al-Mabsut. Al-Marawazi 
created this book by summarising Kitab al-Asl and the two lami‘s 
through the elimination of lengthy narrations and some repetitions. 

(4) Mukhtasar al-Karkhi by Imam al-Karkhl (d. 340 A.H.), the famous 
Hanafi jurist, who is also the author of Usui al-Karkhi. We have not 
had the opportunity to examine this book, but jurists often quote it 
in their works. 

(5) Mukhtasar al-Jassds by al-Jassas (d. 370 A.H.). He was al-Karkhi’s stu- 
dent. 

(6) Mukhtasar al-Quduri by al-Quduri. This was the text chosen by al- 
Marghlnani for his own Mukhtasar. Al-Quduri (d. 430 A.H.) ordered 
the chapters in his book according to al-TahawTs book and not 
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according to Imam Muhammad’s al-Jami‘ al-Saghir. Al-Quduri is 
said to have written a commentary on al-Karkhfs Mukhtasar. 

(7) Tull fat al-Fuqaha’ by al-Samarqandi (d, 538 A.H.). He was al-Kasani’s 
teacher and his father-in-law. The book is highly organised and a 
strict application of the term mukhtasar will exclude this book from 
this category,' 3 

(8) Bidayat al-Mubtadi’ by al-Marghinani (d. 593 A.H.). This is the rnatti 
of which al-hlidayah is the commentary, 

(9) Al-Hawi by Najm al-Dln al-Turki (d. 652 A.H.). 

(to) Al-Fiqh al-Nafi‘ by Nasir al-Din al-Samarqandi. 

After this there was an abundance of such texts and what wc mention 
below are just a few of the well known texts. 

(11) Al-Mukhtdr lil-Fatwa by al-Mawsili (d. 683 A.H,). The commen- 
tary on this rnatn is written by al-Mawsili himself and is called al 
Ikkhtiyar. This text is used in al-Azhar. 

(12) Majtna' al-Bahrayn by al-Sa'ati (d. 694 A.H.) 

(13) Kanz al-Daqaiq by al-Nasafi (d. 710 A.H.), 

(14) Wiqayat al-Riwayah fi Masail al-Hidayah by Burhan al-Shari‘ah 
Mahmud ibn Sadr al-Shariah (d. 747 A.H.). As the title shows, it was 
a summary prepared from al-Hidayah itself, not only its matn. Sadr 
al-SharTah al-Than! (d. 747 A.H.), the grandson and student of this 
author, summarised the summary further, calling it al-Niqdyah, and 
wrote a commentary on it as well. 


Some of the texts that are used by the maddris for teaching, referred to 
as the acknowledged texts ( mutun mutabarah ), are those mentioned at 
(6), (11), (13) and (14). Some add (12) to this list. In the grades mentioned 
above, these jurists, the authors of the mutun mu tabarah , are referred to 
as muqallids. They cannot prefer opinions, but have the ability to identify 
the strong opinions that are to be followed, that is, opinions preferied 
by those in the higher grades. In our view, preference should be given to 


'■'The Author, however, says that he has brought in adchtiona! issues that were not 
included by al-Quduri, and that he has tried to remove the difficulties encountered 
studying al-Quduri. Further, he has provided the adillah (evidences) an argum 


His book is called Mukhtasar ut-Tahciwi. 



al-Mubtadi' as the mam for teaching purposes and thereafter al 
Hnl, mill should be used as a commentary to understand the rules, as We 
elaborate below. Further, Mukhtasar al-Qudur, is included within Bid iy „ 
al-Mtibtadi’. 

The mukhtasars listed above and even those that are not listed f 0rrTl 
a linked chain. Each mukhtasar borrows from the one that precedes it 
In this chain, preference is usually given to those opinions that came first 
The attempt being to commence the statement of the rules with the opi n ^ 
ions of the earlier Imams. This conforms with the system of precedents 
in Islamic law. In Islamic law, the precedents assigned priority are those that 
mw laid down first and not those that came later. The reverse order is 
followed in the common law, with the latest decision being given prece- 
dence. ^ ■ , The presumption in Islamic law is that the decisions arrived at 
earlier are closer to the ustdfi while those that came later are to be han- 
dled with caution. Those who are interested in this topic may examine the 
writings of Ibn ‘Abidin on the subject. This system of precedents attaches 
significance to chains coming down from the earlier imams , so as to dis- 
tinguish the authentic from the spurious and the strong from the weak. 

How does Bidayat al-Mubtadi ’ compare with the other texts that have 
also recorded the preferred rulings? We will first, briefly, describe the cre- 
ation of Bidayat al-Mubtadi’, and then deal with those vital factors that 
make the matn what it is. 

Al-MarghTnani in his introduction to Bidayat al-Mubtadi’ states that 
in the early stages he resolved to write a fiqh text that would be concise 
yet comprehensive. After going through the texts, he found Mukhtasar 
al-Quduri to be a very precise and amazingly comprehensive book. Nev- 
ertheless, he found the leading Shaykhs encouraging one and all to mem- 
orise al-Jdmi' al-Saghir. >6 He, therefore, decided to merge the two without 


M 1his is a wonderful topic for research. 

I hat is, they were derived by those who had greater knowledge of the evidences, as 
they were close to ’he period of the Prophet (God bless him and grant him peace) and 
wen more proficient in the use ot usiil that they had laid down themselves. 

At- 1 am, al-Saghir was reported by Imam Muhammad entirely on the authority of 
mam Abu Yusuf. This adds to its strength. Imam Muhammad based the work on forty 
«f<i >>. urn ever, he did not make hubs or chapters within these kildbs. This work was 
k erta en iy Imani Abu 1 ahir al-Dabbas. As to why this book was recommended for 
IT"’--" dcpcndcd upon ,ho ,1a,ur e °f ’he cases mentioned. These represented 
book w • ! i C |'r ISSUcs , b <; school. According to some jurists, the issues of this 

in vi ry ligli esteem and it was deemed necessary that no one be allowed 



adding to the length, unless it became absolutely necessary. He also adds 
that he decided to call it Bidayat al-Mubtadi’, and that if he were to write 
a commentary on it, he would call it Kifayat al-Muutahi. 

The Author kept his word. Bidayat al-Mubtadi' incorporates within 
it almost the entire text of Mukhtasar al-Quduri. On rare occasions he 
improves the text and refines it. We can safely say that almost three- 
fourths (if not more) of Bidayat al-Mubtadi’ is Mukhtasar al-Quduri. The 
rest of the text comes from al-fatni al-Saghir and on some occasions even 
from Kitdb al-Asl. The order followed in Bidayat al-Mubtadi' is not that 
followed by al-Quduri, rather it is the order laid down by al-Jdmi‘ al- 
Saghir. It is almost the same order that is followed by al-SarakhsI in his 
al-Mabsut. 

Two things are to be noticed here. First, he combined two of the most 
powerful and highly respected statements of the preferred rules. The mer- 
its of both have been described above. Second, he did not reduce the size 
of the book. In fact, he expanded, refined and combined the statement 
of the rules to create a perfectly balanced book of rules. In his matn, the 
statement of the rules is complete and can be understood with relative 
ease as compared to later summaries. The later books either squeezed the 
texts to facilitate memorisation or started adding codes for identifying 
opinions. The later books have their merits, but the vital features that 
distinguish Bidayat al-Mubtadi’ are missing to some extent. 

There is yet another feature that we consider most important, and to 
explain that we have to go back to the great Imam (Abu Hamtah) and 
his disciples. Roscoe Pound, in his five volume work on jurisprudence, 
quotes from Hamilton’s translation of the Hidayah and says that this is 
the beginning of the case method of studying law. 1 ' In our view, this was 
not the beginning of the case method, rather the beginning was made 
by Imam Muhammad in his well known books, which in turn reflects 
the tremendous effort made by the learned Imam and his teachers. It is 
because of this contribution alone that he is rightly called the greatest 
(A‘zam) Imam. Imam al-SarakhsI after praising the Imam says the fol- 
lowing: 


to become a ,M> o, permitted to issue a fa™, unto* he had ^taoo d . be of 
this book. Allamah abLakhnawi ha., listed about fort, jurats who 
oo this book, and these are all the well known jurats whose works we uaudy tod * 
'The introduction of the case method of stud, in Amencan law school, ,s at.r.bu.ed 

to Ames. 
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Whatever the source of this storv, its implication is true. The words "oues- 
co.cs and responses^ means the formulation of cases, either actual or 
.T.poLheticaL *cr explaining the rules. It is this that the Imam did along 
with his disoples.- T .N ithout these cases, fiqh would not have been under* 
stood, neither by the Hanafl jurists nor even by those of the Malifci and 
Shan T schools, but that is another story. It is because of these cases 
and the associated rules that all jurists are dependants of Abu Hantfah. 
Nu man ibn Thabit ibn Zotah God be pleased with him). It is not with- 
out reason then that Allamah al-Lakhnavvi says: wa ma adraka ma Abu 
Hanifahf 

The way the rules are elaborated in these works through chains of 
related cases is simply outstanding and highly sophisticated. This method 
was developed into an art that reached its perfection in the works of 
jurists like al-Sarakhsi, who added a tremendous amount of supporting 
detail to these cases. Till this time, Islamic law was a practical law solv- 
ing problems; it needed all this detail. Today, very few people appreciate 


'That is, setded the cases. 

w One-half for framing the initial cases and another one-fourth for the right deci 
sions. 

^One-fourth. 

11 Due to the possibility that he may have issued the correct rulings even in some o 
these. 

^Those who design cases today, for case studies, know that this is not an easy task. 
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_rt>ts. me captured in another store Abu al-Fadl Mofrnnh 

: - n Mahanuzaa itra AiiznxL al-Shahld. who was a 

two b.-oks. us-b.uK..^^ u:J ai-Kin. i ne Lsner is the precis prepared frnm 
an cm - • - y— — al-Sn^.-fran- , ui-.’.fhrsut me the two /dwi’s. It t, cs ,.j 
that he died m the rear 354 -AH. He was executed brutallv bv the Turks 
itt 4 - tiicrefure, referred to Shared. As ttte store g^i-es re is -etvj— -d 
to nave said prior to hts execution that this is the fate of a person wtio 
preters this world over the ne.TL As to whv he said this, some add that 
when ne prepared id - Akin by removing repetitions arc cetads from Imam 
Vtr.ammad s boosts, the Imam appeared to him in a dream. In this 
dream- Imam Muhammad asked him, “Why* have vou done this to my 
books?' - He replied. Th e fuqaha' have become lazy so I deleted the rep- 
etitions and stated wha: is essential; At this Imam Muhammad became 
verv angry and said, “May God cut you up Like the way you have cut up 
mv books.” It is said that the Turks ued him between two tree-tops bv 
p ullin g them down and he was split into two. In our new, this is not 
a very pleasing story for we feel that ai-Hakim al- Shahid, mav God bless 
him, made a powerful contribution to the case method that we have men- 
tioned above. It does, however, tell us that true fiqh can be acquired only 
by working through the detailed cases. There is no method more power- 
ful than this for the teaching of fiqh. It is also the method that dominated 
the scene for a long time, until the appearance of the literalists. 

Al-Marghmanl’s Bidayat al-Siubtadi' captures this vital feature to the 
extent of the statement of rules and related cases.--’ We have pointed this 
out within the translation in a few places. In the later summaries, this vital 
feature was lost to a great extent. In fact, Allamah al-Lakhnawi warns 
us that we have to be careful about some of the summarised versions; 
however, this does not pertain to the recognised texts. 

Codification: The Goal of Islamic Legal Texts 

When we use the word “code” with reference to Islamic legal texts, we 
obviously do not mean a statute enforced with the authority of the state. 


2J Though in a very' concise form. 
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Codification with reference to Islamic schools means the attempt to bri n 
uniformity into the law out of a mass of available rulings. Such a code, Ij^ 
all statutes, enables the subjects to follow the law with ease, and support 
the experts in prov iding detailed rulings to the Subjects (called fan, 4 ) S 
The effort to bring uniformin' into the law began with the mukhi asars 
and culminated in what are called the fatawa compilations. The term 
fata wu should not lead us to believe that these works are an entirel 
different class of texts. One of the earliest, and also one of the best is 
Fatawa Qadi'khan. The Author was a contemporary of al-Marghlnanl 'l n 
tact, he died one year before al-Marghinani in the year 592 A.H. As al 
Marghinani died at the age of eighty-two, and one of his contemporarie 
was QadT’khan’s teacher, it is possible that the latter was influenced by 
al-Hidayah itself. In any case, his book is highly organised and follows 
almost the same arrangement as al-Hidayah as far as the arrangement of 
books (chapters) is concerned. Qadf khan explains the nature of his book 
as follows: 2 '' 


I have mentioned in this book the issues that occur frequently, for 
which there is a need, around which the problems of the tttumah 
revolve, and on which is focused the attention of the fuqaha’ and 
the imams. These issues are of various kinds and types. Among 
these are those that have been transmitted from our earlier com- 
panions. 25 There are those that are transmitted from the later 
Masha’ikh (jurists), may Allah be pleased with them all. 26 I have 
arranged these issues in the format of the well known books. . . , 
and where the views of the later jurists were many, 1 have men- 
tioned one or two, and have given prominence to those views that 
are more reliable. 27 


2 Mn the first section, devoted to the mufti, that serves as an introduction to his book. 

25 Abu Hanifah and his disciples (God bless them), 

,6 Like the jurists in the third grade mentioned above: al-KarkhT, al-fiissas, al-Dabbusi, 
and al-Sarakhsi, may God bless them all. 

! 'The learned jurist then gives some advice to the person issuing fatwas, the mufti, as 
to how he is to conduct himself in searching for and issuing of the ruling. We have trans- 
lated the passage for the benefit of the readers, who would like to understand the way 
fatwas are issued. He says: “The mufti in our times, from among our (contemporary) 
companions, when he is asked for a fatwa on an issue, and is asked about an incident, 
s ould. (1) If the issue is related from our early companions through the zahir trans- 
missions, without a disagreement among them, is to incline towards them and issue the 
ruling according to their opinion. He is not to oppose them with his own opinion, even 


This shows that the only difference between the mukhtasar, like al-Qudtiri 
and Biitayat al-fi ftthtadi , on the one hand, and a fatawa compilation, on 
the other hand, is that the latter incorporates the rulings of the jurists 
of the third grade as well. On rare occasions, it may include the rulings 
of jurists in the fourth grade, however, the essential condition would be 
that of the ability to undertake ijtihad, Thus, the mukhtasar can be used 
just like the fatawa compilation, however the fatawa compilations pro- 
vide additional rulings, though of a lesser status. We may look at both as 
attempts to provide "codes” for stating the legal position for the benefit of 
the public. The message in both documents has been the same: the fatwa 
today is this. 

if he is a full mujtahid. The presumption is that the truth sides with our companions, 
and they are not to be opposed. His ijtihaii cannot reach the level of their ijtihad. He 
is not to incline towards the opinion of a jurist who has opposed them. Nor is he to 
accept such a person's hujjah (proof), because they knew the adillali (evidences) and 
could distinguish between an evidence that was authentic and established and one that 
was the opposite of this. (2) If the issue is disputed by our companions, and one of his 
disciples is siding with Abu Hanifah (God bless him), he is to adopt their view, due to 
the combining of the conditions (of ijtihad) and the gathering of sound adillah in their 
view. If both disciples oppose Abu Hanifah (through a common opinion), and if the 
difference is based upon a change in conditions due to the passage of time, like render- 
ing a verdict on the basis of prima fade moral probity, he is to adopt the ruling of the 
two disciples, as the condition of the people has changed. Thus, in the case of muzar'ah, 
tnu’dmalah and similar issues, he is to adopt the view of the two disciples. The basis is 
the unanimous agreement of the later jurists on these issues. In issues other than these, 
some have maintained that the mufti is to be given an option of choosing (between 
them) according to what his opinion guides him to. ‘Abd Allah ibn al-Mubarak has said 
that he is to adopt the opinion of Imam Abu Hanifah (God bless him) in such a case. 
They discussed the question as to who is a mujtahid. Some said that if a person is asked 
about ten issues and he gives a sound ruling in eight of these and errs in the rest, he is 
a mujtahid. There are others who maintain that the mujtahid is one who has necessarily 
absorbed (memorised) al-Mabsut, identified the abrogating and abrogated texts, knows 
the muhkam and mu’awwal, and is aware of the practices and customs of the people. (3) 
If the issue is found in books other than the Zahir al-Riwdyah, then if it is compatible 
with the usul (system of interpretation and qawaid) of our companions, he is to act 
upon it. (4) If there is no narration about the issue from our companions, but the later 
jurists have agreed about it to some extent, he is to act upon it. If they have disagreed, he 
is to undertake ijtihad and issue the ruling that appears sound to him. If the mufti is a 
muqallid and not a mujtahid , he is to follow the view of the person who has the greatest 
expertise in fiqh in his view, but he is to attribute the response to such a (knowledge- 
able) person. If the most learned person in fiqh, in his view, lives in a city other than 
his, he is to have recourse to him in writing, and is not to work on conjecture for fear o 
fabrication.” 
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‘ muk h!asar. \M»at then is the crucial difference between a mukhtasar 
iske fJiiidvj; al-\tub:*ii\ and a fault’d compilation, such as the f« fdvv - 
\uir.*rnya> ' or fauwa Hi’idnyah as it is called. The difference has be en 
rvphuned tw al-Marchinani himself, and we would like to quote him 
here. He savs: 
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dents. however. recur repeatedly and new cases attempt to burst 
out of ad topical .wstenaiisati on. Vet. it is the endeavour of 
wars 'rmim is to map ranav. at issues bs referring them to their 
cog; n- and m setdmg them through precedent* In this endeav- 
our resanct ur. me governing principles of tnese issues w»H 
crzur l !i!iL enr - , * , sr 

Tar message he is oonvrvuig is that :t is not possible to record in a book 
<- ->t casts me* n_mcr tierngt face Tne method is to sttsdv and under- 
.narc iri;-sc Indies ar.i cases that hgkiigr- *be v ital rules and to connect 
rarr *• m *mec* onpns from where thr. have beer derived Once tnese 
EtwemciE rates are caden&ood ettv new ca.se car *r_.ed and ad rev. 

--“T ■ ca - r; ca»ec He ter.*, ui sinew r • »* e , er that V u semetr 

" Ss *- 31 i-tic ?> seal" am anc n ." ‘•raj_rc: Tnr itccens are those 
tie^* ” tirrrrrf ta» ptneerrang ruler a r : lure acquired the aborts so 

1 rt a ag» k«wsh« that *>e done b» people with Icvsct 

- ■■.r-rumet "he fcctwi fh-utri : v.r v.r*. ft at 'anarsce 

^ vutg-.r- m fc-Mgfprraa- <*.'m then ;. :s ^ • 

arL "* 1 * 1 "JBWfisa r.r fam n _r»ti£rcaae •• . - -?yw : we 

cr.- - • .'a*. *4 r t c ■ - . . _ . . _ . . . 

-*■—*» - oe*e auttic«n cjcmt v. ’re _• --- -.>»•; ,»t 

' ~ JjJ ^ t*. -er v/jk C- -> he i»'. . " 

ner-w-r set -•arunc- atQcdblftK nfctmml - ; -uj 
. r ■f-ihi V. tib&e 

- v eav .u ^ ^ r * tl * uv« ne has a t?.>hr &c 

\ t ^ ^ ‘ " 

p gi .. 1 u V f "y. 1. 1^^— — A 

^ucr .• * ‘ * ^ * ' 

* 2 '.er « ~ -re -retcaar ^sr* 


i • >. — _ . 


[ni KtU'i'i mis 


Al HtJayuh 


(Sill 


these* rules along with their underlying reasoning .ind methods and you 
will he ahlc to provide new rulings when needed I he /ufuwu literature, 
on the other hand, is directed at the vendor with the message* keep these 
un the shelf and serve your customers, but if the shoe does not tit get 
in touch with the cobbler in your own city or write to one in a different 
city.** 

Ai-HioaVah: tut Commentary 

Al-Hiddyah placed its stamp on most books tlui carne after il Ai- 
\1ukhtdr is in reality Btddyat ul-Shibuuii in a different ssnlax Its com 
mentan- al-lkhtryar borrow s huge chunks from ai-lhda)uh u> eiplam iftr 
issues. AJ- Wiqd.ah is a summarv of the enure al-Hularah a' iu full *.*Je 
convess Commentancs on >lnnr ul-haaa iq such as Ktukf ai-Haqa iq 
bv al- Afghani, are based entirely on al-Hiddyah The bauimj Alamg in 
openly states that u is folimving ? he structure of al Huii . . ah wft.ch means 
taking the basic rulings from it. besides following its general -cruet are 
Mans of the rulings th 2 t have berr. taken from other a jlh«. ritat..- »» *>t ■ 
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are left wondering how he did it. You have to retrace your steps and r 
ate every move. Each thump of the mighty paw is packed with irrirn ^ 
power, and you are not done with one when you can see the next ^ 
coming. Like the tiger his moves are all calculated, desired to have^ 
maximum effect. We have never seen a book that had so much plann' C 
go into it. It appears that he must have spent days writing down sin ^ 8 
paragraphs. ° 


Nevertheless, the Author was creating an extremely powerful teachi 
device designed to draw in both the student and the teacher. The book 
contains a huge amount of “coded” information. We use the term coded 
here to mean what people in the computer world would mean. Within 
this information are “macros” — short statements that pack within them 
pages of information. The macro needs to be preprocessed before the 
code can reveal its entire meaning. These macros are to be preprocessed 
with the help of the teacher or detailed commentaries. A person who is 
able to study al-Hiddyah after elaborating these macros is likely to reach 
the machine-level of the instructions of fiqh . The design enables teach- 
ers to use the book as an instructional device in short or long courses 
depending on the level of the audience. It is the teacher who decodes 
these texts for students in the classroom after the student is given the 
opportunity to do so himself. The reason for the popularity of the book 
is, therefore, obvious: it gives immense power to the teacher over his audi- 
ence, and a unique opportunity to the student to interact with the teacher 
as well as with the rest of the class. In our view, and this has been the 
experience of many teachers, anyone who works through the statements 
in cil-Hidayah through discussions with a teacher will soon find that the 
body of rules called fiqh is taking hold of his mind. He will soon start 
seeing patterns in these rules and will be able to trace the links between 
them. This effort will grant him an ability to answer highly complex ques- 
tions of fiqh without the aid of any source. In short, he will be on his way 
to becoming a faqih. It is for this reason that al-Hidayah is used as a pi i 
man r manual in almost every madrassah and institution -9 in the wor , 
whatever the school affiliation. 


Perhaps, without realising its immense power. 
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Al-Hidayah 
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„„h knowlcdg' that ts required decode the Kmi-coded statement, 

Hidayah w,U become a very d.fficult hook. After all, the Anther took thir- 
teen years to complete the book. We must benefit from his gift to us In 
the eight hundred years that followed the completion of the book, a num- 
ber of commentaries, besides innumerable glosses, have been written on 
al-Hidayah. Some say that the number ol commentaries and glosses writ- 
ten on the book run into hundreds and may even be close to a thousand. 
Consequently, the number of commentaries written on al-Hiddyah out- 
number any book in the Islamic legal system and, perhaps, in any other 
system. This in itself is sufficient proof of the power of the book. It is 
said that no book has received so much attention from jurists. In the 
introduction to Badr al-Din al-Ayni’s commentary, a list of forty-six full 
commentaries is provided . 10 Many consider the best known commentary 
to be Fath al-Qadir. This commentary was written by Ibn al-Humam, 
but he could not complete it. AynI’s own commentary, al-Bindyah Sharh 
al-Hiddyah, is considered to be very good. We have found the comments 
of the Author of al-‘Indyah and those of 'Allamah al-Lakhnawi and al- 
'AynT to be extremely powerful and helpful. It is said that some Shafi'I 
jurists criticised the author for including traditions that were not very 
reliable. This led to the writing of several books on the documentation 
( takhrij ) of the traditions in al-Hiddyah. One of the best known is that 
by al-Zayla‘I, which was also summarised by Ibn Hajar al-'Asqalani. Here 
our own bias creeps in, but we would like to pass it on to the reader. It 
is our considered opinion that Al-Marghinanl was relying on Imam al- 
Sarakhsl’s al-Mabsut as a source book for constructing his arguments. 
Accordingly, when a problem cannot be fully solved through the com- 
mentaries a recourse to al-Mabsut will help. On some occasions, however, 
the issue discussed will not be found even in al-Mabsut. We also feel that 
the matn, Biddy at al-Mubtadi\ may have been influenced by al-Kafi as 
incorporated by al-Sarakhsi. 

On examining an Urdu translation published in Deoband, we found 
that the Urdu text did not distinguish between the statements of Biddyat 
al-MubtadV and its commentary, al-Hiddyah. The same problem exists 
in al-'Ayni’s thirteen volume commentary of al-Hiddyah published from 
Beirut; one cannot distinguish the matn from the shark. This led us to 


J0 We are not reproducing this list due to shortage of space. 


think about the manner in which this book is studied tod 

the merger of the main with the sltarli, without distinguish - ? C ° nsi der 
some kind, to be shocking, an act of gross negligence and - ii * 8 marlts of 

In our view, it is not possible to understand the book w - h 
rating the main from the commentary. Further, the main . Ut * e Pa- 
It is like reading the text of a statute and then turning to the ^ ^ rule - 
for further explanations. Al-IJidnyah is not only a teaching t<>m,llcnt ary 
the most authentic and reliable book for knowing the l.uv^ ' lianUa *' it is 
this purpose all over the world, even hy other schools. This far f ° r 
evant for those who are interested in the ruling for ordcring th S ° rcI ~ 
Our advice to them is: read just the rule, that is. the text ZVT'' 
al-Mubtadi\ This is the law. The other opinions mentioned in tl 
mentary are not to be followed. They have been provided to tZ?*' 
Jujh, that is, legal reasoning, lb the student we sav: Do not listen to ^ 
who teach the law in terms of ,/i la hv </d/a without emphasising the , J* 
ion ,k followed/' To «hose issuing we would suv: K 

al-Mubtadt that you need. Yes, there are additional issues addressed hv 
the Author in the commentary, but the mat,, is the governing and off 
mary text. * 


fo facilitate this, we have tried to translate the text of llidayal al - 
Mubtadi in a manner that it can be read independently without reading 
the commentary. I his text is displayed in bold and can be distinguished 
from the commentary. We have not succeeded all the time in doing so, 
because complete sentences in the main are broken down at odd places 
by the Author tor comments, and it is difficult to maintain the required 
links. Nevertheless, the reader should have very little problem if he wishes 
to read the main. 


Al-Hidayah is difficult to understand without the help of notes ur 
without the constant attention of the teacher. As mentioned earlier, the 
process of adding notes to the book has been going on for the last eight 


"The fault obviously lies with the publishers and not with the authors of these com- 
mentaries. It may be argued that an expert will be able to recognize the main even if 
it is not distinguished. Yes, but that is not the point under discussion. Further, such an 
argument can be given only by the arrogant. 

“On some occasions this is difficult to determine in the book, and we have addressed 
this below. 





hundred years. 1 Accordingly, we have added some notes to the text by 
relying mostly on well known commentators, but sometimes on the basis 
of our own research. There is no end to the number of notes that can be 
added to the text of al-Hidayah , however, we have resisted this temptation 
out of respect tor the wise judgement of the Author. He wanted the book 
to stay small and precise, the way he wrote it. He wrote a lengthy book 
himself, but said this: “When I was close to completion, it appeared to 
be somewhat lengthy, and 1 feared that recourse to it would be lessened 
due U) its length.” If the book is burdened with lengthy commentaries 
and extensive notes the purpose is lost. It is very difficult to access huge 
commentaries spread over a dozen or so volumes. T hey are avoided even 
by the teachers themselves. The translation itself, we feel, has eliminated 
the need for many of the notes given in various editions of the book. 
In translating this book, our hope is that it will be used by the younger 
generation to understand Islamic law and the legal reasoning underly- 
ing the law. For this pur pose, the best course of action tor the student is 
to add his own notes after discussion with the teacher. The exercise will 
he extremely beneficial. Accordingly, in the first few books our notes are 
somewhat lengthy. This is intentional. The aim was to keep in view the 
interest of the general reader, who does not have access to a teacher and 
to show by example what kind of notes may be added by the student him- 
self. On some pages, we felt, that there was no need for adding notes; in 
fact, notes on some pages would become a hindrance rather than a help. 
We hope that the notes, where provided, will be ot use to all. 

We find that many schools and madaris teach the law from al-Qudurl 
It is a wonderful book and needs to be read, however, Bidayat ai-Mubtadt 
includes al-Quduri within it and much more. It is a better organised, 
more refined and somewhat expanded version of al-Qudurt. An effort 
will be made to provide the Arabic version of Bidayat al-Mubtadt along 
with the English meanings extracted from this translation. An idea 
approach would be, at least for the classroom, to read the smaller text 
and then turn to al-Hidayah for elaboration. 

It is customary with the commentators of al-Hidayah to say some- 
thing about al-Marghlnanl’s method and the way he uses certain terms. 


of al-Hidayah into a game of semantics. The result 
the fiqh inside and a major goal of the book is lost. 



xxviii 


Al-Hidilyah 



We are reproducing some of these comments, courtesy yyu- 
I.akhnawl, but we have also added a few that we have observed al ' 
while translating the book. A few of these may be irrelevant for t ? Urselve $ 
lation. e tra ns- 

In the text, the Author ol al-Hiddyah usually refers to: 


himself as "This feeble servant," but some of his student 
inserted in its place “He (God be pleased with him)”- he later 
the personal pronoun out of modesty, a practice followed b/ ^ 
leading jurists and traditioni$ts;- M ^ m ° st 


a. the scholars from Ma Wara' al-Nahr (Transoxiana), that is Bukh‘ 
and Samar qand, according to al-'Inayah , by saying "our Shaykhs" 
t but according to some he means by this all those scholars 

who did not meet the Imam (Abu Hanifah ); 

3. the w i ties of Ma Wara al-Nahr by using the words u.Lj (in our 
region); 


4. to a verse ot the Qur’an previously cited by saying, "what we 
recited ; to a rational argument and legal reasoning that has pre- 
ceded by saying, "what we have stated” or “what we elaborated”; to 
a tradition that he has previously stated by saving, "what we have 
related"': 


5 - the opinion of a Companion as athar and at times he does not 
distinguish between khabar and athar , referring to both by saying, 
"what we have related”; 

6- legal reasoning by saying, “t hefiqh in this issue is”; 

j. a disagreement among jurists by using the word “qdlu I they said;”; 

*• to an interpretation preferred by the scholars of traditions by say- 
ing. ‘This tradition is interpreted as” or “construed to mean”; 

9 h»s own interpretation of a tradition by saying, “we interpret it as ; 

usually an™- r- 1 V m text? however, that ihe statement "this feeble servant 
3PpCarS When he “ correcting an error in al-Quduris text. 


Introduction 
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10. to an issue and its precedent by using “this” for the issue and "that” 
for the precedent; 

u, to an implied question directly without the preceding, "If it is said," 
except on two or three occasions in the entire book; 

12. his own legal reasoning by saying, “the takhrlj is," but where it is 
someone else’s takhrlj, he refers to the person’s name; 

13. u.si ( al-Asl ) meaning thereby al-Mabsut by Imam Muhammad 
ibn al-Hasan al-Shaybani; 

14. nl-Mukhtasar and he intends thereby the precis Written by al- 
Quduri; 

13. a statement in al-JamV al-Saghlr or in al-Muktasar by saying j* 1 he 
said), but he does so even when he refers to his own statement in 
Bidayat-a\-Mubtadi\ perhaps, it is the scribe who does this: 

16. a difference between al-Jdmi ‘ al-Saghir and al-Quduri by specifi- 
cally naming al-Jdmi‘ al-Saghlr; 

17. al-kitab when he means thereby al-Jdmi' al-Saghir, but sometimes 
he is referring to al-Muktasar when he uses this word. 

The list provided above is an excerpt from Allamah al-Lakhnawis 

text. We list below a few points that we consider important. 

(i) The Author states the rule, which is part of the main of [Udayat 
al-Mubtadi’, first. If the rule appears as a single opinion, it is t c 
unanimous view of the school, that is, the view of the Imam and the 

two disciples. 

1 2) On occasions, where total unanimity is not found, he stales OutZahir 
al-Riwayah first and this is followed by the view of one or more 
jurists. As far as the mam is concerned, he is stating the stronge 
opinion first. In such a case, the position is reversed in the commen 
tary ; he will provide arguments and support for the stronger op.ruon 
at the end of the discussion. 


Al- Hi da yah 




(j) Whore iwo jurists arc on one side, the rule according to th 
will be stated first. This is usually Abu HanTfah (God 
with one of his companions. In such a case, the view f ? al ° n $ 
disciple, where it is a reasonably strong opinion, appears ^ ° tller 
main. At other times, a variant narration from a disciple” W ' t,lin 
the Imam himself arc mentioned in the commentary m ° re . Venfrort i 
purpose of elaboration.” * Y ere ^ for th e 


Statements of khiliij in the commentary . — Conflicting o ' 
quoted not for adoption of alternate rules, but to teach fif}/ T' 0 ™ are 


(a) It the conflicting or varying opinion is that of one of the tl, 
lin ists of the school, it is stated first in the commentary oT* 
given preference over other varying opinions that will not l 
mentioned. 1 De 

(b^ W here a variant view of the three jurists is not available, the dis- 
agreement with Zufar (God bless him), if any, is stated 

ic) If the above two are not found, the conflicting opinions, if any, 
of Imams Malik and al-Shafi‘I (God bless them) are stated. 


It goes without saying that the number of agreements with al-Shafi‘I 
(God bless him) are the maximum. This is followed by Zufar (God 
bless him) and then Malik (God bless him). In discussing the dis- 
agreements, the texts relied upon by the disagreeing Imam are stated, 
followed by rational arguments on his behalf. The response of the 
school is then provided through the texts adopted as well as through 
rational arguments and responses. 

(>) Parallel and Distinguished Cases. — Perhaps, the most difficult sec- 
tions of the book are where the Author mentions parallel and distin- 
guished cases. The situation becomes extremely complex when in a 
single sentence two or three cases are distinguished from each other. 
This is vvhere the fiqh is, however. Most of the time, the fiqh of a 
totally different category oflaw has to be recalled along with the gov- 
erning rules to understand the comparisons and distinctions. 


That is, the rule depends upon the main. 
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(6) He uses the word shar' in two different ways: to mean the law, that is, 
the sharf'ah or to mean the texts of the sharVah , that is, the texts of 
the Qur’an and the Sunnah. 


(7) Al-QudurVs statements . — When he reproduces al-Quduri’s text, he is 
always verifying the statements through Imam Muhammad’s books. 
When an error is found, and this is rare, he supports the correc- 
tion through the statements of the earlier jurists. As stated already, 
the order of the books in Biddyal al-Mubtadi' follows the order in 
al-ldmi‘ al-Saghir. This affects al-Quduri's text. In addition to this, 
the sequence of his statements is also altered sometimes. This usu- 
ally happens when al-Marghlnani brings in additional material trom 
other sources, whole sections a few times. At other times he may 
move the statements to another location for the sake of better organ- 
isation. 


(8) He uses tjila (it is said) to refer to weaker opinions. 

(9) Additional Issues . — On certain occasions he deals with additional 
issues that are directly or indirectly related to the issue in the main. 
This is what the fatdwa compilations do as a major function. 

(10) Structure . — Sometimes groups of cases have been arranged in a par- 
ticular sequence to highlight the links between them and to indicate 
the total application of a rule. 

We have given brief references for the traditions found in al-Huiayalt 
to al-ZaylaTs outstanding work, which should be consulted for the 
details. A little less than three of the four volumes of this work pertain 
to the first volume of al-Hidayah. The work needs to be translated into 
English or at least published in a summarised form in English. One thing 
we may add here, and that concerns the method of the Hanaiis tor the 
adoption of traditions. It is a method that was developed and refined one 
hundred and fifty years before Imam al-Bukhari (d. -t6o A.H.) worked on 
his Sahih compilation, and is tied closely to their methods in usul. Suffi- 
cient attention has not been paid to this method trom the perspective o 
a legal system, and it has been dealt with in fragmented form. 

After giving the transliteration of an Arabic term and stating Us mean- 
ing in English once or twice, « have retained .he translheranon alone in 
the following text. This has been done intentionally so that thus, who 
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( Vilification with refcrcna* to Isliimic schools means th . 
uniformity into the lawoul of a mass of availahle rulin Hi 

all statutes, enables the subjects to follow the law with c',.' ^ 
the experts in providing detailed rulings to the suhj ccls t! , | | and ‘ Su P|3( )r , 
Theeffort to bring uniformity into the law began with tl.^*)' ' 

,irol /•nlmi miftvl in U/h:ll ;ih* f Kit il.t k tHuleiu.. 


I a t<i wo .iv,, ,„iuvv mill mese works '’ ,vtl ‘i , n 

different class of texts. One of the earliest, and also 011 e " f ? '"'H 
/■'iitirni Qiiili'k/ion. The Author was a contemporary <>f i ,|_ fv J > . _ l)est > is 
fact, he died one year before al-Marghmam in the year „ ar ** ,inil «. lit 
Marghinani died at the age of eighty-two, and one of his com' 11 ' ** al ‘ 
was Qadi’khan’s teacher, it is possible that the latter • ‘.J m P 0rari es 
al-Hidayah itself. In any case, his hook is hiuhlv > Uencc<l ty 


culminated in what are called the fa turn, coinnih!; 1110 
m should not lead us to believe that these work's '"'I 8 ' 

i*l cc of f / * y f c Hnn . . 1 rill pmk'w 


al ; Hi(l ' ,y ; ,h itsdf - ,n an f his llwk highly' organised andloHt ** 

almost the same arrangement as al-Hulayah as far as the am,,, 

SowT”’ isco “ Qa *' khan «**• 


1 have mentioned in this book the issues that occur frequently, for 
which there is a need, around which the problems of the unmiah 
revolve, and on which is focused the attention of the fuqahd' and 
the imams, these issues are of various kinds and types. Among 
l n.\sc are those that have been transmitted from our earlier com- 

r-S; | . l .* KTe arc lllosc ^ai arc transmitted from the later 
as a l (jurists), may Allah be pleased with them all. 26 1 have 
angc t cse issues in the format of the well known books..., 

’ w ere the views of the later jurists were many, I have men- 

ne one or two, and have given prominence to those views that 
are more reliable. 2 ? 


' 5 Abu Hamf-ih ** on ’ ^ evo * ec ^ *° the mufti, that serves as an introduction to his book. 

"Like St an ^ f iSciplcs (God bles * them). 

and al-Sarakhsi rnwHi 1 8rade mcnt ‘oned above: al-Karkhl, aJ-Jassas, al-Habbusi, 
^The learned blcss fom all. 

to how he is to condurH^” ^', VCS sornc advice to the person issuing/rifwis, the muftu 3S 
tated the passage fnr ,h 'u 1Se Gn sea rching tor and issuing of the ruling. We havelrans 
/“fivas are issued. He sL Hu' ° f the rcaders - who would like to understand the way 
cumpanions, when he i, i 1 . , mu f ti in our times, from among our (contemporary 
should '- (i) If th. 'f asked f «ra fatwu on an issue, and is asked about an inciden 


■ aie issued. He sav • "Tk ‘^auers, wno WOlliCI IlKe to uiiucisum— 

companions, when he ii l , , mu f ,i in our times, from among our (contemporary 
the issue an issue, and is asked about an inciden 

missions, without a disau j fr ° m 0ur carl X companions through the zahir 

m 8 according to their ement amon 8 them, is to incline towards them and ' ssut 
P'nion. He is not to oppose them with his own opinion, e 


In ti»c ’• •tr < ion 
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'I'his shows that the only difference between the tmikhtasar, like al-Quduri 
j liidayal al Mubtodi’, on the one hand, and a fatawa compilation, on 
llu- other hand, is that the latter incorporates the rulings of the jurists 
of the third grade as well. (In rare occasions, it may include the rulings 
of jurists in the fourth grade, however, the essential condition would be 
tint of the ability to undertake ijtihcui. Thus, the inukhtasar can he used 
t like \ hc fatnwa compilation, however the fa lawn compilations pro- 
vide additional rulings, though of a lesser status. We may look at both as 
attempts to provide “codes” for staling the legal position for the benefit of 
the public. The message in both documents has been the same: thefatwa 

today is this. 

If hc is a full mujlahiil. The presumption is dial the truth sides with our companions, 
1 ,|, cv iirt . not to he opposed. His ijtiluhl cannot reach the level of their tjlihad. He 
' is no , incline towards the opinion of a jurist who has opposed them. Nor is he to 
accept such a person’s hujjah (proof), because they knew the adit ah (evidences) and 
could distinguish between on evidence that was authentic and established and one that 
w .s the opposite of this, (a) If the issue is disputed by our companions, and one of hu, 
- ' iV.Kii,,,, with Abu Han. fall (God bless him), he is to adopt their view, due to 
d,e combining of the conditions (of ijiHml) and the gathering of sound aMah in their 
view If both disciples oppose Abu Hanifah (through a common opinion), and th 
difference is based upon a change in conditions due to the passage of time, like rtndei 
i.U- a verdict on (he basis of prima fade moral probity, lie is to adopt the ruling of the 
,wo disciples, as the condition of the people has changed Thus, in the case ' 

rmumlli and similar issues, he is to adopt the view of the two drop £ 1 J 
the unanimous agreement of the later jurists on these issues In issues dwr dun 
some have maintained that the mufti is to be given an option .of shoo I, * ( hetwe^ 
them) according to whal his opinion guides him to. Abd Allah i na 
th it he'n to adopt the opinion of Imam Abu Hanifah (God bless him) in such a eases 
They discussed the question as to who is a muftahut Some thaMf a person^ ask d 
about ten issues and he gives a sound ruling in eig i o us ^ has , u . L - cSS arily 
a mujtahid. There are others who maintain that the nwjtalud j knuws 

absorbed (memorised) al-Mabsut, identified the a iroga mg . • people. ( 0 

ihe muhtcam and muM and is aware of the practices end - P ^ ti S 

If the issue is found in books other than the Zahr b thenjb. is co ^ ^ 

with the usul (system of interpretation and t/mvii “ ° ° Hoanions, hut the later 
upon it. ( 4 ) If there is no narration about the , “t>^roni^ ^ , f (h0y h ave disagreed, he 
jurists have agreed about it to some extent, he is t0 hin1 . if ihe mufti is a 

is to undertake ijtihcui and issue the ruling -IP on w ho has the greatest 

nwqallid and not a mujtuhid, he is to follow t u vm ■ ‘ sc to suc h a (knowledge- 

expertise in fitjli in his view, but he is to attn u e ^ j n a city other than 

able) person. If the most learned person m N • ’ k on conjecture for fear ot 

his, he is to have recourse to him in writing, and is not 
fabrication.” 
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ne distinction stated above u. therefore, b^d on two thing*: y* 
™ f the ruling* incorporated and the number of ruling* inco 
Accordingly, a fatdwd compiktron mav be ten tunes the si* of 
mukhiasar, \N*hat then is the crucial difference between a >nukh tasar 
xteButim ai.SfubtaJr. and a fata** comp.latton, such as the F„i^ 
Alamgmpah or Fatdwd Hindipah as it « called. The difference has been 
explained by al-Marghinani hitnselt. and we would like to quote him 


here. He says*' 


He favoured the earlier jurists with success so that they were able to 
frame the issues lor each thine obvious and concealed. The inci- 
dents. however, recur repeatediv and r.ew caws attempt to burst 
out of all topical svstematisation. Yet it is the endeavour of stal- 
warts *iunakid} to trap runaway issues bv referring them 10 their 
origins and bv settling them through precedents. In this endeav- 
our reliance on the governing principles of these issues/ wih 
grant a arm gnp over them. 


The message he is conveying is that it is not possible to record in a book 
all the cases that human beings face. The method is to study and under- 
stand those issues and cases that highlight the vital rules and to connect 
them with their origins from where they have been derived. Once these 
governing rules are understood, any new case can be settled and all new 
situations can be faced. He lets us know, however, that this is something 
that can be done by stalwarts and not weaklings. The stalwarts are those 
who have mastered the governing rules and have acquired the ability to 
derive new rules. It is not some ting that can be done by people with lesser 
competence. The faiawd compilations, in our view, are at variance with 
the sound advice given by al-Marghinani. Why then did competent schol- 
ars, who compiled tlie fatdwas, undertake this work! The only reason we 
can think of is deteriorating standards and the inability to acquire the 
requisite skills, rhese authors came to the conclusion that the detailed 
rulings must be compiled to help those who lacked the ability to do so on 
their own. We are reminded of the excellent example given by Ibn Rushd. 
He compared a cobbler who had the skills to make shoes for any new cus- 
tomer with the shoe-vendor who must sell the shoes he has in stock and 
m t e case of an absolutely new customer for whom he does not possess 
c right size he should get in touch with the true cobbler. A mukhtasar 
yai a Mubiadi is directed at the cobbler with the message: learn 
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these rules along with their underlying reasoning and methods and you 
will be able to provide new rulings when needed. The fatdwd literature, 
on the other hand, is directed at the vendor with the message: keep these 
on the shelf and serve your customers, but if the shoe does not fit get 
in touch with the cobbler in your own city or write to one in a different 


Al-Hidayah: the Commentary 

.Al-Hidayah placed its stamp on most books that came after it. Al- 
Mukhtar is in reality Biddyat al-Mubtadi ' m a different syntax Its com- 
mentary al-Ikhtiydr borrows huge chunks from al-Hiddvah to explain the 
issues. Al- Wiqayah is a summary of the entire al-Hidayah. as its full title 
conveys. Commentaries on Kan: al-Daqa’iq , such as, Kashf al-Hiiqdu] 
bv al -Afghani, are based entirely on al-Hidayah. The Fatdwa 'Alamgtri 
openlv states that it is following the structure of al-Hidayah, which means 
taking the basic rulings from it, besides following its general structure. 
Manv of the rulings that have been taken from other authoritative books 
could easily have been taken from al-Hiddyah. The additional matTer is, 
of course, from other authoritative books and fatdwa literature. There 
is. however, fiqh in al-Hiddyah , but in the fatawd there are oniv rulings. 
In short. al-Hiddyah became like a primarv source book for the work 
that was done later. It was, therefore, said: al-Hiddyah like the Qur’an has 
abrogated the books that preceded it. This may not be entirely true, but 
it shows the influence al-Hiddyah has had on later developments. 

Al-Hiddyah is a very difficult book to read, and equally difficult to 
translate. The advice some friends gav e, prior to the commencement of 
the translation, was that it is impossible to translate. Perhaps they were 
right. A translation simplifies many things, by reducing the number of 
options with respect to meaning, but it will still require the complete and 
concentrated attention of the reader. The real complexity is not in the 
syntax, but in the legal concepts and reasoning. 

God Almighty had given al-Marghinani extraordinary skills. He is like 
a tiger hunting down its prey. Reading his arguments is like running with 
this tiger. Suddenly you find that he has knocked down his prey and you 

""See in footnote above, the advice given by QatCkhan to the person who does not 
have the requisite skills. 
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are left wondering how he did it. You have to retrace your steps and recre- 
ate every move. Each thump of the mighty paw is packed with immense 
power, and you are not done with one when you can see the next one 
coming. Like the tiger his moves are all calculated, desired to have the 
maximum effect. We have never seen a book that had so much planning 
go into it. It appears that he must have spent days writing down single 
paragraphs. 

Nevertheless, the Author was creating an extremely powerful teaching 
device designed to draw in both the student and the teacher. The book 
contains a huge amount of “coded” information. We use the term coded 
here to mean what people in the computer world would mean. Within 
this information are “macros” — short statements that pack within them 
pages of information. The macro needs to be preprocessed before the 
code can reveal its entire meaning. These macros are to be preprocessed 
with the help of the teacher or detailed commentaries. A person who is 
able to study al-Hidayah after elaborating these macros is likely to reach 
the machine-level of the instructions of fiqh. The design enables teach- 
ers to use the book as an instructional device in short or long courses 
depending on the level of the audience. It is the teacher who decodes 
these texts for students in the classroom after the student is given the 
opportunity to do so himself. The reason for the popularity of the book 
is, therefore, obvious: it gives immense power to the teacher over his audi- 
ence, and a unique opportunity to the student to interact with the teacher 
as well as with the rest of the class. In our view, and this has been the 
experience of many teachers, anyone who works through the statements 
in al-Hidayah through discussions with a teacher will soon find that the 
body of rules called fiqh is taking hold of his mind. He will soon start 
seeing patterns in these rules and will be able to trace the links between 
them. This effort will grant him an ability to answer highly complex ques- 
tions of fiqh without the aid of any source. In short, he will be on his way 
to becoming zfaqih. It is for this reason that al-Hidayah is used as a pri- 
mary manual in almost every rrtadrassah and institution 29 in the world, 
whatever the school affiliation. 


’Perhaps, without realising its immense power. 
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Where the teacher lacks the necessary competence and is not equipped 
with knowledge that is required to decode the semi-coded statements, al- 
Hidayah will become a very difficult book. After all, the Author took thir- 
teen years to complete the book. We must benefit from his gift to us. In 
the eight hundred years that followed the completion of the book, a num- 
ber of commentaries, besides innumerable glosses, have been written on 
al-Hidayah. Some say that the number of commentaries and glosses writ- 
ten on the book run into hundreds and may even be close to a thousand. 
Consequently, the number of commentaries written on al-Hidayah out- 
number any book in the Islamic legal system and, perhaps, in any other 
system. This in itself is sufficient proof of the power of the book. It is 
said that no book has received so much attention from jurists. In the 
introduction to Badr al-DIn al-‘Aynl’s commentary, a list of forty-six full 
commentaries is provided. 30 Many consider the best known commentary 
to be Fath al-Qadir. This commentary was written by Ibn al-Humam, 
but he could not complete it. Ayni’s own commentary, al-Binayah Sharh 
al-Hidayah, is considered to be very good. We have found the comments 
of the Author of al- l lnayah and those of ‘Allamah al-Lakhnawi and al- 
Ayni to be extremely powerful and helpful. It is said that some Shaft i 
jurists criticised the author for including traditions that were not very 
reliable. This led to the writing of several books on the documentation 
( takhrij ) of the traditions in al-Hidayah. One of the best known is that 
by al-Zayla‘1, which was also summarised by Ibn Hajar al- Asqalani. Here 
our own bias creeps in, but we would like to pass it on to the reader. It 
is our considered opinion that Al-Marghinani was relying on Imam al- 
Sarakhsi’s al-Mabsut as a source book for constructing his arguments. 
Accordingly, when a problem cannot be fully solved through the com- 
mentaries a recourse to al-Mabsut will help. On some occasions, however, 
the issue discussed will not be found even in al-Mabsiit. We also feel that 
the matri, Bidayat al-Mubtadi\ may have been influenced by al-Kdfi as 
incorporated by al-Sarakhsi. 

On examining an Urdu translation published in Deoband, we found 
that the Urdu text did not distinguish between the statements of Bidayat 
al-Mubtadi' and its commentary, al-Hidayah. The same problem exists 
in al- Ayni’s thirteen volume commentary of al-Hidayah published from 
Beirut; one cannot distinguish the matn from the sharh. This led us to 


J0 We are not reproducing this list due to shortage of space 
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The distinction stated abose is- therefore, based on c~.% u things; the 
status of the ruling incorporated and the number of rulings incorpy. 
raced- Accordingly, a fatawa compilation mav be ten tunes the si ze of 
a mukhtasar. What then is the crucial difference between a mukhtasar 
like BiMyar al-Mubtadi \ and a fatdHU compilation, such as the Fatdwa 
'.iUmgiriyyah or Fatawa HtnJtyyah as it is called. The difference has been 
explained by al-Marghinanl himself, and we would like to quote him 
here. He savs: 
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these rules along with their underlying reasoning and methods and you 
will be able to provide new rulings when needed. The fatawa literature, 
on the other hand, is directed at the vendor with the message: keep these 
on the shelf and serve your customers, but if the shoe does not tit get 
m touch with the cobbler in your ow n city or write to one in a different 


He favoured the earlier Jurists With success so that they were able to 
frame the issues tor each thing obvious and concealed. The inci- 
dents, however, recur repeatedly and new cases attempt to burst 
out of all topical svstematisation. Yet, it is the endeavour of stal- 
warts ( muitahids ) to trap runaway issues bv referring them to their 
origins and by settling them through precedents, ( In this endeav- 
our' reliance on the governing principles (of these issues) will 
grant a firm grip over them. 

The message he is conveying is that it is not possible to record in a book 
all the cases that human beings face. The method is to study and under- 
stand those issues and cases that highlight the vital rules and to connect 
them with their origins from where they have been derived. Once these 
governing rules are understood, any new case can be settled and all new 
situations can be faced. He lets us know, however, that this is something 
that can be done by stalwarts and not weaklings. The stalwarts are those 
who have mastered the governing rules and have acquired the ability to 
derive new rules. It is not someting that can be done by people with lesser 
competence. The fatawa compilations, in our view, are at variance with 
the sound advice given by al-Marghinani. Why then did competent schol- 
ars, who compiled the fatawas, undertake this work? The only reason we 
can think of is deteriorating standards and the inability to acquire the 
requisite skills. These authors came to the conclusion that the detailed 
rulings must be compiled to help those who lacked the ability to do so on 
their own. We are reminded of the excellent example given by Ibn Rushd. 
He compared a cobbler who had the skills to make shoes for any new cus- 
tomer with the shoe-vendor who must sell the shoes he has in stock and 
in the case of an absolutely new customer for whom he does not possess 
t e right size he should get in touch with the true cobbler. A mukhtasar 
Bidyat al-Mubtadi is directed at the cobbler with the message: learn 


Al-Hidayah: the Commentary 

Al-Hidayah placed its stamp on most books that came after it. Al- 
Mukhtar is in reality Btdciyat al-Mubtadi’ in a different syntax. Its com- 
mentary al-Ikhtiydr borrows huge chunks from al-Hiddyah to explain the 
issues. Al-Wujdyah is a summary of the entire al-Hiddyah, as its full title 
conveys. Commentaries on Kanz al-Daqaiq, such as, Kashf al-Haqaiq 
bv al-Afghanl, are based entirely on al-Hiddyah. The Fatawa 'Alamgtri 
openly states that it is following the structure of al-Hiddyah, which means 
taking the basic rulings from it, besides following its general structure. 
Many of the rulings that have been taken from other authoritative books 
could easily have been taken from al-Hiddyah. The additional matter is, 
of course, from other authoritative books and fatawa literature. There 
is, however, fiqh in al-Hiddyah, but in the fatawa there are only rulings. 
In short, al-Hiddyah became like a primary source book for the work 
that was done later. It was, therefore, said: al-Hiddyah like the Qur an has 
abrogated the books that preceded it. This may not be entirely true, but 
it shows the influence al-Hiddyah has had on later developments. 

Al-Hiddyah is a very difficult book to read, and equally difficult to 
translate. The advice some friends gave, prior to the commencement of 
the translation, was that it is impossible to translate. Perhaps they were 
right. A translation simplifies many things, by reducing the number of 
options with respect to meaning, but it will still require the complete and 
concentrated attention of the reader. The real complexity is not in the 
syntax, but in the legal concepts and reasoning. 

God Almighty had given al-Marghinanl extraordinary skills. He is like 
a tiger hunting down its prey. Reading his arguments is like running with 
this tiger. Suddenly you find that he has knocked down his prey and you 

!, See in footnote above, the advice given by Qadi’khan to the person who does not 
have the requisite skills. 


Al-Hiddyah 


these summar'* 5 shows the essential task oU madhhab or school of , 
!“L™» of uniformity into the law by identify, ng those ru| B T 
Sw-rJyA out of a host of rulings, that were to be followed in pr « 
tto by the school. These early summer, es were not very co mprelle „ ' 
because these were also the early days of the school; it had not acquit 
sufficient maturity. 

The term mukhtasar appears to have been used for a rule book fi rst 
by al-Muzani (God bless him). He died in 264 A.H., and it is possible 
that such books were written before his time. His Mukhtasar is usually 
published with Imam al-ShafiTs Kitab al-Umnt. In the Hanafi school 
therefore, it was natural that al-Muzani’s nephew, al-Tahawi, should use 
the term first. u After this, the writing of mukhtasars became a regu- 
lar feature, whether or not this title was used. Some of the well known 
mukhtasars of the Hanafi school are the following: 

(1) Al-fami‘ al-Saghir and al-Siyar al-Saghir by Imam Muhammad al- 
Shayban! (d. 189 A.H.). These have been described above. 

(2) Mukhtasar al-Tahawi by al- Tahawi (d. 32.1 A. H.). He begins with the 
statement that the book contains rules that cannot be ignored or 
whose knowledge must be acquired. 

(3) Al-Kafl by Hakim al-ShahTd (d. 334 A.H.). In these mukhtasars, the 
khain of transmission of fiqh coming down from the earlier Imams 
was maintained. This was the text chosen by Imam al-Sarakhsi (God 

CSS .Tu. ^° r vo ^ ume commentary al-Mabsiit. Al-Marawazi 
oreat s book by summarising Kitab al-AsJ and the two Jami's 
roug 1 e elimination of lengthy narrations and some repetitions. 

^y Irn ^ m al-Karkhi (d. 340 A.H.), the famous 
had th JUnSt ' Wh ° iS a ' SO the author of U ? al al-Karkhl We have not 
in their t0 exam * ne this book, but jurists often quote it 

] d ^ to?flra/ '%«by ai-Jassas (d. 370 A.H.). He was al-Karkhi’sstu- 

( 6 ) Mukhtasar al-OvA- • l 

^ghinani for k ^ ^ a 'Q u< ^ri. This was the text chosen by al- 
the chapters i n ?°™ nI *uMitasar. AI-Qudurl (d. 430 A.H.) ordered 
book according to al-TahawI’s book and not 

k 15 t-ailed Mukhtasar- al- Tahawf. 
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according to Imam Muhammad’s al-lami ' al-Saghir. Al-Quduri is 
said to have written a commentary on al-Karkhfs Mukhtasar. 

(7) Tuhfat al-Fuqaha by al-Samarqandi (d. 538 A.H.). He was al-Kasani’s 
teacher and his father-in-law. The book is highly organised and a 
strict application of the term mukhtasar will exclude this book from 
this category.' 5 

(8) Bidayat al-Mubtadi' by al-Marghlnani (d. 593 A.H.). This is the main 
of which al-Hidayah is the commentary. 

(9) Al-Hdwi by Najm al-Din al-Turkl (d. 652 A.H.). 

(10) Al-Fiqh al-Naf by Nasir al-Din al-Samarqandl. 

After this there was an abundance of such texts and what we mention 
below are just a few of the well known texts. 

(11) Al-Mukhtar lil-Fatwa by al-Mawsill (d. 683 A.H.). The commen- 
tary on this rnatn is written by al-Mawsili himself and is called al- 
Ikkhtiyar. This text is used in al-Azhar. 

(12) Majma' al-Bahrayn by al-Sa‘ati (d. 694 A.H.) 

(13) Kariz al-Daqd'iq by al-Nasaft (d. 710 A.H.). 

(14) Wtqayat al-Riwdyah ft Masa’il al-Hidayah by Burhan al-Shari‘ah 
Mahmud ibn Sadr al-Shan ah (d. 747 A.H.), As the title shows, it was 
a summary prepared from al-Hidayah itself, not only its matn. Sadr 
al-Shari'ah al-Than! (d. 747 A.H.), the grandson and student of this 
author, summarised the summary further, calling it al-Niqayah, and 
wrote a commentary on it as well. 

Some of the texts that are used by the madaris for teaching, referred to 
as the acknowledged texts ( mutun mu'tabarah ), are those mentioned at 
(6), (11), (13) and (14). Some add (12) to this list. In the grades mentioned 
above, these jurists, the authors of the mutun mu'tabarah, are referred to 
as muqallids. They cannot prefer opinions, hut have the ability to identify 
the strong opinions that are to be followed, that is, opinions preferred 
by those in the higher grades. In our view, preference should be given to 

,J The Author, however, says that he has brought in additional issues that were not 
included by al-Quduri, and that he has tried to remove the difficulties encountered in 
studying al-Quduri. Further, he has provided the adillah (evidences) and arguments in 
brief. 
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think about the- manner in which this book is studied today. We consider 
the merger of the main with the shark, without distinguishing marks of 
some kind, to be shocking, an act ot gross negligence and callousness." 

In our view, it is not possible to understand the book without sep a . 
rating the main from the commentary, further, the main states the rule 
It is like reading the text ot a statute and then turning to the commentary 
for further explanations. Al-Hiddyah is not only a teaching manual, it j s 
the most authentic and reliable hook for knowing the law. It is used f 0r 
this purpose all over the world, even by other schools. This fact is also rel- 
evant for those who are interested in the ruling for ordering their actions. 
Our advice to them is: read just the rule, that is. the text of Biddyat 
al-Mubtadi’. This is the law. The other opinions mentioned in the com- 
mentary are not to be followed. They have been provided to teach you 
fiqli, that is, legal reasoning. To the student we say: Do not listen to those 
who teach the law in terms of qila wa quia without emphasising the opin- 
ion to he followed .' 1 To those issuing fatwds we would say; It is Biddyat 
al-Mubtadi' that you need. Yes, there are additional issues addressed by 
the Author in the commentary, but the main is the governing and pri 
inary (ext. 

To facilitate this, we have tried to translate the text of Biddyat al- 
Mubtadi' in a manner that it can he read independently without reading 
the commentary. This text is displayed in bold and can be distinguished 
from the commentary. We have not succeeded all the time in doing so. 
because complete sentences in the matn are broken down at odd places 
by the Author for comments, and it is difficult to maintain the required 
links. Nevertheless, the reader should have very little problem if he wishes 
to read the main. 

Al-Hidnyah is difficult tu understand without the help of notes or 
without the constant attention of the teacher. As mentioned earlier, the 
process of adding notes to the book has been going on for the last eight 


" ' he tault obviously lies with the publishers and not with the authors of these com 
mentartes. It may be argued that an expert will be able to recognize the matn even if 
it is not distinguished. Yes, but that is not the point under discussion. Further, such an 
argument can be given only by the arrogant. 

On some occasions this is difficult to determine in the book, and we have addressed 
this below. 
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hundred years.” Accordingly, we have added some notes to the text by 
relying mostly on well known commentators, but sometimes on the basis 
dI our own research. There is no end to the number of notes that can be 
•idded l<> the text of al-Hiddyah, however, we have resisted this temptation 
out of respect lor the wise judgement of the Author, lie wanted the book 
lo slay small and precise, the way he wrote it. He wrote a lengthy hook 
himself, but said this: “When I was close to completion, it appeared lo 
he somewhat lengthy, and I feared that recourse to it would be lessened 
due to its length." If the book is burdened with lengthy commentaries 
and extensive notes the purpose is lost. It is very difficult to access huge 
commentaries spread over a dozen or so volumes. They are avoided even 
by the teachers themselves. The translation itself, we feel, has eliminated 
the need for many of the notes given in various editions of the book. 
In translating this book, our hope is that it will be used by the younger 
generation to understand Islamic law and the legal reasoning underly- 
ing the law. Tor this purpose, the best course of action for the student is 
to add his own notes after discussion with the teacher. The exercise will 
lx 1 extremely beneficial. Accordingly, in the first few books our notes are 
somewhat lengthy. This is intentional. The aim was to keep in view the 
interest of the general reader, who does not have access to a teacher and 
to show by example what kind of notes may be added by the student him- 
soll. On some pages, we felt, that there was no need for adding notes; in 
fact, notes on sonic pages would become a hindrance rather than a help. 
We hope that the notes, where provided, will be of use to all. 

We find that many schools and maddris teach the law from al-Quduri. 

It is a wonderful book and needs to be read, however, Biddyat al-Mubtadi' 
includes al-Quduri within it and much more. It is a better organised, 
more refined and somewhat expanded version of al-Quduri. An effort 
will be made to provide the Arabic version of Biddyat al-Mubtadi' along 
with the English meanings extracted from this translation. An ideal 
approach would be. at least for the classroom, to read the smaller text 
and then turn to al-Hiddyah for elaboration. 

It is customary with the commentators of al-Hiddyah to say some- 
thing about al-Marghinani’s method and the way he uses certain terms. 


"Unfortunately, some of the glossators and hence some teachers convert the teaching 
ol ni t Inlay, ih into a game of semantics. The result is that very little attention is paid lo 
the^jj/i inside and a major goal ol the book is lost. 



We are reproducing some of these comments, courtesy 'Allamah al- 
Lakhnawi, but we have also added a few that we have observed ourselves 
while translating the book. A few of these may be irrelevant for the trans- 
lation. 

In the text, the Author of al-Hidayab usually refers to: 


1. himself as “This feeble servant," but some of his students later 
inserted in its place “He (God be pleased with him)"; he rarely uses 
the personal pronoun out of modesty, a practice followed by most 
leading jurists and traditionists; 3- * 

2. the scholars from MaWara’al-Nahr (Transoxiana), that is, Bukhara 
and Samarqand, according to al-'Inayah , by saying “our Shaykhs" 

but according to some he means by this all those scholars 
who did not meet the Imam (Abu Hanlfah); 


3 - the cities of Ma Wara’ al-Nahr by using the words CjU (in our 
region); 


A- to a verse of the Qur an previously cited by saying, “what we 
recited ; to a rational argument and legal reasoning that has pre- 
ceded by saying, what we have stated” or “what we elaborated"; to 
a tradition that he has previously stated by saying, “what we have 
related"; 


5 - the opinion of a Companion as athar and at times he does not 
istinguish between khabar and athar, referring to both by saying, 
what we have related”; 


6- legal reasoning by saying, “the fiqh in this issue is"; 

i disagreement among jurists by using the word “ qdlu (they said)”; 

m n 4r?T 10n pre * erred by the scholars of traditions by say- 
8. his trad, t, on «s interpreted as" or “construed to mean”; 

interpretation of a tradition by saying, “we interpret it as"; 

“ Hul b «F ?«xt. when he ‘ m ’ hc,v ** v "> that ihe statement “this feeble servant" 
4 COrrcain g an error in al-QudQri’s text. 


Inthooliction 


Al-Hidayah 


XXIX 


10. to an issue and its precedent by using “this” for the issue and "that” 
for the precedent; 

11. to an implied question directly without the preceding, “If it is said," 
except on two or three occasions in the entire book; 

12. His own legal reasoning by saying, "the takhrlj is," but where it is 
someone else’s lakhrtj , he refers to the person’s name; 

13. w uSi (al-AsI) meaning thereby al-Mabsut by Imam Muhammad 
ibn al-Hasan al-Shaybanl; 

14. al-Mukhtasar and he intends thereby the precis written by al- 
Qudurv, 

15. a statement in al-Jami' al-Sdglur or in nl-Muktasar by saying Jff (he 
said), but he does so even when he refers to his own statement in 
Bidayat-al-Mubuhli’, perhaps, it is the scribe who does this; 

16. a difference between al-)cmii‘ al-Saghir and al-Qtidun by specifi- 
cally naming al-Jami' al-Saghir • 

17. al-kitdb when he means thereby al-Jami ‘ al-Saghir, but sometimes 
he is referring to al-Muktasar when he uses this word. 

The list provided above is an excerpt from Allamah al-LakhnawI s 

text. We list below a few points that we consider important. 

(1) The Author states the rule, which is part of the mam of Biddyat 
al-Mubtadi\ first. If the rule appears as a single opinion, it is the 
unanimous view of the school, that is, the view of the Imam and the 
two disciples. 

(2) On occasions, where total unanimity' is not found, he states the Zahit 
al-Riwayah first and this is followed by the view of one or more 
jurists. As far as the matn is concerned, he is stating the stronger 
opinion first. In such a case, the position is reversed in the commen- 
tary; he will provide arguments and support tor the stronger opinion 
at the end of the discussion. 
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(Yi Where two jurists are on one side, the rule according to the two jurists 
will be stated first. This is usually Abu Hanifah (God bless him) along 
with one of his companions. In such a case, the view of the other 
disciple, where it is a reasonably strong opinion, appears within the 
matn. At other times, a variant narration from a disciple or even from 
the Imam himself are mentioned in the commentary merely f or th e 
purpose of elaboration. ,,; 

(4) Statements of khilaf in the commentary— Conflicting opinions are 
quoted not for adoption of alternate rules, but to teach fiqh. 

(a) If the conflicting or varying opinion is that of one of the three 
jurists of the school, it is stated first in the commentary or is 
given preference over other varying opinions that will not be 
mentioned. 

(b) Where a variant view of the three jurists is not available, the dis- 
agreement with Zufar (God bless him), if any, is stated. 

(c) If the above two are not found, the conflicting opinions, if any, 
of Imams Malik and al-Shafi‘T (God bless them) are stated. 

It goes without saying that the number of agreements with al-Shafi'I 
(God bless him) are the maximum. This is followed by Zufar (God 
bless him) and then Malik (God bless him). In discussing the dis- 
agreements, the texts relied upon by the disagreeing Imam are stated, 
followed by rational arguments on his behalf. The response of the 
school is then provided through the texts adopted as well as through 
rational arguments and responses, 

Parallel and Distinguished Cases. — Perhaps, the most difficult sec- 
tions of the book are where the Author mentions parallel and distin- 
guished cases. The situation becomes extremely complex when in a 
single sentence two or three cases are distinguished from each other. 
This is where the fiqh is, however. Most of the time, the fiqh of a 
totally different category of law has to be recalled along with the gov- 
erning rules to understand the comparisons and distinctions. 

Thi* is. the rule depends upon the matn. 
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(6) He uses the word shar' in two different ways: to mean the law, that is, 
the sharVah or to mean the texts of the sharVah, that is, the texts of 
the Qur’an and the Sunnah. 

(7) Al-QndftrJ’s statements . — When he reproduces al-Quduri’s text, he is 
always verifying the statements through Imam Muhammad’s books, 
When an error is found, and this is rare, he supports the correc- 
tion through the statements of the earlier jurists. As slated already, 
the order of the books in Bidayat al-Mubtadi' follows the order in 
al-Jami ‘ al-Saghir. This affects al-Quduri’s text. In addition to this, 
the sequence of his statements is also altered sometimes. This usu- 
ally happens when al-Marghinanl brings in additional material from 
other sources, whole sections a few times. At other times he may 
move the statements to another location for the sake of better organ- 
isation. 

(Hj He uses qlla (it is said) to refer to weaker opinions. 

(9) Additional Issues . — On certain occasions he deals with additional 
issues that are directly or indirectly related to the issue in the matn. 
This is what the fatawa compilations do as a major function. 

(10) Structure . — Sometimes groups of cases have been arranged in a par 
ticular sequence to highlight the links between them and to indicate 
the total application of a rule. 

We have given brief references for the traditions found in al-Hiddyah 
to al-Zayla'i’s outstanding work, which should be consulted for the 
details. A little less than three of the four volumes of this work pertain 
to the first volume of al-Hiddyah. The work needs to be translated into 
English oral least published in a summarised form in knglish, One thing 
we may add here, and that concerns the method of the l lanafls for the 
adoption of traditions. It is a method that was developed and refined one 
hundred and fifty years before Imam al-Bukhari <d. 260 A.H.; worked on 
his Sahih compilation, and is tied closely to their methods jn usul. Suffi- 
cient attention has not been paid to this method from the perspective of 
a legal system, and it has been dealt with in fragmented form. 

After giving the transliteration of an Arabic term and stating its mean 
ing in English once or twice, we have retained the transliteration alone m 
the following text. This has been done intentionally so that those who 
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study this law learn to use the Arabic terms, as many of these terms rep- 
resent concepts that are difficult to explain in English. 

It would not be right if we end this introduction without saying 
something about the contribution of Charles Hamilton, who translated 
al-Hiddyah more than two centuries ago. The translation was published 
in 1791. There are some critics of the translation; there always are of every 
translation. Criticism does not lessen in any way the tremendous con- 
tribution made by Hamilton in those early days. A translation is always 
the understanding of one person, and it has to be different from that 
of another person’s translation of the same text. Hamilton translated 
al-Hiddyah with sincerity and diligence. As a result, in our view, his trans- 
lation has had more influence than many writings of the last two hundred 
years. We would, therefore, like to say that our translation is not bet- 
ter than Hamilton’s, but it is naturally different. Hamilton’s contribution 
should never be taken lightly. 

The Author of al-Hiddyah did not divide his book into volumes. All 
four volumes constitute a single book. The division into volumes is the 
work of publishers. The text used in the tnadaris ends the first volume 
after the Book of Hajj. We have followed the Beirut edition as that is used 
by almost everyone today. The first volume, therefore, ends in the middle 
of the Book ofTaldq. 

I thank Mr. Aftab Malik of the Amal Press, Bristol without whose 
determination and energetic management this translation would not 
have been possible. I must thank my wife, who diligently typed out the 
entire manuscript, and then read it several times making valuable sug- 
gestions. Her contribution is gratefully acknowledged. My son SaifuIIah, 
my daughter Aamirah, my son Ibrahim, my nephew Sa'd A'zam and my 
niece Aena read the manuscript and made suggestions for which I would 
like to thank them profusely. 

Imran Ahsan Khan Nyazee 
Center for Islamic Law & 
Legal Heritage 
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He for whom God wills His blessings is 
granted the fiqh of Dm 

■ g j jt, 

^>3)1 jin 

In the Name of God, Most Merciful and Compassionate 

Praise be to God, who elevated the paths’ and guideposts 1 to knowledge, 
who manifested’ the rites and injunctions of the shar (law), who sent 
Messengers and Prophets'* — God’s blessings be on them all — guiding 5 to 
the cause of truth, and who made the scholars their successors 6 inviting 

1 Ma'tilim . — The locations ofknowledge. Some maintain that he is referring to the 
sources of the shari'ah, while others say that he is referring to the jurists as it Is they who 
become the means for the transmission ofknowledge. 

’Refers to a' la in or the mountains, a comparison with the jurists who stand up like 
lofty mountains. It can also mean the definitive and probable evidences in the texts. The 
latter appears more likely. 

'Either through His hliilab (communication) or through the legal effects of the 
ahkam. 

•The idea is to highlight the distinction between Messengers and Prophets where a 
Messenger is one who brings a book with him. 

'An attribute of the Messengers. 

"To highlight the meaning of the tradition that scholars are the heirs of the Prophets. 


1 


t A/ Utility ah A "'""n , s ( 

l, > the |>rtlhs (lead inn) lo I l u *i' cslablislKTl practices, adopting in wh at Wj| 

m , l |r.ii»Mni!ti*il limn tlu’in I hi? mdlimlology ol ijliluur seeking ins|jru c ’ 
tiitu in ibis how 1 1 iii), lor I If is the < lU.ii’dian ol .ill in.stnu lion. 

Ik |iivmuvd u (Ik 1 earlier jiuisl.s"' with sutcc.s.s so that they Wm . a() ^ 
loir. line I lie issues for with lhingohvimis.mil concealed." The incident 

Thai js, i lif practices ol Messengers •mil Prophets. 

"MitlnMigr ol lilllniil. The learned Author li.is sluU*d ili.it the tll.ui,,,' ,„| ( 

ijiilhiil lor things .ihi'iii which inditing was transmitted limn die ptoplicis. Ii 
oiiii Imlnl hum litis sUmmcnl ul I he Author lh.il ijtihiiil is used .is inillmdologt, 
cases 1 li.it .iiv not lui'iitinni'il m I hi* lexis in' in reports limn iln- Prophet ((i. H | |,| ( . 
him .util gianl him peate) .mil Ills I ainqi.minus, This nmls in In* . hirjfietl. M.i„y ( , ni 
|ilc believe th.lt lllllnill l.ilies place will'll llti'if is mi lexl lh.il covers the issue, however 
.is is well known, hlihilil is hast'd nil llie fsieiisimi nl llie meanings in he f„„ |u | j ‘ 
levi'l.iliim .mil tepnils. Siiilt extension is through lilei.il inlei |nel.iiinn nl die lexis ,| S 
Wfll .is llllollgll l.llinlt.ll extensions nil tin' h.lsis nl i fifth ,111(1 ulher Ini ms n| |,.j, ,| r( . ( 
soiling. I he coned way In umlrisl.md this si.iiemeitl is I hot wlieie the lest is 
siivh a clear meaning that lln-re can lie no ilis.igivemciU over smli meaning, iheie is 
nn need Inf tllillthl, lull wlieie (lie lexl ollns several possibilities i/lilulJ is required |j, r 
example, where the lest says that a person guilty nl uiilawlul sexual iiilcrmuixr is m 
he a wauled mu slopes, llie meaning ol mu is llie same fin all readers. Hie meaning n| 
iiilihih (snipes), however, is a mailer nl disagreement and requires ijiiliihl. This is alsn 
the meaning nl the i/u'idu/i, "In ijtilhtito nut' nl miss , whit Ii means dial theie is nu pmsi 
I'ilitV nl ijliliiul where I In' lexl i ouveyx an explicit single meaning ( ,/m* ), I he wool him 
lu te does nut mean lexl m llie absolute sense, Inn a grade nl meaning .n moling lu mill 
nl Inih ll is, Iheielore, not propel In assume dial i/lilinil lies uulside llie lexis or is uide 
pendeul nl the lexis lu l,n I, llie jurists are die leading .mtluiriiies on the legal meanings 
in the t'lii'an and the Siniinili. 

“Indicating the splrliual hlessiugs and special l.ivours gi. ink'd in those early juris!* 
wlin derived the laws fiom llie lexis. 

'"Aim l l.iuit.ih, Ins companions and illsi iples m parlii ular, and olliei Imams in gen 
eial Itiod hlexs them all). 

11 ileii' ill'll' In fnnni' I hr rone* /nr eui/i thing. The slalemenl, "were aide In Iramr llie 
isMie* Ini each thing.'" may appear trivial to some, bill il is not so hu die 1 1. mall iurisis. 
What die Aiillnu means is ills' idem iln alum and formulation ol rules as well as i ases dial 
claliuiaie die odes. This was done by die earliei junsls ol die I l.ui.tli s. Imol. Inslruclinii 
lliiougli die ia.se melliod is unique In die I l.mali si bool and Imam Muhammad nl 
''haylnmi s bonks are based on this melliod. It was due in ibis reason dial Imam al Shall i 
l< uni bless linn) is said in have credited Abu i lnmfuli l< lod bless him) willi iliiee lourlhs 
ul knowledge ol die law. Imam al Saiakhxl Uiiirates die story as lollows; ""Ibii Snrayj 
.1 aid bless him), who was a leader among die cnnipaiiions ol al Nhafi'i (( .ml bless him), 
has reported dial man criticised Abu Ibindah, su al Slmli'i called him .uni said m him. 

‘ ) so and so, you criticise a person In whom llie entire iiniinnh concedes three fourths 
ol knowledge when lie does mil concede lo them even one Inurlh." The man said, "And 
i»w is dial' I le replied, " /• 7«//i is questions and responses (m die form ol cases) and he is 
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however, rrc ur repeatedly and new eases attempt to burst out ol all topical 
.systematisation. ,J Yel, il is the endeavour of stalwarts" lo trap runaway 
issues by referring them lo their origins' 4 and by settling litem through 
precedents. (In ibis endeavour) reliance on llie governing principles (ol 
1 1, use issues) will grant a firm grip over them. 1 ' 

I resolved, while writing llie introduction lo Hiilnynl nl Mublnili 
that I would, with help from God, llie Kxalted, write ils commentary, 
which I would call Kifoyut ol Mtmtahi. I commenced work on it, will) my 
resolve being weakened somewhat (by oilier occupations). When 1 was 
dose lo completion, il appeared lo be somewhat lengthy, and I leared that 
recourse to it would he lessened due to its length.' 7 I, therefore, diverted 

llie nnc wlm alone lurmul.tu-c! i hi* questions, thus, hall die knowledge i\ surrendered lo 
Inin, I lietcnlicr, lie answered all llie questions and even his opponents do util say lh.it lie 
died in all his answers. When dial in which I hey agreed willi him is compared willi wltal 
they disputed willi him, three lourlhs is surrendered to him feme hall for formulating 
llie governing cases and one fourth lor Ills decisions will) which other jurisls are ill 
agreement). The remaining is shared by him willi all oilier jurists.' (< In hearing tiiis) 
die person rcpeiued on what lie had said." When suc h stories aic read, they arc usually 
disc arded as school propaganda. In our view, irrespective of die imp.nl ol die story, 
the umlriliuiiou ol die llanal'i school is tremendous in the creation ol cases and the 
elaboration ol rules through such cases. One has to read Imam Muhammad's text in 
nl Kofi nr within al Sarakhsi'* nl Mnlhiii to undersland wli.u we are saying. See h.lnniu 
I rgnl 'I hull l mil. 

'■' flic' Aullun uses (lie word niliiq or llie hell t in ling llie waist. 

"Ily this lie means those early stalwarts who Immolated die first issues and cases, 
because deriving llie law In un the lexis is no easy task; il requires llie ability lo undertake* 
illiliml. 

''The sources, 

n As il c leuched willi (lie leelh so dial they do mil run away anymore. 

''’In this mtrodlu lion lie mentions dial when in the early stages, lie decided lo wiile a 
precise yel comprehensive hook, lie found Mitklthiiitr nl (Jnilnri lo be die most concise 
and impressive. At die same lime, he adds, dial lie found people encouraging others lo 
memorise nl linin' nl Sngllir, so lie decided to combine llie two and mil go beyond llie 
two unless il betaine a.sbsolutely necessary. I le says dial be called il Hiilnynl nl Muhlnili'. 
lie also decided dial il he were In write ils commentary lie would call il Kifnynt nl 
Mtlnlnlu. 

'Si.r ol thv iiiiiiniriiniry, The learned Imam lias indicated that lie decided lu wiile 
llie commentary called nl Hiiliiynh lor lear that his more lengthy work may never be 
consulted. 1 1 is assessment proved to be true: nl I lulnynh became die most popular man 
ual in fiijli and very lilllc is known about die Author's oilier work, before him. Imam 
al Sarakhsi had expressed such a leal on writing nl Mnlnnit, although lie was refeuing 
more lu the discussion ol lengthy issues dial have veiy little /iq/i in them. Il is a tragedy 
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,nv attention and concern from it towards another commentary th a , i 
would call al-MJaytih- In this I would reconcile, with God’s help, the 
selected narrations with sound legal reasoning, letting go of the extra 
details on each topic so as to avoid copiousness. Vet, it will contain the 
governing topics from which ordered sections emerge. 

I beseech God to grant me success in the completion of (both) th e 
works and to bless me, in the hereafter, on their completion, so that 
he who has a loftier determination may approach the larger and more 
lengthy work, while he who is pressed for time may restrict himself 
to the shorter and more concise volume. Human beings have different 
approaches in seeking what they like, but knowledge in all forms 


IS 


blessing. 

Some of my brothers 1 ' 1 asked me thereafter that I dictate to them the 
second work. 1 commenced doing so, seeking support from God, the 
Exalted, to guide my speech and imploring Him to facilitate my task. He 
makes all difficult things easy for He has power over all things. He it is 
who provides a suitable response — God is sufficient for us, and the best 
Guardian. 


that powerful works like al-SarakhsI’s al-Mabsiit and al-Kasani’s Badai' ol-SanaY are 

not used lor regular instruction. Such large works are used only rarely by researchers for 

occasional citations. A work like al-Hidayah, on the other hand, is sometimes so brief 

that the entire meaning is difficult to understand except by referring to the larger works. 

The result is that glosses and comments are then written on such concise works, which 

increases their size anyway. Perhaps, concise works are more usefiil for instructional 
purposes. 

191 ^ ela ^ wa5 ^ ater brought back by the fatdwa literature. 



Al-Hidayah 

BOOK ONE 

Taharah 

(Purification) 


Ch. 2: The Obligatory Acts of Ablution 

Sec. 1: The Required Practices ( Sunan ) of Ablution 
Sec. 2: Factors Annulling Minor Ablution ( Wudu ) 
Sec. 3: Bathing ( Ghusl — Major Ablution) 

Ch. 3: Water With Which Minor Ablution is Permissible 
Sec. 1: On Wells 

Sec. 2: Leftover (Water) and Other Fluids 

Ch. 4: Tayammum (Substitute Ablution With Clean Earth) 
Ch. 5: Mash (Rubbing) on Boots 

Ch. 6: Menstruation and Extended/Irregular Bleeding 
Sec. 1: Extended Bleeding 
Sec. 2: Postnatal Bleeding 

Ch. 7: Impurities and Their Cleansing 
Sec. 1: Istinjd ’ 



Chapter 2 


The Obligatory Acts of Wudu (Minor Ablution) 


In the Name of God , Most Merciful and Compassionate, and (with) 
prayers and blessings on Muhammad and his family. 


God, the Exalted, has said : u O you who believe! when you rise up for 
prayer, wash your faces, and your hands (and arms) up to the elbows; 
rub your heads (with water); and (wash) your feet up to the ankles. If 
you are in a state of ceremonial impurity, bathe your whole body. But if 
you are ill, or on a journey, or one of you has come from the privy, or 
you have been in contact with women, and you find no water, then take 
for yourselves clean earth, and rub therewith your faces and hands.”' 


’Qur an 5 : 6. The verse of purification. — This verse is the primary evidence for ablu- 
tion of all types. As it is a matter of ritual obedience, the jurists try to stay as close as is 
possible to the literal meaning so as to give effect to the intention of the Lawgiver. It is for 
ibis reason that we find them arguing over things that may appear trivial to some. Not 
so according to the jurists; the intention of the Lawgiver must reign supreme and this is 
verified even for small details, unless such devotion to literal meanings leads to absurd 
results. In other words, there is a difference between the discovery of the true inten- 
tion and becoming absolutely literal. For example, a literal reading of the words rise up 
to* prayer,” or prepare for prayer, would imply that minor ablution (wudu ) is required 
before each prayer, and you cannot offer more than one prayer with one ablution (read- 
m g the word “when” as “whenever” in English). This, in fact, is the rule followed by the 
Whirls. The Hanafis read implied words into the verse to mean “when you rise up for 
P r ayer, and you are in a state of ritual impurity. . . .” Carried to its extreme, they argue, 
the Ut eral meaning would imply that one cannot sit down after having performed ablu- 
bon, and must proceed directly to prayer. 
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The definitive obligation 1 for purification , 3 according to this text, is 
the washing^ of the three limbs 5 and the rubbing of the head . 6 Washing 
is the running of water, while rubbing is not the running of water. The 
limits of the face extend from the hairline (on the forehead) up to the 
lower jaw , 7 and from earlobe to earlobe , 8 because the meaning of being 
"face to face” is realised in this , 9 and the term wajh (face) is derived from 
it. 

The elbows and the ankles are included in the washing in our view 
but this is opposed by Zufar (God bless him). He says that the object 
of the words “up to” is not included in its meaning, just like night is 
not included in the duration of the fast. In our view, the limit (in the 

'By definitive obligation in this translation we mean fard , which is proved through 
definitve (qat'i) evidences. It is to be distinguished from the wajib, translated here as 
obligation, which is not proved through qat'i evidences. 

•’The word purification here means “minor ablution”, that is, wudu’. The Author 
uses the word tahdrdt (purifications) in the title — Book of Purifications — to indicate 
that purification in the legal sense is of two main types: the removal of actual impu- 
rity ( najas ) and the removal of ritual impurity ( hadath ). The two sometimes overlap. 
The word kitab is usually translated as book. In the technical sense, however, it is a legal 
conception that accommodates within it a series of related rules and cases. Hence, the 
Book of Purification, the Book of Prayer and so on. 

4 Wudu’ (minor ablution) consists of the two acts of washing and rubbing, that is, 
ghasl and mash. Ghasl is the running of a liquid on the limbs whereas mash (rubbing) 
leads to moistening when it pertains to the head. Accordingly, if water is applied to the 
limbs, like oil is applied to them, it will not amount to ghasl. 

’Washing of the three limbs and rubbing of the head are the arkan (essential ele- 
ments) of wudu The rukn is the pillar on which a thing stands. If a ruktt, like the pillar, 
is missing the act is not valid. 

6 Qa'idah usuliyyah. — In this paragraph, the Author does not mention that washing 
is to be undertaken three times. This is based on a qaidah usuliyyah. First is the rule that 
an absolute (unqualified) command gives rise to an obligation, unless another evidence 
indicates otherwise. Such an obligation is derived for the four acts stated in the verse. 
Another related rule is that the absolute (unqualified) command does not give rise to rep- 
etition , that is, it requires the act only once, unless another evidence indicates otherwise. Jt 
is for this reason that the Author does not mention the number of times the four parts 
have to be washed. He does so later on the basis of an additional evidence. The reader 
who wishes to “acquire fiqh ” must be on the lookout for such rules and the way they are 
applied. The Author rarely mentions them, assuming that the reader knows the rules. 
Accordingly, acquiring a knowledge of usul is essential for understanding fiqh. 

'Vertically. 

* Horizontally. 

That is, when the face is turned towards someone, it is the area turned that is 
intended. 
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statement) here is for the exclusion of what is beyond it, because without 
this the act required would have covered the entire arm. In case of fasting, 
the limit extends up to the limit as the term in its absolute meaning would 
apply to fasting for a moment . 10 The anlde is the protruding bone (above 
the foot), and this is the correct opinion. The word ka'ib (full and round) 
is derived from ka ‘b. 

He said: The required obligation in rubbing” is part of the forehead, 
and this is one-fourth of the head. The rule is based on what was related 
by al-Mughirah ibn Shu ‘bah (God be pleased with him), “The Prophet 
(God bless him and grant him peace) arrived at a camp of some tribe. 
He passed water (answering the call of nature), performed ablution, and 
rubbed his forehead and boots .” 11 The text of the Qur’an is not elaborate 
(is muj trial ) on this point, and this (tradition) is linked to it as an elab- 
oration (bayan)." It serves as a binding evidence against al-Shafi‘I (God 


10 Up to the elbows. — The issue is whether the hands are to be washed up to the elbows 
or whether the elbows are not to be included in the washing. The significance of the issue 
may be explained through the example of a person whose arm has been amputated from 
the joint. Is he to wash the joint? The answer is in the affirmative if the elbows are to be 
included in the washing. Zufar (God bless him) reads the words “up to the night" in the 
case of fasting in the same way that he reads the words “up to the elbows” in the case of 
minor ablution. Read in this way, the elbows are not included in the washing, just like 
any part of the night is not included in the fast. The other Hanafi jurists argue that in the 
case of fasting it was necessary to interpret the words to set a limit for the fast. If the word 
“night” had not been mentioned, the fast would have lasted only a moment, due to the 
absence of a limit. In the case of the word yad, which already includes the entire arm up 
to the armpit, the mentioning of the word elbows indicates that the elbow is included, 
while the part of the upper arm is excluded. The Hanafi jurists argue further that even if 
the verse is considered as mujmal (unelaborated), it needs an elaboration ( bayan ) from 
the Surmah of the Prophet (God bless him and grant him peace). The tradition they 
employ is: It is transmitted from Jabir (God be pleased with him) that “the Prophet of 
God (God bless him and grant him peace), on reaching the elbows during ablution, 
poured the water from above them.” This shows that the elbows are included. 

“Of the head. 

“The focus is on the word “forehead" here. This tradition is a combination of two 
traditions, both narrated by al-Mughirah ibn Shu'bah (God be pleased with him). The 
first of these is recorded by Ibn Majah in his Sunan and is considered a sound tradition. 
Related versions from other narrators are found in al-Bukhari and Muslim. The second 
tradition is recorded by Muslim. Related traditions are also recorded by Abu Dawud, 
al-Nasa’i and Ibn Majah. Al-Zayla't, vol. l, t; al-'Ayni, vol. l, 168-69. 

*’The concept of bayan represents a fundamental approach in Islamic law, w ic 
assumes that the Sunnah is an independent and binding source of law and it is e pn 
mary source for all bayan. The Sunnah is to be consulted for the elaboration (bayan) o 




bless him), who determines it to be (a minimum) of three hairs alone. 1 '' i t 
also serves as an evidence against Malik (God bless him), who stipulates 
rubbing the whole head (or a greater part of it). 15 In certain narrations 
(of the school), our companions have stipulated rubbing with three fin- 
gers of the hand, because it is the major part of the instrument of rubbing 
(that is, the hand). 16 


2.1 The Required Practices ( Sunan ) of Minor 

Ablution 


He said: The required practices ( sunan ) 17 of purification 18 are: 

The washing of the hands before they are immersed in the water 
utensil, 19 when the person performing ablution wakes up from sleep. 
This is based on the words of the Prophet (God bless him and grant him 
peace), “Whoever wakes up from sleep is not to dip his hands into the 
utensil until he has washed them thrice for he does not know where his 
hand has spent the night.” 20 As the hand is the instrument of cleansing, 
the requirement is to begin with its washing, and this washing is up to 
the wrist as this is sufficient for (commencing) cleanliness. 

(He said:) The proclamation of the name of God, the Exalted, at the 
beginning of the ablution. This is based on the words of the Prophet 
(God bless him and grant him peace), “There is no (minor) ablution for 
one who does not proclaim the name of God”. 21 The meaning here is the 


the legal meanings in the Qur’an, before recourse is had to literal, historical and other 
sources. This principle is ignored by the jurist at his own peril. 


,4 AI-Shafi'i (God bless him) is reported to have interpreted rubbing of the head to be 
the minimum to which the term “rubbing" applies and that is three hairs. 

’’Imam Malik (God bless him) relies on a tradition from 'Abd Allah ibn Zayd ibn 


Asim recorded by him. Al-Aynl, vol. t, 176. The Hanafi jurists rely on the tradition of 
al-Mughlrah ibn Shu’bah (God be pleased with him) mentioned above. 

l6 This is a narration from Muhammad (God bless him) recorded in his al-Nawadir. 

17 1 he word sunnah used in Hanafi fiqh , as distinguished from usul, refers to the 
emphatic form, that is, sunnah mu’akkadah, which is an act performed persistently b> 
the Prophet (God bless him and grant him peace). 

'*Wudu' (minor ablution), 

JThe utensil is mentioned as they used to perform wudu’ from out of the utensil. 

This tradition has been recorded by all the six sound compilations. Al-Zayia I, v0 • 
t, 2; al- Aym, vol. 1, 179, 

This tradition has been related from six Companions (God be pleased with them) 
mong whom is Abu Hurayrah (God be pleased with him). The tradition of Ab 
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dental of perfection (of the desired ablution without it), but the correct 
view is that it is recommended ( mustahabbah ), though it has been called 
a sunnah in the book ( Mukhtasar al-Quduri). As to whether it is to be 
proclaimed before the istinjd ’ or after it, the correct view is that it is (pro- 
claimed) afterwards. 

The Siwak (or the brushing of the teeth with the stick) is required, 
because the Prophet (God bless him and grant him peace) performed 
this persistently. 22 When the siwak is not available, the fingers are to be 
used as the Prophet (God bless him and grant him peace) did this. 13 The 
correct view is that it is mustahabb. 

Madmadah and istinshdq (rinsing the mouth and drawing water into 
the nostrils) is required, because the Prophet (God bless him and grant 
him peace) performed both acts persistently. The manner of doing this 
is to rinse the mouth thrice taking fresh water each time. The drawing 
of water into the nostrils is done the same way. All this is related about 
the ablution performed by the Prophet (God bless him and grant him 
peace). 24 

Mash (rubbing) of the ears is required. It is a sunnah to do so with the 
water used for the head, in our view, although al-Shafi‘1 (God bless him) 
disagrees. The basis of his opinion is the saying of the Prophet (God bless 
him and grant him peace), “The ears are part of the head.” 15 The purpose 
here (in this saying) was to elaborate the legal rule and not to describe the 
anatomy. 

He said: Takhlll of the beard (passing fingers through the beard) is 
required. The legal basis is that Jibril passed on the command for doing 


Hurayrah (God be pleased with him) has been recorded by Abu Dawud and Ibn Majah. 
ll is also transmitted by al-Hakam in al-Mustadrak, and he said that it is a tradition with 
sound isnad. Al-Zayla‘T, vol. 1, 3; al-Ayni, vol. 1, 187. 

11 lt is recorded by al-Bukhari, Muslim, Abu Dawud and others. Al-Zayla I, vol. 1, 8, 
al-‘AynT, vol. 1, 199. 

!3 This is gharib. There are some traditions mentioned by al-Zayla I that do conve) 
the meaning. Al-ZaylaT, vol. 1, 9. There is a tradition in Ahmad, Musnad. Al- Aym, vol. 
1, 206-207. 


M It is recorded by Abu Dawud. Al-Zayla ‘i, vol. 1, 17 , , , ,,, 

15 This tradition is related from eight Companions (God be please w' 1 
The best known isnad are from Abu Amamah (God be pleased wit im ■ 

1, 214. It is recorded by Abu Dawud, al-Tirmidhi and al-NasaT. Al- ayan'u > 



so to the Prophet (God bless him and grant him peace). 26 It is said that it 
is a sunnah according to Abu Yusuf (God bless him), and it is permissible 
(jaiz) according to Abu Hanlfah and Muhammad (God bless them). The 
legal basis is that the sunnah is meant for the completion of the defini- 
tive obligation (Jard ) v with respect to its object and (purifying) what i s 
within the (hair of the) beard is not part of the object of the obligation. 28 

He said: Takhlil of the fingers (passing fingers through the fingers of 
the opposite hand) (is a sunnah ), because of the words of the Prophet 
(God bless him and grant him peace), “Run your fingers through y OUr 
fingers lest the fire of hell run through them .” 29 The reason is that this 
amounts to the completion of the definitive obligation ifard) with respect 
to its object. 

He said: The repetition of washing up to three times .- 10 The legal basis 
is that the Prophet (God bless him and grant him peace) performed the 
acts of ablution once and said, “This is the ablution ( wudu ’) without 
which God does not accept salat (ritual prayer).” He then performed each 
act of the ablution twice saying, “This is the ablution of the person whom 
God grants a double reward.” He thereafter performed each act thrice and 
said, “This is my ablution and the ablution of the Prophets before me. He 
who exceeds this, or falls short of it, is guilty of transgression and injus- 
tice .” 31 The warning (here) is against not considering it a sunnah * 1 

It is preferable ( mustahabb ) for the person performing ablution 
to resolve that he is performing ablution (formulate the niyyah). The 

l6 U is based on a sound tradition. Al-‘yni, vol. 1, 220; it is recorded by Ibn Abl Shaybah 
and Ibn Majah. A]-Zayla‘I, vol. 1, 23. 

2 'It is said that the function of the Sunnah, when related to a definitive obligation, 
is the completion of the arkan of the definitive obligation. This is done through the 
repetition of the act thrice, the rubbing of the entire head and so on, but the meaning is 
not found in the takhlil of the beard. It may be mentioned, however, that the Sunnah is 
not only for completion; it can lay down the rules independently. 

28 Legal justification for its being jd’iz. 

9 In these exact words, it is considered gharib. It is recorded by al-Dar’qutni. Al- 
Zayla'i. vol. 1, 26; al-'Ayni, vol. 1, 227-28. 

^Compare with the obligation and the qa'idah usuliyyah mentioned earlier. 

1 The tradition about performance once, twice and thrice, in these exact words, is 
considered gharib. However, the meanings are found in other traditions. AJ-Zaylai, vol. 
1. 27-32. 

He mentions this as the words of the tradition “transgression and injustice won! 
convey the obligation of washing thrice. 
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„iyyah (.mention) in ablution is a » mah in on, view (,ha, is, i, is a 
nalt). while it is an obligation according to al-Shffi (God bless him) 
because (in his view) ,1 is an act of worship, which is not valid without 
intention, as m the case of tayammum (substitute ablution with dean 
soil). Our argument is that nearness to God (by an act of worsh.p) is not 
attained except by intention, but the act of ablution (even without the 
intention of ablution) does amount to a key for salat (fulfilling the requi- 
site condition), because it is purification that has been undertaken with 
a purifying substance 33 as against tayammum (which does not purify in 
the physical sense). The basis is that soil does not (actually) purify except 
when the intention is to pray and the act has to be legally constructed 
upon such intention. 


The entire head has to be subjected to rubbing (mash).** This is rec- 
ommended (as a sunnah ). Al-ShafiT (God bless him) maintains that the 
sunnah is to do so thrice with water renewed each time, in view of the 
fact that this is done in parts that are washed. Our argument is that Anas 
(God be pleased with him) performed each act of ablution thrice, but per- 
formed mash of the head a single time. He then said, “This is the ablution 
of the Messenger of God (God bless him and grant him peace ).” 35 The 
(other) report about rubbing thrice 36 is to be interpreted in the light of 
this tradition to mean “with a single helping of water” and this is legal 
according to what is reported by al-Hasan from Abu Hanifah (God bless 
him). The reason is that the obligation is to perform mash and by rep- 
etition (with renewed water) the act is altered to mean washing, which 
no longer conforms with the sunnah. In the light of this, it is more like 
the mash on boots and not washing, as that is not affected by repetition 
(rubbing of boots ). 37 


J3 The substance purifies in the actual and legal senses irrespective ofintention. 

34 Compare with the obligation of rubbing. As a sunnah, its purpose is the compleuon 

m -*-?■ from Ajilh ib„ 

of a gharib tradition when sound traditons exist. AJ yn > 

vol. 1, 30. 

36 See al-Zaylal, vol. l, 31 - . , ■ This is not the case with 

}7 Mash is annulled by repetition and turns into wa _ mas h is undertaken. 
m* o,„ boot, as ,h« U no. affevwd by .he » f ™ ” 
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■ to be followed in ablution and it is to be 
He said: A ^"f^tioned first by God. And, the commence- 
commenced with what is m ^ . r ablution IS a sunnah in our view, 
mentis with the t0 al-Shafil (God bless him). The basis 

while it is an obligation ac “Wash your faces, and your hands 

in his view are the words ^ your heads (with water); and (wash) 

(and arms) up to the ^ letter p crea tes a binding command 

your feet up to the anW _ nt is that t he letter waw is mentioned in the 
for what follows. Our a g ithout qualification by consensus of the 

a consecutive ordering for all 

experts m language- ’ coUe ctively . 39 Beginning with the right is 

(any of) the (m ^J Qn the basis 0 f foe words of the Prophet (God 
grant him peace), “God, the Exalted, likes beginning with 
?Ke riglTin each act. «*en in (acts like) putung on shoes or commence- 
ment of walking .”'’ 0 


/ 2.2 Factors Annulling Minor Ablution 

The factors annulling minor ablution include anything that passes 
t hrough the two passages, because of the words of the Exalted, “Or one 
J . of you has come from the privy .” 41 It was said to the Messenger of God 
1 (God bless him and grant him peace), “What is hadathV He said, “What 
;; com es out of the two passages .” 41 The word "md (what)” conveys a gen- 
' eral meaning here and includes the usual excretions and all others besides 
them as well. 

And like blood or pus— when they ooze out from the body and move 
on to a part of the body that is subject to the rule of purification and 
vomiting that is a mouthful. Al-Shafu (God bless him) maintained that 
whatever comes out of the body, other than the two passages, does not 
nullify minor ablution. He relies on the report that the Prophet (God 

“Qur’an 5 : 6 

“The conjunction separates the words and connects them to each act independently 
A sequential order is, therefore, not obligatory due to fa'. 

The tradition is not to be found in these words, and is called gharib by al-Z.ayla T> 
however, it has been recorded from Masruq from ‘A’ishah (God be pleased with them) 

10 , soun< ^ com P'lations with resembling versions. AJ-Zayla’i, vol. 1, 34- 
4 Qur an 4:43 

(Crvi K| S ,r ^' t ' 0n * s &’ ar ‘b, but a similar tradition has been recorded by Imam 

(God bless him). Al-Zayla‘l, vol. i >37 . 
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bless him and grant him peace) vomited, but did not perform ablution « 
and also on the rule that washing of a part that is not affected is a matter 
of ritual obedience (and it cannot be rationalised), thus, the rule has to 
be restricted to what is spelled out by the shar‘ (texts), and that means 
the usual passages. Our reasoning is based on the words of the Prophet 
(God bless him and grant him peace), “Ablution ( wudii ’) occurs due to 
each type of flowing blood ,” 44 as well as on his words, “One who vom- 
its or has a nosebleed should move away (from his prayer) and perform 
ablution and he should continue his prayer as long as he has not uttered 
any words. 4 ’ Another (rational) reason is that the emergence of impurity 
(from the body) is effective in doing away with purification. This ele- 
ment is rational in the original rule (for purposes of analogy), while the 
element of confining purification to the four parts of the body is non- 
rational, but the (latter) rule has been extended on the same basis due 
to which the first was extended. 4 * Excretion (or oozing out) is realised 


«A1-Zayla'i says that this tradition is gharib in the absolute sense. Al-Zayla’I, vol. 1, 
37. 

44 According to al-‘Ayni, this tradition is a mursal, and such traditions are acceptable 
according to the Hanafi usiil. Al-‘Ayni, vol. 1, 262; al-Zayla‘1, vol. 1, 37. 

45 The report from ‘A’ishah (God be pleased with her) is sahih, according to al-Zaylat 
It is recorded by Ibn Majah and al-Dar’qutni. Al-ZaylaT, vol. t, 38. 

46 Ablution due to flowing blood . — The issue is whether ablution {wudu) is to be 
performed due to an excretion from the body other than what comes out of the two 
passages, like blood and pus or even a mouthful of vomiting. Imam al-Shafi‘i (God 
bless him) says that ablution is not required in such a case, while the Hanafis maintain 
that it is. 

Imam al-ShafiTs argument is that ablution and its related acts are a matter of ritual 
obedience. You are not to discover underlying reasons for the rules here, because that 
will not work. He reasons that if we were to identify filth or impurity as the reason for 
ablution on account of what comes out of the passages then washing of these passages 
would have been sufficient, yet, the law requires us to wash other body parts that are 
the object of ablution and that are not affected by the impurity in this case. He means 
that washing of the parts, mentioned in the verse, during ablution as a result of some 
excretion that has not come out of these parts is a matter of ritual obedience and its 
underlying reason is not known to us, so let us confine the annulment of ablution to 
cases mentioned in the text, that is, the two passages. Let us not, he would say, add more 
excretions to these two on the basis of analogy as the underlying reason is not known, a 
reason on the basis of which analogy can be undertaken. 

Hanafite reasoning is based on (1) the tradition of flowing blood; (2) the tiadihon 
of vomit and nosebleed; (3) that the oozing out of najasah is rationally valid in the 
loss of purification. This factor (oozing out of filth) in the text is something rational, 
and can be a basis of analogy; and (4) that restriction with respect to the mentioned 
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- . fo which the rule of purification applies 

i, twine out to a location The reason is that impU rity 

“ as through vomitt^* ” ^ £overing surface, but it remains 
lears in to as against the two passages as that loca. 

Sin and *« " 0 ' °rity and mere appearance md.cates movtng 
tion is not a local* SShftr! of vomit, even when ,t stays with, n ts not 
out and excretion- A ">out As it comes out, ,t ,s deemed an 

possible to keep down except y 

excretion. \ sa id that there is no difference between a small 

Zufar (God bless him) amount. Likewise, flowing is not a stipula- 
amount of vomit and a 8 of a norma l outlet and also due to the 
tion 47 in his vie ' v on f ±e J,ords of the Prophet (God bless him and 
unqualified apphca » ( m0Ut hfuI of vomit) amounts to hadath?* 

grant him peace), 9 e Prophet (God b i eS s him and grant him 

We reason from of bloo d does not invoke ablution except when 

Thl 1 ’ d flows "*) We iso reason on the basis of the words of ‘All (God 
the blood “o f wlitn he recounte d the causes of hadath as a whole. 

Ilg” "Or vomit that fills the mouth- When the reports confhct, we 
iTpre. wha, is related bp al-Shafi‘1 (God bless hurt) to mean a small 
amount and what Zufar (God bless htm) has related to mean more (a 
mouthful},- and we have already elaborated the distinction between the 
two methods. If the worshipper vomits in parts so that taken together 
they amount to a mouthful, then, according to Abu Yusuf (God bless 
him), the unity of the session (of vomiting) will be taken into account, 
while according to Muhammad (God bless him) the unity of the cause 
will be considered and that is nausea. Thereafter, what does not amount 


parts (in ablution) is a ritual matter and cannot be rationalised, but the extension o e 
factors of annulment to the oozing out of blood is just like the extension of the factors 
of annulment to excretion from the two passages, however, in this case it is not mere y 
the oozing out but also the flowing of filth to a location that is subject to the rule u 
purification. God knows best. 

47 That is for excretions, like blood or pus, from places other than the two passages. 

48 It is recorded by al-Dar’qutni. It is supported by what is recorded by lbn May 
Al-‘AynI, voL j, 385-86; al-Zayla‘i, vol. i, 43. 

w lt is recorded by al-Dar’qutni from Abu Hurayrah (God be pleased with him)- 
Zayla'i, vol. 1, 44. 

1 report is considered to be gharib. Al-‘Ayni, vol. 1, 273; al-Zayla I, vol- i> 2 ?3 

aliayla 1, vol. 1, 44, 
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to H"*’ Joes not amount to „ajas.» This is related Son, Abu Tusuf 
(God bless him) and that ,s correct. The reason is that it is not nans 
legally insofar as purification (tahdrah) is not annulled by it 

This is the position if he vomits out gall, food or water, but if he 
vomits sputum then it does not amount to an annulling factor accord 
ing to Abu Hanifah and Muhammad (God bless them). Abu Yusuf (God 
bless him) said that it is an annulling factor if it is a mouthful. The dis- 
agreement is about that which arises from the chest (phlegm). As for that 
descending from the head (mucus), it is not an annulling factor by agree- 
ment, because the head is not a source of impurity ( najdsah '). Abu YQsuf’s 
argument (for the impurity arising from the chest) is that it is impure due 
to its closeness (to the stomach). 53 The two jurists argue that it is a sticky 
excretion that is not affected by impurity {najdsah), and what is affected 
is very little, and small amounts in vomiting are not an annulling factor. 

If he vomits out blood in the form of a clot, then, a mouthful will be 
taken into account, because it is black and burned up (oxygenated). It 
takes the same rule according to Muhammad (God bless him) even if it 
is in fluid form on the analogy of all the other forms of blood. According 
to the two jurists (Abu Hanifah and Abu Yusuf) if it flows of its own 
motion it annuls ablution, even when it is in a small quantity, because the 
stomach is not the source of blood rather it is from an internal wound. 

If it (blood) descends from the head and down into the nostrils, it 
annuls ablution by agreement as it has reached a location to which the 
rule of purification applies, thus, excretion is realised. 

Sleep, 54 while lying on the side or reclining or leaning on something, 
where the person will fall if the thing is removed, (is a factor of annul- 
ment). Reclining on the side (flank) is the cause of the slackening of the 
joints that does not normally prevent excretion, and what is established 
in practice is what is relied upon with a certainty. 55 Reclining back (on a 
pillow for example) does away with alertness or wakefulness due to the 

5 ‘That is, the cause of hadath. 

51 This statement applies to the worshipper’s body and not other things. 

53 The arguments of the jurists on this issue depend upon the source from where the 
body fluids emerge, and on whether such a source is a source of impurity. 

'“'Sleep becomes a cause for hadath in some cases. The rule is assigned to the cause 
rather than the actual hadath, which may not occur during such sleep. This is a method 
for settling rules in Islamic law. Compare it, for example, with the penalty for drinking 
khamr insofar as it becomes a cause for qadhf 

5s Refers to the qa'idah fiqhiyyah that certainty is not done away with doubt. 
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tyP eofreC Un -nst’ sleep in a stand iX s is sound because some hold is left 
falling as a S al or otherwise, i re l a xation is not complete. 

■» ?££* ■—" d be To prophet (God bless him and grant 
btb,n ' L for this “« ,be rrt I wudu') for a person who goes to sleep 

£^f^S^l>twHe n he sl ee P so„tHe 

on the person who s* cc P ^„ 56 

side h.s limbs (joints) rel _ faint ing 57 and insanity (is an annulling 
An attack on the ml ” a h f gher than sleep, while reclining on one 

factor), because it is * J is hadath under all circumstances ,^ 8 

side, in causing ' relaxal . const ructed upon sleep, however, we recog- 
an d this is based on an gy of ortS) an d fainting is a degree higher 

nise sleep as Har/i o constructe d for it upon sleep.’’ 

than it, t [ iere f ore ’ . that consists of bowing and prostrating. 

And "analogy it does not annul it, and this is the view adopted 

but according because it is not something that comes out 

K IJofnaj* and. therefore, it is not deemed f hadath i" the funeral 
rarer, the probations of recitation and onts.de of prayer. We adopt the 
Ids of the Prophet (God bless him and grant h.m peace), Beware, 
any of you who laughs by way of qahqahoh (loud laughter) must repeat 
both his ablution and his prayer .” 60 For such a report analogy is given 
up. The report, however, has occurred in the case of absolute (unqual- 
ified) prayer 61 and is, therefore, confined to it. Qahqahah (laughter) is 
something that can be heard by the person himself and by those next to 

‘‘The tradition in these exact words is considered gharib. It is, however, related in the 
same meaning by Abu Dawud, al-Tirmidhl, Ahmad and others. Ai-'Aynl, vol. i, 280-81, 
al-Zayla‘i, voi. 1, 44. 

’'Fainting is hadath , because it becomes a cause for hadath. 

^That is, in any posture. 

59 In ^ act ’ it amounts to proof through daldlat al-tiass , as in the case of saying h e 
parents. 

60 What is understood from the text in al-Zayla‘I is that some of the traditions about 
Zavl^r i° Ve LOr "^ et€ c h ains and others are mursal. It is recorded by Ibn A >• 
Al-VVyni °vol\ 47 28 ^ late ^ ear '' er ’ mursfl l traditions are a hujjak (proof) for the . an 

That is, complete prayer. 
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him, while dahtk is something that can be heard by him alone and not his 
neighbours, and according to what is said, it annuls the prayer and not 
ablution. 

The ddbbah coming out of the rear is an annulling factor, but if it 
comes out of the mouth of a wound (sore) or the skin falls off the wound 
it does not annul wudu\ The meaning of ddbbah here is worm The rea 
son is that it is covered with impurity. As this impurity is trivial (very 
little), it has been deemed hadath for the two passages to the exclusion 
of other locations. It, therefore, resembles a mouthful of vomit or the 
inaudible passing of wind from a woman’s vagina or the male organ as 
these do not arise from an impure location, and this is so even if the 
woman is a mufdah , 62 but it is preferable for her to perform wudu ’ due to 
the possibility of its emerging from the rear. 

If the scab is scaled off from the sore/wound and water, pus or some- 
thing else flows from it, it annuls wudu ’ if it flows from the mouth of the 
wound. Wudu ’ is not annulled if it does not flow. Zufar (God bless him) 
said that wudu’ is annulled in both cases. Al-Shafn (God bless him) said 
that wudu is not annulled in either case. This issue pertains to excrement 
from places other than the two passages, and all these (things mentioned) 
are impurities. The reason is that blood ripens and turns to emitted blood 
(qayh). It matures further and turns to pus and after that into water. This 
happens when the person scales off the scab and it emerges on its own. 
If, however, he squeezes it and it emerges due to the pressure (exerted), 

it does not annul wudu ‘ as it has been extracted and is not excreted. God 
knows best. 


2.3 Bathing (Major Ablution) 

The definitive obligation (fard) of bathing is madmadah (gargling) and 
istmshdq (drawing water into the nostrils) as well as the washing of 
e entire body. According to al-ShafiT (God bless him), the first two 
are its required practices ( sunan ) due to the words of the Prophet (God 
ess him and grant him peace), “Ten things are part of fitrah!’ 6} that 

Ifda , in one of its uses, means the removal of the barrier between the two passages 
n g them one. Usually happens when a very young girl is subjected to sexual inter- 

It 1 This tradition has been recorded by all the sound compilations, except al-Bukhari. 
as been called hasan by al-Tirmidhl. Al-’Ayni, vol. 1, 311-12; al-Zayla‘ 1 , vol. 1, 76. 
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is, from among the required practices , 64 and he mentioned among these 
madmadah and istinshaq. It is for this reason that these two are to be 
deemed sunan in minor ablution. For us the evidence are the words of 
the Exalted, “If you are in a state of ceremonial impurity then acquire 
(full) purification .” 65 This is a command ( arnr ) for acquiring purifica- 
tion, which is the cleansing of the entire body . 66 Those parts of it, how- 
ever, where water cannot reach are excluded from the (operation of the 
command in the) text, as against minor ablution ( wudu ), because the 
obligation there is the washing of the face, and the attribute of being face 
to face is absent in these two (that is, madmadah and istinshaq ). 67 Fur- 
ther, the meaning in what has been related (by al-Shafi‘I) is the state of 
ritual impurity ( hadath ) 68 on the basis of the evidence in the words of 
the Prophet (God bless him and grant him peace), “These are two defini- 
tive obligations in the state of major impurity (janabah) and sunnah in 
wudu ’” 69 

He said: The required practice ( sunnah ) of major ablution is that one 
taking a bath commence with the washing of his hands and private parts 
and remove any impurity that may be on his body. He should then per- 
form his wudu’ for prayer, except for the washing of his feet. Thereafter 
he should pour water three times over his head and his entire body. He 
should then move away from this location and wash his feet. This is how 
Maymunah (God be pleased with her) described the bath of the Messen- 
ger of God (God bless him and grant him peace ). 70 He is to delay the 
washing of his feet because they are planted in the place for the gathering 
of the used water, therefore, washing them will be of no benefit, however, 
if he is standing on a raised floor/platform he may not delay their wash 
ing. He is to begin with the removal of actual impurity so that it does not 
spread due to the pouring of water. 


64 The term fit rah means nature. It has been likened to the Sunnah as sound nat 
conforms to it. 


65 Qur an 5:6. 

66 Its external as well as internal parts. 

67 For which reason they cannot be treated as definitive obligations in wu u ■ 
68 Therefore, they pertain to wudu and not ghusl. 

69 This tradition is not found in these words; it is gharib. Al-‘AynI, vo . j^^ers. 
meaning is found in other traditions recorded by al-Dar’qutnl, al-Hakim an 
Al-Zayla% vol. 1, 78. a [ lt})e 

7 °The tradition of Maymunah (God be pleased with her) has been recorde y 
sound compilations in long and short forms. Al-‘AynI, vol. 1, 321; al-Zayla i, v° • 
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A woman need not open her braids (plaits) during bathing if the 
water can reach the roots of the hair, due to the words of the Prophet 
(God bless him and grant him peace) addressed to Umm Salamah (God 
be pleased with her), It is sufficient for you if the water reaches the roots 
of your hair .” 71 She is under no obligation to wet the mane of her hair, 
and this is the sound view , 72 as against the wetting of the beard, because 
there is no hardship in letting the water enter inside the beard. 

He (al-Qudurl) said: The factors (causes) giving rise to the obligation 
of bathing are discharge with the gushing of fluid due to carnal desire 73 
on the part of a man or a woman during sleep or in a state of wakeful- 
ness. According to al-Shafi‘I (God bless him) the emergence of seminal 
fluid, in whatever way this happens, leads to the obligation of bathing, 
due to the saying of the Prophet (God bless him and grant him peace), 
“Water is from water ,” 74 that is, bathing is due to the discharge of semen. 
Our evidence is that purification is invoked by major impurity, and major 
impurity {janabah ) is the ejaculation of semen through carnal desire. It 
is said that a man acquires major impurity when such a man has satis- 
fied his carnal appetite with a woman. The tradition 75 is interpreted to 
mean ejaculation by way of carnal desire. Thereafter, what is given con- 
sideration, according to Abu Hanifah and Muhammad (God bless them), 
is the separation of semen from its location due to carnal desire, while 
Abu Yusuf (God bless him) considers, in addition, its emergence too by 
considering emergence through separation (from the organ ), 76 because 
bathing is linked to both factors. According to them, as it has become 
obligatory from one aspect (separation and not gushing forth) precau- 
tion lies in making it obligatory. 


7I It is recorded by all the sound compilations, except al-Bukhari. It is, however, a 
khabar wahid. Al-‘Ayni, vol. 1, 323; al-Zayla‘I, vol. 1, 80. 

72 He mentions this to counter the report from Abu Hanifah (God bless him) trans- 
mitted by al-Hasan (God bless him) about the obligation of wetting and squeezing the 
hair three times. Al-‘Aym, vol. 1, 323. 

73 Al- Ayni points to an objection that may be raised about desire in a state of sleep. 
How then has the Author stipulated this as a condition he asks. He maintains that anal- 
ogy dictates that this should not be a condition, however, the jurists have stipulated it 
°n the basis of istihsan. Al-‘Aym, vol. 1, 325. . 

74 It is recorded’ by Muslim and Abu Dawud. Al-‘AynI, vol. 1, 326; al-Zayla 1, vol. 1, 
80-81. 


75 That is, “Water is from water.” _ . 

7 The emergence of semen with carnal desire in addition to ejacu ation. 
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And the meeting of the private parts without discharge, due to the 
words of the Prophet (God bless him and grant him peace), “When the 
private parts meet and the penis (glans) disappears, bathing becomes 
obligatory irrespective of discharge ,” 77 and also because it (intercourse) 
is the cause of discharge and his organ has disappeared from vision. Fur- 
ther, discharge is sometimes not found due to the lack of seminal fluid 
thus, penetration is taken as its substitute. Likewise, the insertion of the 
organ into the rectum due to the completion of the cause, In this case, it j s 
made obligatory for the passive party due to precaution, as distinguished 
from the case of a beast and what cannot be treated as a sexual opening, 
because causation is not complete. 

He said: And in the case of menstruation, due to the words of the 
Exalted, “Till they are clean ," 711 and likewise due to postnatal bleeding, 
on the basis o fijtna (consensus). 

He said: The Prophet (God bless him and grant him peace) pre- 
scribed 77 the practice of bathing for jumu'ah , the two ‘id celebrations, 
the day of ‘Arafah and the ritual state of ihram. He specifically mentioned 
required practice, although it is said that these four are merely recom- 
mended ( mustahabb ). Muhammad (God bless him) called bathing on the 
day of jumu'ah a hasati (good) act in his Kitab al-Asl. Malik (God bless 
him) said that it is obligatory due to the words of the Prophet (God bless 
him and grant him peace), “He who comes for jumu'ah must bathe .” 80 
Our evidence is the saying of the Prophet (God bless him and grant 
him peace), “If a person performs wudu’ (minor ablution) on the day 
of jumu'ah then it is well and good, but if he bathes it is better.” 8 ' On the 
basis of this tradition we interpret the one adduced by Malik as conveying 


77 It is recorded by 'Abd Allah ibn Wahb in his Musnad. The tradition is da'tf Al- Ayni, 
vol. 1, 334; al-ZaylaT, vol. 1, 84. 

78 Qur’an 2:222 

79 Thcre are sound traditions in the Saliih compilations about bathing for these occa 
sions. 

8o The tradition has been recorded by al-Bukhari, Muslim, al-Tirmidhl and ! 
Majah, It is considered a sound tradition. Al-Ayni, vol. t, 339; al-ZaylaT vol. t, 86. 

8l This is a sound tradition related from seven Companions (God be please Wl 
them). It is recorded by Abu Dawud, al-Tirmidhl and aJ-Nasa’i in different versio 
Al-Aynl, vol. 1, 340; al-Zayla‘i, vol. 1, 88. 
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Private parts; ejaculation-* ’ i d ° Se C:l5es ^ or wb ' cb '> ' s f ar 4 are - 'he meeting of the 
7 ' ch it is a sunnah , rP - c 'T drcani; me nstruation and postnatal bleeding. Those for 
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hree Companions (Cr Tk , Sorne rnanuscr *P's of al-Hidayah. It has been related from 
V lhe «- Al-Avni v 1 e P eased w ' tb 'h e m). It is recorded by Ahmad, Abu Dawud 
r 11 is »ot esiabli'h l 11 347 : al - Za y la 'h vol. 93. 

Cor ded by Abd a j ^ ^ ro ( n A ishah (God be pleased with her). The three types are 
ZZaq ,n hls compilation. Al-Ayni, vol. 1, 351. 


Chapter 3 


Water With Which Minor Ablution ( Wudu ) is 
Permitted and That With Which it is not 


Purification from ritual impurities' is permitted with rain water 4 (water 
from the sky),' lakes/ravines, springs, wells and rivers due to the words 
of the Exalted, “And We send down pure water from the sky ” 4 and also 
due to the words of the Prophet (God bless him and grant him peace), 
“Water is pure and is not rendered impure by anything , 5 except a thing 
that alters its colour, taste or smell ” 6 In addition there are the words of 
the Prophet(God bless him and grant him peace) with respect to a river, 
"Its water is pure and the dead things in it are permissible .” 7 The term 
water in its unqualified (absolute) sense includes these waters. 


'Ahdath (p. o fhadath) as distinguished from najdsah or real impurity. 

2 See al-Kasani, Bada’V al-Sana’i \ vol. i, 65, for the permissibility of wudu with snow. 

3 The words “water from the sky” are used to highlight the words used in the Qur'an, 
as such water has been called pure. 

4 Quran 25:48 

5 Water is classified into three types: running water, stationary water and water ot 
wells. According to the jurists, the tradition about the alteration of its “colour, taste and 
smell” applies to running water. It should also apply to a very large pond of water as 
well. 

6 The tradition is not established with these words, however, a very similar tradition 
has been recorded by Ibn Majah as well as others. Al-‘Ayni, vol. 1, 353; al-Zayla i, vol. i, 
94- 

7 This tradition has been related from eight Companions (God be pleased with 
them )- It is recorded by al-Tirmidhl, al-Nasal, Ibn Majah and others. AKAyni, vol. 1, 
355; al-Zayla‘1, vol. 1, 95. 
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He said: It is not permitted with what is squeezed out of a tree or 
fruit, for it is not absolute water. The command in the absence of abso- 
lute water is transferred to tayammum (substitute ablution with clean 
earth ). 8 * The duty with respect to the four limbs is that of ritual obedi- 
ence, therefore it cannot be extended to what is not explicitly mentioned 
in the text.* As for water that trickles from vines, it is permitted to per- 
form wudu' with it because it is water that emerges without treatment. 
It is mentioned by Abu Yusuf in his Jawami ‘ and in the Book 10 there is a 
hint about it where squeezing is stipulated. 

He said: It is not permitted with water whose characteristics” are 
overshadowed by something else and that moves it out of its natural 
state, like beverages, vinegar, legume soup, broth, rosewater and tinc- 
ture. The reason is that these cannot be called absolute water. The mean- 
ing of legume soup and others is water that has been altered by cooking. 
If it is altered without cooking, wudu is permitted with it. 

He said: Purification is permitted with water in which something 
pure has been mixed and has altered one of its properties, like flood 
water, and water in which milk, saffron, soap or (saltwort) has been 
mixed. The Shaykh, the Imam, said: In al-Mukhtasar (by al-Qudurl) he 
has deemed tincture similar to broth, while it is reported from Abu Yusuf 
(God bless him) that it is similar to saffron water, and this is correct. This 
is what al-Natifi and Imam al-Sarakhsi have preferred. Al-Shafi‘T (God 
bless him) said that it is not permitted to perform wudu with saffron 
water and what resembles it, that is, things that are not in the category of 


8 The word “washing {ghasl)" in the verse of ablution is understood to mean washing 
with water. Further, in the verse of tayammum, the words used are "when you do not 

find water.” Accordingly, purification is to be undertaken with water and not other liq- 

uids like vinegar, juice and milk. Water is considered to be of two types: absolute water 
and qualified water. Absolute water is one that comes to mind when the term “water 

is mentioned, like the water of rivers, springs, wells and water of the sky. Qualified or 
restricted water is one that does not come to mind when the term "water” is men- 

tioned. When absolute water is not found, the command for purification is transferred 
to tayammum. 

J lt may be said that even when water is not absolute water, it may still have the 
property of removing actual impurities, therefore, it should be linked with absolute 
water and used for purification. The response to this claim is that purification for the 

tour limbs is a matter of ritual obedience and cannot be rationalised, therefore, the 
purifying medium will be confined to that mentioned in the texts — absolute water, 

Mukhtasar al-Quduri. 

Colour, taste and smell, as mentioned in the tradition above. 
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soil, because it is restricted water (not absolute ). 11 * * * Notice that it is called 
saffron water as distinguished from constituents of the soil, because water 
is usually not free of such constituents. Our argument is that the term 
water is still valid in the absolute sense. Do you not see that a new name 
has not been separately assigned to it, and attributing it to saffron is like 
attributing it to a well or spring. The reason is that mixing in small quan- 
tities is not taken into account due to the impossibility of avoiding it as 
in the case of the constituents of the soil. Thus, the predominant element 
is given consideration. The predominance is due to the constituents and 
not colour, which is correct. 

If it is altered by cooking after something is mixed with it then ablu- 
tion is not permitted with it, as it no longer conforms to “water descend- 
ing from the sky” for the fire has altered it, unless something is cooked 
in it that is intended to enhance its purity, like saltwort and other things. 
The deceased is usually bathed with water in which sidr has been boiled. 
This is what the sunnah has laid down ,' 3 unless the thing comes to dom- 
inate the water and it becomes like a mush (of barley) to which the term 
water no longer applies. 

Wudu ’ is not permitted with any type of water in which an impurity 
has fallen, whether this impurity is less or more .’ 4 Malik (God bless him) 
said that it is permitted as long as one of the properties of water has not 
been altered, and this is on the basis of what we have narrated. Al-Shafi‘I 
(God bless him) said that it is permitted as long as the quantity of water 
is up to two qullahs due to the words of the Prophet (God bless him and 
grant him peace), “When the quantity of water reaches two qullahs it does 
not bear the impurity .” 15 We rely upon the tradition about the person 
waking up from sleep 16 as well as the words of the Prophet (God bless 
him and grant him peace), “No one should ever urinate in water that is 
stationary nor wash major impurity (janabah) in it ,”’ 7 without making 

1 Thus, according to Imam al-Shafi l i (God bless him) such water is not absolute 
water, According to the Hanafis it is. 

To this al-‘AynI says: God knows best. 

Less or more. This is directed against Imam Malik’s view that if it is more and 
a tens the properties of water, wudu' is not permitted with it. 

This is a sound tradition recorded by Abu Dawud, al-Tirmidhl, al-Nasa’i and Ibn 
MS i ah ' voL b 370 ; al-Zayla‘I, vol. 1, 104. 

( is the tradition about washing of the hands. AJ-Zayla'I, vol. 1, 2. 

it is recorded by Abu Dawud with these words and by Ibn Majah from Abu 
urayrah (God be pleased with him). Al-‘Ayni, vol. 1, 371; al-Zayla'i, vol. 1, 112. 
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a distinction (about the properties of water). The tradition that Malik 
(God bless him) has narrated was laid down in the case of bt'r buda‘ah* 
but its water used to flow into orchards. The tradition narrated by al- 
Shafi'i (God bless him) has been deemed da'if by Abu Dawud 19 and (we 
interpret it to mean) that the water is weakened through the burden of 

impurity. 

When an impurity falls into running water, it is permitted to per- 
form wudn’with it if the effect of the impurity is not noticeable, because 
it does not remain due to the flow of water. The effect is noticeable in 
smell, taste or colour. Running water is one that is not used repeatedly 10 
or it is said: water that can carry away a straw. 

When impurity falls in the water at one edge of a large pond in which 
movement of water at one end does not cause a corresponding move- 
ment at the other, it is permitted to perform wudu’ at the other edge, 
because it is evident that the impurity has not reached the other end. The 
reason is that the effect of movement (of water) is swifter in reaching than 
the effect of the impurity. Thereafter, it is reported from Abu Hanlfah 
(God bless him) that the movement to be considered is that caused by 
bathing, which is also the opinion of Abu Yusuf (God bless him). It is 
also reported from him (Abu Hanlfah) that the movement caused is with 
the hand. From Muhammad (God bless him) it is reported that the move- 
ment considered is caused by performing ablution ( wudu’). The basis for 
the first view is that the need for bathing in ponds is more acute than 
that for performing ablution. Some jurists have estimated such a pond 
through its expanse that should be ten dhird' used for kirbas (cotton fab- 
ric) (seven musht or fourteen fingers, .65 metres) by ten dhird 1 to create 
ease for the people and the fatwa upholds this. The depth considered for 
this is that it should be so much that the soil at the bottom is not revealed 
when water is scooped up with two hands, and this is the correct view. 
The statement in the Book that ablution is permitted at the other edge is 
to indicate that the edge where the filth has fallen has become impure. It is 
reported from Abu Yusuf (God bless him) that this edge does not become 


113. 


l8 The tradition is: Water is pure and nothing can render it impure. Al-Zayla i, vol. 


"'It appears that this is not the well known Abu Dawud. Al-‘Ayni, vol. i, 37 8 - 
“"That is, if he scoops up water once, it will not be the same water when he does so 
next. 


impure either, except by the appearance of the effect of the impurity, as 
in the case of running water. 

He said: The death in water of a thing that does not have blood flow- 
ing through its body does not render the water impure, as in the case of 
a mosquito, fly, wasp, scorpion or the like. According to al-Shafi’I (God 
bless him) it does not pollute it. The reason is that when the prohibition is 
not due to reverence for the thing, 21 it becomes a sign of impurity as dis- 
tinguished from larva in a honey-comb or fruit worms, because necessity 
intervenes here. We rely on the words of the Prophet (God bless him and 
grant him peace), "This is what is lawful for eating, drinking and for per- 
forming ablution.” 22 The reason is that the thing rendering water impure 
is the mixing of flowing blood with its constituents at the time of death; 
even the slaughtered animal becomes lawful due to the absence of blood 
in it, and these things have no blood in them. Further, the prohibition of 
a thing does not necessarily give rise to impurity, as in the case of mud. 

The death in water of a thing that lives in it does not pollute it, like 
a fish, frog or crab/lobster. Al-Shafi‘i (God bless him) said that it does 
pollute it, except for fish, on the basis of the preceding discussion. Our 
evidence is that it died in its place of abode, thus it should not be assigned 
the rule of impuri ty like the egg turning into blood for there is no blood 
in such things; warm-blooded things do not reside in water, and in reality, 
it is blood that is impure. It is said that when these things die out of water 
(and then fall into water), then things other than fish, pollute it due to the 
absence of the place of abode. It is also said that they do not pollute it due 
to the absence of blood, and this is the correct view. A frog living in water 
or on land has the same rule. It is said that a land frog does pollute due 
to the presence of blood and absence of the place of abode. A thing that 
lives in water is one that is born there and its habitation is in the water. A 
creature that lives in water, but is not born in it, does pollute the water. 2 - 1 


JAs in the case of man. 

b a j T ^. S J rac '' t ‘ on ' s related by Salman al-farisi (God be pleased with him). It is reported 
IT) ■ ar 9 u tni. This tradition has been deemed da'if by the scholars, however, al-’Ayni 
'A„ I ? lain , s a tradition from Maymdnah (God be pleased with her) supports it. Al- 
Ay «pV 0 ’ 3 ® 9 ; al-ZayJa‘1, v ol , ,, 114-15, 
ror the reason given above. 
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He said - Previously used water does not purify ritual impurities^ 
Malik and al-SMfW (God bless them both) disagree. They maintain t ha , 
n ur is something that purifies another thing time and again as in m 
(cutting again and again). Zufar (God bless him) said, and .t is also one 
opinion from al-Shafi'i (God bless him) that if the water has been used 
previously for minor ablution (wudu’) then it is tuhur , but if it is used for 
the removal of actual impurity, then it is tahtr (one that purifies once) 
and not tuhur (one that purifies again and again). The reason is that the 
limbs (of ablution) are clean in actual fact and taking this into account 
the water used should be tahir, but the limbs are impure in the legal sense 
and taking this into account the water used should be impure. We, there- 
fore, upheld the absence of tuhuriyyah and the subsistence of taharah in 
practice taking both comparisons into account. Muhammad (God bless 
him) said, and it is also narrated from Abu Hanlfah (God bless him) that 
it is tahir and not tuhur. The reason is that the meeting of a pure thing 
with a pure thing does not give rise to impurity, however, (through such 
meeting) an act of attaining nearness to God has been performed with it 
and this alters its attributes as in the case of wealth of sadacjah (zakdt). 
Abu Hanlfah and Abu Yusuf (God bless them both) said that such water 
is impure due to the words of the Prophet (God bless him and grant him 
peace), “None of you should urinate in stationary water .” 25 Further, it is 
water with which legal impurity has been removed and it is to be treated 
(legally) as water with which actual impurity has been removed. There- 
after, in a narration of al-Hasan from Abu Hanlfah (God bless him) it 
is impure bearing an enhanced impurity when judged on the basis of 
water used for removing actual (physical) impurity. In a narration by 
Abu Yusuf from him (Abu Hanlfah) (God bless them both) he main 
tained that it is impure, bearing light impurity, as there is a disagreement 
about it. 

He said: Previously used water is water with which ritual impurity 
(hadath) has been removed or that has been used on the body by way o 
attaining nearness to God. He (the Author) (God be pleased with ' n 
said: This is so according to Abu Yusuf (God bless him) and it is ’ ^ 
that it is Abu Hanlfah’s view as well (God bless him). Muhamma 

u Ahdath. Used water may remove actual impurities, yet it is impure for ritua) p 
cation. j 

"It is recorded by Abu Dawud and tbn Majah from Abu Hurayrah (God b<- P 
with him), Al-Zayla'I, vol. 1, 112. 
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bless him) said. It does not become used except by the undertaking of" 
the act of nearness to God, because it becomes used by the transference 
of the impurity of sins to it and such sins are removed through an act of 
nearness to God. Abu Yusut (God bless him) says that the discharge of a 
definitive obligation is effective here as well. Thus, the pollution occurs 
due to both factors. When does the water actually become used? The cor- 
rect view is that as soon as it separates from the body it becomes used 
The reason is that the suspension of the rule of being used prior to sepa- 
ration is due to necessity and there is no such necessity once it separates . 26 
If a person with major ablution immerses himself into the well in search 
of the bucket then according to Abu Yusuf (God bless him) this person 
retains his state of impurity due to the absence of “pouring ,”- 7 which is a 
condition in his view for discharging the obligation, and the water retains 
its state (of purity) as well due to the absence of both factors. According to 
Muhammad (God bless him) both are pure: the person due to the non- 
stipulation of pouring and the water due to the absence of the resolve 
( niyyah ) of attaining nearness to God. According to Abu Hanlfah (God 
bless him) both are impure: the water due to the discharge of the obliga- 
tion in part upon the first contact (of the water with the body) and the 
person due to the continuing impurity of the remaining limbs. It is also 
said that in his view the person retains impurity due to the impurity of 
the used water. It is further reported from him that the person is pure, 
because the water is not assigned the rule of being used prior to separa 
tion (from the body). This is the most compatible narration from him 
(the Imam). iS 

He said: Each (part of the) fresh skin that is subjected to tanning 
becomes pure and it is permitted to pray in it (by wearing it) and to per- 
orm wudu with it (when used as a bucket or scoop), except for pigskin 
and the skin of a human, due to the words of the Prophet (God bless him 


s egme°^ ICa Water s b° u *d become impure as it moves along the limb, a small 

purificir Ul 3 tUT,e ’ CVen ^ e ^ ore se P ar ating from the body. As such a rule would make 
impure 0°° lmposs, ^ e ’ following the Hanafi rules, necessity requires that it be deemed 
an d Shafi'Tr V SCparates ^ rom ( h e body. This logical problem is not faced if the Maliki 
anse as to wT ? j ^ ovvec * as ^ ar as ablution is concerned, however, the question will 
0r smell? It ien r° CS Water become impure, if ever. Till a change in its colour, taste 

-’p or bathin^ 3 S ° to T ues iton: Is hadath impurity in reality? 

l8r> S* 

with the nrpl?! ® m ^ ms m l e of creating ease for the Muslims (al-'Ayni). Compare it 
Us sente nce, impurity of the water used.” 
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and grant him peace), “Any skin that is tanned becomes pure” * 2 ® This tra- 
dition, due to its generality, acts as a proof against Malik (God bless him) 
in the case of the skin of a carcass ( maytah ). 30 It is not to be opposed 
by the prohibition laid down about benefiting from carrion, in the case 
of its skin. That evidence is in the words of the Prophet (God bless him 
and grant him peace), “Do not benefit from the ihab of a carcass.” 3 ' The 
reason is that ihab is the name of all skins that are not tanned. The tra- 
dition also works as proof against al-ShafiT (God bless him) in the case 
of a dog; the dog is not impure in itself. Do you not see that it is used 
for guarding and for hunting, as against a pig, which is impure in itself 
(in its essence) because the pronoun in the words of the Exalted, “It is 
filth,” 31 refers to it due to proximity (of reference). The prohibition of 
benefiting from the parts of a human being is due to his high status (out 
of reverence). Thus, these two skins are excluded from (the implication 
of) what we have narrated. Further, what prevents decay and decompo- 
sition is tanning even when the skins are dried in the sun or treated with 
soil, because the objective has been achieved by it and it is not compre- 
hensible to impose further conditions. Thereafter, the animal whose skin 
is purified through tanning becomes pure through slaughter as that per- 
forms the function of tanning in the removal of wet (moist) impurities. 
Likewise, its meat becomes pure, and this is the sound view, even though 
it is not edible. 33 

He said: The hair of a carcass ( maytah ) and its bones are pure. Al- 
Shafi ‘1 (God bless him) said that these are impure as they are the con- 
stituent parts of the maytah. We maintain that there is no life in them 


19 The tradition has been related from Ibn ‘Umar and Ibn ‘Abbas (God be pleased 
with them), by al-Nasa’I, al-Tirmidhi, Ibn Majah as well as al-Dar’qutnl. The tradition 
from Ibn ‘Umar (God be pleased with both) has been termed hasan sahlh. Al-Zaylal, 
vol. 1, n6. 

30 He maintains that it is not permitted to pray on it nor to benefit from it even when 
it is tanned, with the exception of cold-blooded things. 

3 'It is recorded by the compilers of the four Sunan. Al-Tirmidhi calls it hasan. Al- 
Zayla‘1, vol. i, 120. 

“Qur'an 6:145 

il Masha ikh. Some have maintained that only the skin is purified and not the meat. It 
is to counter this view that the Author has made the statement. It is not clear, however, 
what use can be made of such meat (usable in medicines perhaps). Some commentators 
of al-Hidayah maintain that the leftover of the animal is impure and this indicates the 
impurity of the meat. In other words, they uphold the view of the Masha ikh. 
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for which reason no pain is felt when they are cut. Thus, death does not 
affect them for death is the departing of life. 

The hair of a human being and his bones are pure. Al-Shafi‘1 said that 
they are impure, because it is not permitted to benefit from them nor is it 
permitted to sell them. Our argument is that not benefiting from them 
or selling them is due to the high status of man and does not indicate 
impurity. God knows best. 

3.1 On Wells 

If some impurity falls in a well its water will be drawn out, and the 
drawing out of water that is present in it is its purification, due to the 
consensus ( ijtna ) of the ancestors. The issues of wells are based upon the 
adoption of reports and not analogy. 34 

If one or two droppings of camels or goats fall in it, they do not pol- 
lute the water on the basis of istihsdn. Analogy would imply that it is 
polluted due to the falling of impurity in a small quantity of water. The 
basis for istihscm is that the mouths of wells in open country are not cov- 
ered and cattle drop their dung around them and these are cast into the 
wells by the wind. A small amount is, therefore, ignored due to necessity 
though there is no necessity in excessive quantities. Excessive quantity is 
what one looking at it considers excessive as reported from Abu Hanlfah 
(God bless him) and this is the view relied upon. There is no difference 
between moist and dry, formed or broken, faeces (of horses or mules), 
dung and droppings, because necessity covers all of them. In the case of a 
goat that excretes a dropping or two in the milk utensil, it is said that the 
droppings are cast out and the milk may be consumed due to necessity. A 
small quantity in the utensil itself, however, is not waived due to the lack 
of necessity. It is reported from Abu Hanlfah (God bless him) that it is 
the same as a well with respect to a dropping or two. 

If pigeon or sparrow droppings 35 fall in the water, it is not polluted. 
Al-Shafil (God bless him) disagrees and maintains that they become 
putrid and decompose and become like the droppings of chicken. We 
re ly on the consensus ( ijma ) of the Muslims on the accommodation of 

4 Analogy would dictate that if an impurity falls in a small quantity of water it should 
not be deemed pure, or it should not be deemed impure at all, like running water. 

3s They are not impure according to the Hanafis. 
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ite the i a ying down of the command 36 for keep- 
pigeons m mosques c «P ^ : do pot tum smelly and putrtd, 

i„c the mosques clean. 

hut are more like sludge. . , , 

• in it 3 ' the entire water is to be drawn out accord- 
11 a goat urina Yflsu f (God bless them both). Muhammad 

ing to Abu Mam a a to be drawn, unless the urine 

(G0 d bta h») sa ' d ' h ; s , *;: a i red the water ..d it moves ou, of the 
becomes P^ 01 " watcr The principle in this is that the urine of an 
category of p Y B js pure in his (Muhammad’s) view,' 8 

animal w ase ^ ^ „ He re | ies on the evidence that “the Prophet 

but is imp 1 c u jm p cace ) ordered the ‘Urniyyin to drink the 

S ofcameh as well as their milk.-' The two juris* rely on the word, 
of the Prophet (God bless him and grant him peace). Maintain cleanli- 
1 against urine, because most of the torments of the grave are due to 
• " tn which there is no detail (for the type of unne) Further ,t becomes 
putrid and decomposed, and becomes like the urine of things who* meal 
U no, consumed. The interpretation of the text he narrates ,s that the 
Prophet (God bless him and grant him peace) knew by way of revelation 
that the remedy of their ailment was in such urine. 3 ' Further, according 
to Abu Hanifah (God bless him) the urine of haled animals, and of other 
animals, is not consumed for medicinal purposes, because there is no 
certainty about there being a remedy in it, thus, turning away from the 
prohibition is not proper. According to Abu Yusuf (God bless him), it is 
permissible for medicinal use due to the (narrated) case, while according 
to Muhammad (God bless him) it is permitted for medicinal and other 
purposes due to its purity in his view. 


3f, )t is related from ‘A’ishah (God be pleased with her ) and is recorded by Abu 3VvlK ’ 
al-Tirmidhi and Ibn Majah. Al-Zayla'I, vol. t, 122. 

37 The water of the well. . . 

•' 8 lt can, therefore, be compared lo ablution with water in which some milk is P reje 
When the milk becomes predominant, the rule will change. 

,9 Even if a drop falls in the water, it becomes impure. • 

40 Agreed upon by al-Iiukhari and Muslim, and recorded by all the six soun c0 
lations. AJ-Zayla*i, vol. 1, 123. , j 

3 ‘lt is reported from three Companions (God be pleased with them) by al-F^r (| 
Al-Zayla‘i, vol, i, u8. , ^ 

Further, he knew that they would become apostates, and the issue of tntp ur ^ 
the unbelievers has no persuasive force. 
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He said: If a mouse, sparrow (female), robin, black sparrow (long 
tailed) or a large lizard die in it, then between twenty to thirty buckets of 
water is to be drawn from it depending on the small or large size of the 
bucket. This is done after the extraction of the mouse, due to the tradition 
of Anas (God be pleased with him). He said about the mouse: "If it dies 
in a well, it is to be removed at once and twenty buckets of water are to 
be drawn from the weir 33 Sparrows and birds like them are equivalent to 
a mouse in body size, therefore they take the same rule. Twenty buckets 
are to be drawn by way of obligation, while thirty (remaining ten) are to 
be drawn by way of recommendation. 

He said: If a pigeon or something similar to it (in size), like a chicken 
or a cat, dies in it, between forty or sixty buckets of water are drawn from 
it. In al-Janii' al-Saghir the number is forty or fifty, and this is preferred, 
due to what has been related from Abu Said al-Khudri (God be pleased 
with him) and he said about a chicken: “If it dies in a well, forty buckets 
of water are to be drawn from it.” 43 This statement is for elaboration of 
the obligation, while fifty are by way of recommendation. Thereafter, for 
each well, the bucket to be accepted is that by means of which water is 
drawn from the well. 35 It is also said that it is a bucket that holds one sa 
ot water. If water is drawn from it with a huge bucket used once to draw 
twenty buckets, it is permitted due to the attainment of the objective. 36 

He said: If a goat, dog or human dies in it, 47 the entire water present 
in it is to be drawn out of it. The reason is that Ibn 'Abbas and Ibn Zubayr 
(God be pleased with them) gave the decision to draw out the entire water 
when a zinji died in the well of Zam Zarn. 3 ® 

If an animal becomes bloated in it, or bursts after becoming bloated, 
the entire water is to be drawn out irrespective of the animal being large 
or small, due to the spreading of wet matter in the constituents of water. 

1 his tradition is not recorded in any of the well known compilations. It is actually 
n attar (uport) from Anas (God be pleased with him) reported by al-Tahawi (God 

hless him). Al-'Aym, vol 1,448. ' 

At le I 50rt ' s a ho attributed to al-Tahawi (God bless him) like the previous report. 

Ai-Aynl, vol. 1, 451 . 

re P orte d by al-Hasan from Abu Hanifah (God bless him), 
at is, the quantity fixed for it by the text. 

Th X ft ePt ^° r ° anc * a sw ' ne > nothing is to be done if the animal is taken out alive. 
_ u | erea f ^ r ’ ’ ssue w 'h he whether the animal drank from the water, in which case the 
esot the leftover of the animal will be taken into account. 

ccor ing to some commentators, these reports are recorded by al-Dar'qutni. 
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f» * ll? immersed in it once again to note the redaction in 
" “1 h , T h„ -ket's are then to be drawn out lor each similar segment 
,h5 T a ,! he de^ Both me, hods are reported from Abo Yusuf 
rjod blesl him I. From Muhammad (God bless him) « reported that 
u n tred to three hundred buckets are to be drawn and it appears that 
Ire based hi-w iew on what he witnessed in his land." From Abu Hanifah 
(God MM him) it is reported in ul-Wm.' ol-Snghir for such a well that 
water is to be drawn till (pure) water becomes predominant, but he did 
not quantify predominance in any way as is his practice.’ It is said that 
the view of two persons, who have expertise in matters of water, ts to be 
adopted, and this view is more compatible with/fijfi.” 

He said: If the people find a mouse or something other than that in 
the well and it is not known when it fell in it, nor has it become bloated 
or burst after bloating, they should repeat the prayers of one day and 
one night, if they performed wudu’ (minor ablution) with this water, 
and they should wash everything that came into contact with its water. 
If the thing has become bloated or burst thereafter, they should repeat 
the prayers of three days and three nights. This is the rule according 
to AbQ Hanifah (God bless him) while the two disciples said that they 
are under no obligation to repeat any prayer until they can verify when 
the animal fell in the well. The reason is that certainty is not done away 
with doubt, 51 and it becomes like the case of a person who sees impurity 
on his dress, but does not know when it was soiled. 53 According to Abu 
Hanifah (God bless him) death here has an apparent cause and that is the 


’’Baghdad. The wells of Baghdad did not hold in excess of three buckets. 

'"That is, he used to leave such things to the discretion of the persons facing < e 
problem. 

51 As it conforms with what the Qur’an prescribes in the case of valuation of ank’J 3 j s 
hunted in the state of ihram. The award is to be made by two persons possessing 

5 This is a qa id ah usuliyyah that is employed for the legal interpretation of fa cts 111 

cases of doubt 

In which case he is under no obligation to repeat any of the previous prayers. 
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animal’s tailing into the water- The rule thus turns on this, except that 
becoming bloated, decomposing in it, is an evidence of the pas L e of 
nme, therefore, it is to be limited by three « The non-existence of bloat- 
ing and decomposition is evidence of proximity with respect to time and 
we limited it with one day and one night* The reason is that what is less 
than this cannot be ascertained. As for the issue of impurity (soiling the 
dress), it is stated by (Mansur al-Razi) al-MuaUa 5 ' that this too is dis- 
puted. Accordingly, it is estimated as three for dried up impurity and one 
day for relatively fresh impurity. If it is conceded (that there Is no dis- 
agreement), then, the dress is in his sight most of the time, while the well 
is out ot his sight. Thus, the two are distinguished. 3 * 1 


3.2 Leftover (Water) and Other Fluids 

The sweat of each (living) thing is assigned the legal rule on the basis 
of its leftover (saliva infected water). 59 The reason is that they are both 
generated from its flesh, thus, one will take the rule of its companion 
fluid. 

He said: The leftover (water) of a human being 60 and that of an ani- 
mal whose meat is eaten 61 is pure, 61 because what is mixed with it is the 
saliva, and this is born from meat that is pure, thus, it is pure. In this 


M Th eprima facie cause of death will be taken into account and that is death by falling 
into water. 

■■'When he leaves such matters to the discretion of those facing the problem, why 
should the limit of three be imposed here? 

,6 As they form a single unit of time with respect to obligations. 

57 Student of Abu Yusuf. 

58 This is what is called qiyas ma' al-fdriq or analogy with a distinction, and is con- 
sidered weak or defective analogy, therefore, the rule of one cannot be applied to the 
other. 

’’Leftovers are four, according to the Hanafis: (l) Pure, like the leftover of a human 
be, ng; (2) Disapproved ( makruh ), like the leftover of a cat; (3) Impure, like the leftover 
of swine; and (4) Suspicious ( mashkuk ), like the leftover of a donkey. 

“The exception to purity is the case where the person has consumed wine (khamr). 

’The exception are those camels and cows that feed on garbage. 

2 The body of a human being is pure, however, it is not consumed due to reverence 
for the high status of man. 
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' incUld ed persons s.irh major impuri.y (jmMfi the 

response (rule) ■ ^ m 1 , n hclicvcT.' ,s 

menstruating wo . impure. The utensil that it luts licked 

The leftover (water) ol a og ’ Prophet (l toil bless 

- » * "I^rr.:: £ JSw by * b ... be washed 

I, mi and grant • h , and not the utensil, thus, 

-r |k r m Tl f ,radi ; 

leys impurity and the number of washings. H ,s a prool agatns 
a W (God bless him) with respect to the sttpulatutno seven tunes. 
Further, a thing polluted by its urine is cleaned lhr.ee,' here ore, treat- 
inn what it has left over as lesser is better. 1 he command laid down about 
washing seven limes is to be interpreted as a command issued in the early 
stages of Islam.'' 1 ’ 

The leftover of a pig is impure, because it is impure in its essence 
according to what has preceded. 

The leftover of predators'" is impure with al-Shafn (God bless him) 
disagreeing 7 ' with the exception of swine and dogs, because their meat is 
impure, and it is from this that their saliva is emitted, being the effective 
factor in this category. 

The leftover of a cal is pure though disapproved (makruli), Accord- 
ing to Abu Yusuf (God bless him) it is not even disapproved/ 2 because 


''The impurity ul jnnabnh is legal and not real Legal impurity, according to 
Muhammad (God blew him j. docs not make the water impure, unless an ael of attain- 
ing nearness 10 God is intended, 

“ A tradition indicates that the leftover of a menstruating woman is pure. 

'"The unbeliever is a human being. 

h i» related from Abu Hurayrah (God be pleased with him ) and is recorded by 
al-Dar qujni. Al-Zayla'i, vol, t, 130; al-'Ayni, vol. t, 470, 

It is recorded by all the sound compilations. Al-Zayla'i, vol, 1, 132; al-'Ayni, vol. I. 
4/4- ' 

The ^ bleSS him,) evcn ,hi * needs to he washed seven limes, 

he sam applies to the Wood of a dog, j„ his view. 

f ha . s „ stands abrogated by later traditions, 

Likl a lion or twer, 

7*Bccu • . ° 

and tanning. Cr °* ' n an ' ni< d w hosc skin becomes pure through slaughter 

"This is also al-ShafiT s view. 
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the Prophet (God bless him and grant him peace) used to lower the uten- 
sil to a cat, then drink from it, and perform wudu with it. 71 The other 
two jurists (the Imam and his disciple) rely on the saying of the Prophet 
(God bless him and grant him peace), “The cat is a predator/ 74 asserting 
dial l he purpose of these words is the elaboration of the legal rule and not 
the nature of the cal and its form, except that the impurity was annulled 
due to the underlying cause of circumambulation 75 leaving behind disap- 
proval, The tradition he has narrated is interpreted to apply to the period 
prior to the prohibition. Thereafter, it is said that its disapproval is due 
to the prohibition of its meat,'"' and it is said that it is due to the lack 
of its abstaining from impure things. 77 This argument points to miti- 
gated disapproval (tanzih) 7 * whereas the first comes closer to prohibition 
(enhanced disapproval). If it eats a mouse and then immediately drinks 
water, the water becomes impure, unless it waits for some time, washing 
its mouth with its saliva. The exception 79 is available through the views 
of Abu Hanifah and Abu Yusuf (God bless them). The consideration of 
pouring will be waived on the basis of necessity/ 0 

The leftover of a stray chicken is makriih (disapproved) as it rum- 
mages through filth/' If it is confined so that the beak does not reach 
what is below its feet, it is not considered disapproved as it is restrained 
from rummaging (through garbage)/ 1 

Likewise the leftover of scavenger birds’ 13 for they consume dead 
things and thus resemble the stray chicken. It is related from Abu Yusuf 

'It is related from ‘A'ishah (God be pleased with her) and is recorded by al- 
Dar'qutni, Al-Zayla'i, vol. 1, 133; al-'Ayni, vol. 1, 482. 

,4 It is recorded by al-Hakim in al-Mustadrak, and he called it su/ii/i. Al-Zayla'i, vol 1, 
LIT, al-'Ayni, vol. i. 483. 

'Mt is recorded by the compilers of the four Sunan. Al-Tirmidhi calls it husun sahih. 
Al-Zayla'i, vol. 1, 136; al-‘Ayni, vol. 1, 484. 

r 'Al-Tahawi’s view. 

" A|-Karkhi’s view, 

l» is said that this is the correct view, because it comes closer to the transmitted 
reports. 

7 ^1 he exception of waiting for some time. 

Pouring of water over the impure area as compared to licking. 

Thrown out by the people. 

A question that should be raised with respect to chicken, at another location, is 
whether the chicken feed prepared from blood and other ingredients and fed to chicken 
makes them makruh for consumption. 

J That is, their leftover is disapproved like that of stray chicken feeding on filth. 
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(God bless him) -^beak it^s not dilap proved . The learned schol- 
« (!lS» have° preferred this report on the basis of W^« 

' The leftover of creatures that inhabit houses Itke snakes and mtce ,s 
disapproved, because the prohibit, on of their meat leads to the tmpumy 
J leftover, unless where the ruling of tmpunly ,s dropped due to 
1 underlying cause of circumatnbulation leavutg behtnd (stmple) dts- 
approval; and the reference here is to the illofl (cause) in the case of the 


• 86 T * * 

He said - The leftover of a donkey, and a mule, is suspect. It is said 
that the suspicion is about its purity. The reason is that if such leftover 
is pure the water would have the ability to purify as long as the saliva 
does not come to dominate the water. It is also said that the suspicion is 
about the purifying capacity of the water. I he reason is that if the wor- 
shipper is (later) able to find absolute water, he is under no obligation to 
wash his head. 87 Likewise, its milk is pure, 88 even though it is not con- 
sumed, and its sweat does not prevent the permissibility of prayer 89 even 
when it flows copiously. The same is the status of its leftover, and this is 
the sound view. A statement of Muhammad (God bless him) is reported 
about its purity. 90 The basis of suspicion is the conflict of evidences {adil- 
tah ) 9 ' about its permissibility and prohibition or due to the disagreement 
of the Companions (God be pleased with them) 91 about its impurity and 


" 4 And issued a fatwa to this effect. 

S5 The same attributes can be found in a dog, that is, one that is confined to the house, 
however, the impurity in the case of a dog is clearly indicated by a text. 

“That is, it is not clear whether its leftover is disapproved or pure. 

B/ After having done mash with the leftover of a donkey. 

""This report is not based on the Zahir al-Riwayah. It is a report from Muhammad 
(God bless him). Al-'lnyah. 

“'It is said that there are three different reports from Abu Hanifah (God bless him) 
about this: pure; light impurity; and enhanced impurity. 

1 The report from Muhammad (God bless him) is that if a doth is dipped in four 
things it does not become impure, arid these are: the leftover of a donkey; water used for 

3 m 'lk ; an d the urine of animals whose milk is consumed. 

These are traditions. 


vi The opinion of a Companion (God be pleased with him) is like a precedent for the 
ana i sc ool. The tiadition about them, however, implies that you are guided whoever 
pleased wYh I° U Nevertheless, the legal reasoning of the Companions (God be 
P «h them ) has to be taken into account to ensure consistency in the rules. 



purity. It is related from Abu Hanifah that it is impure and gave prece- 
dence to prohibition and to impurity* A mule is of the same breed as a 
donkey and is assigned the same legal category. 

If he does not find other than these two 9-1 he is to perform ablution 
(tvuifu ) with them and then perform substitute ablution (tayammum)’, 
and it is permitted to him to give precedence to any of these ablutions. 
Zufar (God bless him) says it is not permitted unless he gives precedence 
to wudu 1 , because it is water that is to be used as an obligation, thus, it 
resembles absolute water. Our argument is that one of them has the abil- 
ity to purify, therefore, combining them is beneficial, not the observance 
of a sequential order. 

The leftover of a horse is pure according to the two jurists, because 
its meat is lawful. Likewise, in his (Abu Hanifah’s) view according to 
the sound report, 95 and its disapproval (of consuming its meat) 96 is for 
acknowledging its noble traits (high status as an animal). 

If nothing is found except the mead ( nabidh ) of dates, 97 then, Abu 
Hanifah (God bless him) says that the person performs wudu’ with it 
and does not perform tayammum , due to the tradition of the night of 
jinn ; the Prophet (God bless him and grant him peace) performed wudu’ 
with it when he did not find water. 98 Abu Yusuf (God bless him) said that 
he is to perform tayammum and not use mead for wudu’. This is also one 
narration from Abu Hanifah (God bless him). Al-Shafri (God bless him) 
also held this opinion acting upon the verse of tayammum because 
it is a stronger evidence or because the tradition has been abrogated 

''From among conflicting evidences about its purity. 

■“'The leftover of a donkey or a mule. 

1,1 There are four reports from Abu Hanifah (God bless him) about the leftover of a 
horse. The sound report is that it is pure. 

95 Although the meat of a horse is lawful, it is disapproved to eat it. Disapproval is 
stipulated not due to its meat, but out of respect for this noble animal, for it is the 
instrument of jihad. 

^The mead of dates has been discussed within the topic of leftovers, because it has 
a legal similarity with the leftover of donkeys and mules. The reason is that both cases 
deal with the option of tayammum and its association with wudu. 

The tradition is related from Ibn Mas'ud and Ibn ‘Abbas (God be pleased with 
mem). The tradition from Ibn Mas'fld (God be pleased with him) is recorded by Abu 
Dawud, al-Tirmidhi and Ibn Majah. AJ-ZaylaT, vol. l, 137-38; al-'Aynl. voL 1, 498. ft is 
1 e version in al-Tirmidhi that mentions the performance of wudu with it. 

The verse converts the method of purification to tayammum when absolute water 
is not found. 
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. „ , as lhe verse is Madam, while the tradition of the jmn >s Makkl.'*o 
Muhammad (God bless him) says'"' that he is to perform wuritV with it 
Then perform tayammum, because there is d.scusston about the strength 
of the tradition 101 and knowledge of the dates is uncertain, 1 * therefore, 
H is necessary to combine the two as a matter ot precaution. We argue 
that the tradition of the jinn concerns a recurring case , 1 " 4 therefore, the 
claim of abrogation is not valid. The tradition is mashhur (well known) 
and was acted upon by the Companions (God be pleased with them), and 
this tradition is of a type through which an addition over the rule in the 
Qur’an can be made .' 05 As for bathing with it, it is said that it is permitted 
according to him on the analog)' of wudu while it is said that it is not per- 
mitted because it is (an enhanced form of purification) above wudu’ The 
mead about which there is disagreement is sweet and thin (easily) flow- 
ing over the limbs like water. If this mead starts fermenting and becomes 
prohibited, it is not to be used for wudu even if its state has been altered 
by fire (heating). As long as it is sweet and thin it remains within the 
domain of disagreement, even if it has begun to ferment. According to 
Abu Hanifah (God bless him) it is permitted to perform wudu' with it, 
because it is lawful to drink it in his view. According to Muhammad (God 
bless him) it is not permitted to perform wudu with it due to the pro- 
hibition of drinking it in his view. It is also not permitted to perform 
wudu with other kinds of mead giving operation to the process of qiyas 
(analogy ). 106 


'“Thus, the verse was revealed later and this strengthens the claim of abrogation. 

,0, It is also reported from Abu Hanifah (God bless him), , . 

10I The reason is that some versions indicate that Ibn Mas'ud (God be pleased wn 
him) witnessed the night of the jinn with the Prophet (God bless him and grant t 
peace), while other traditions do not. 

""It is for this reason that the jurists disagreed about the claim of abrogation. ^ 
‘ U4 According to some reports it occurred six times out of which two were wi ne 
by Ibn Mas'ud (God be pleased with him). » rffl 

"’’The tradition would imply: “If you do not find water or the mead of dates, P er 
tayammum." < 

It is reported from al-Awza'T that all meads can be used on the analogy 0 1 e 
of dates. 


Chapter 4 


Tayammum (Substitute Ablution with Clean 
Earth) 


One who does not find water , 1 when he is on a journey or outside the 
city/ when between him and the city 3 is (a distance of) approximately 
one mile or more, he may perform tayammum with dean earth, due to 
the words of the Exalted, And you find no water, then take for yourselves 
clean earth, and perform tayammum with it ” 4 and also due to the words 
of the Prophet (God bless him and grant him peace), “The earth is a puri- 
fier tor the Muslim even if this continues for ten years, as long as water is 
not found.”'’ A mile is the preferred distance, because there is hardship 6 

'That is, in a quantity that is sufficient for ablution. It is assumed that the person 
will be carrying drinking water with him on a journey, 

"A person can be outside the city even when he is not on a journey. This is stated to 
counter the claim of some that only a person on a journey can avail of this facility. There 
is also an indication in this that tayammum is not permitted to a person who is inside the 
city and does not have water at hand, and this is rare. Some jurists maintain that if the 
worshipper is facing a real inability of finding water he may perform tayammum. When 
a late occurrence falls within the meaning of a text it has to be given consideration. 

'In some manuscripts of al-Hidayah, the word “water" is used in place of “city." 

4 Qur an 4:43 

It is recorded by the compilers of the four Sanaa and others. Al-Tirmidhi calls it 
hasan sahih. 

If hardship is the basis for this rule, the rule may need re-examination today 
1,1 ^' e light of the improved means of communication. There are other reasons too. 
Muhammad (God bless him), it is reported, considers the preferred distance to be two 
miles. Abu Yusuf (God bless him ) maintains that the deciding factor is the departure of 
die caravan, while he is in search of water. If this is likely, he is to perform tayammum. 
^ u far (God bless him) maintains that if the water is at a distance that will cause the 
worshipper to lose the prayer in its timing tayammum is allowed. 


43 
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• nterine the city (in search ot water) and water is not 
for the person in en & factor , however, is the distance and not 

theapprehensioi 1 of missing (the prayer) as the negligence (of delay lng 

the Ifhefirids water but is ill, and fears that his illness will be aggravated 
if h uses water, be may perform tayammum, due to the verse we have 
recited • and also because the harm resulting from the aggravate of the 
1 „ ss is more than the price of water. Thts makes Myu mmum lawful and 
that has greater priority (illness). There is no dtfterence whether .llness 
is aggravated by movement or by the use of water. Al-Shah i (God bless 
him) took into consideration the apprehension of losing life or limb, but 
this is rejected due to the apparent meaning of the text (verse). 

Where a person who has acquired major impurity fears that if he 
takes a bath the cold will kill him or make him ill, he may perform 
tayammum with dean earth. This is the case when he is outside the city, 
as we have elaborated. Abu Hanifah (God bless him) applies the rule even 
if the person is inside the city, but the two disciples disagree. They main- 
tain that the occurrence of this state is rare within the city, therefore, it is 
not legally acknowledged. 9 He holds that as the disability is established in 
reality, therefore, it must be acknowledged. 

Tayammum consists of two strokes. 10 The person rubs his face with 
one of them, and his arms with the other up to the elbows," due to the 
words of the Prophet (God bless him and grant him peace ), “ Tayammum 
consists of two strokes: one stroke for the face, and the other stroke for 
the arms." 11 He is to shake off the dust from his hands to the extent that 
the dust falls off and he is not soiled. In the Zahir al-Riwayah it is held 
that the limbs are to be rubbed completely^ so that it acts as a substitute 

' If he is at a distance that is less than a mile, he has to go to the city for water. 

8 That is, the remaining part of the verse recited. 

The law is based on what usually happens, and not on rare occurrences. 

Some jurists draw the fine distinction that if a person strikes his hands on the earth 

and acquires hadath after this, before he has rubbed his face and arms, the tayammum 
is not valid. 

‘‘The words “up to the elbows” are to counter the claim of al-Zuhri and others that 
i ? u 8 'If t0 t ^ 1e arrn P' ts ’ a nd also the report of al-Hasan from Abu Hanifah (G 

bless him) that it is up to the wrists. 

recorded h^Tu^i 0111 ^ mar ’ ^if and ’A’ishah (God be pleased with them)- h‘ s 
“S • *" ““ ■‘-“'■W* Al-Zayla-i. vol. ' 

“* ,om ' P"'i tht tayammum is not valid 
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for vfudu (minor ablution). M It is for this reason that the jurists say that 
he is to perform takhlll of the fingers and lake off his ring so that rubbing 
is complete. 1 ’ 

There is no distinction tor this between minor and major impurity,"' 
and likew ise menstruation and postnatal bleeding, due to the report that 
“a group of people came to the Messenger of God (God bless him and 
grant him peace) and said, ‘We are a people who reside in the desert 
not finding water for a month or two at a stretch. Among us are those 
with major impurity and women who menstruate and have had postna- 
tal bleeding.”' The Prophet (God bless him and grant him peace) said, 
‘For you your land is binding.’ ” lfl 

Tayammum is permitted, according to Abu Hanifah and Muhammad 
(God bless them) with anything that is from the genus “earth,”’ 9 like soil, 
sand, stones, gypsum, lime, kohl and arsenic. Abu Yusuf (God bless him) 
said that it is not permitted except with earth and sand. Al-Shafi‘T (God 
bless him) said that it is only permissible with earth in which things can 
grow, and this has also been narrated from Abu Yusuf (God bless him) 
due to the words of the Exalted, “Then take for yourselves clean earth, 
and perform tayammum with it,” 2 ° that is, soil used for sowing, which is 
the view upheld by Ibn ‘Abbas (God bless him). Abu Yusuf (God bless 
him), however, included sand as well due to the tradition that we have 
narrated. The other two jurists maintain that said is a term for the face 
of the earth and it has been termed as such as it is at a higher level (as 
compared to the sea). The word tayyib has the probable meaning of pure, 

■•Complete performance is a condition for wudu', therefore, it has to be in this act 
too. 

It is narrated from Muhammad (God bless him) that there are three strokes for 
tayammum with the third being for the takhlil of the fingers. This, however, would go 
against the text. 

There are sound traditions that support the rule of tayammum for the junub. 
and 6re 3re S ° me i ur ’ sts w h° dispute the validity of tayammum for janabah , hayd 
(r r? S,nata ' bleeding. The disagreement is based upon reports from the Companions 

? e pleased with them). The preferred view, however, is that it is permitted. 

recor d e d by Ahmad (God bless him) in his Musnad as well as by al-Bayhaqi. 
Al-ZaylaT, vol. t, 156. 

Zayla i has identified traditions to support this issue. Among them is the tradi- 
vo | n 'i eart b has been made a mosque for me and a means of purification. Al-Zayla’i, 

“Qur’an 4:43 
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„„ nilfe is compatible with its use for purifica- 
and interpreting it to mu P ^ of consensus (ijnw). 

tion, or it is the nuaning ^ there be dusl on the ear th, accord- 

him) " due t0 lhc unqualifi ! d T nin8 

ing to Abu Ham ik ie tayammum is permitted with dust 

l,f ,he — *• - Ab0 *■*“ ■* 
(God *. them), because .ha, .00 is «"e eanh. 

Niyynh (resolve) is an obligation for uymmuw A fa (C,od bless 

" 2 d that It is not obligatory, because ,t ,s a substitute for wudff 

and should no, negate its attributes. Our argument ,s that it arises” b om 
Intention and. therefore, it cannot be realised without It or ,, has been 
deemed a purifying act for a specific case." while water ,s pur, lying m 

itself, as has preceded. 

Again if purification is intended or the permissibility of prayer is 
sought, the spiritual reward is assigned . 13 It is not stipulated that resolve 
for t ayammum be specifically for minor or major impurity, and that is 
the sound view ot the school . -1 


If a Christian performs tayammum intending to convert to Islam, 
and thereafter he converts to Islam, he is not considered to have per- 
formed tayammum 16 according to Abu Hanlfah and Muhammad (God 
bless them). Abu YQsuf (God bless him) said that he has performed 
tayammum. The reason is that he has intended the desired nearness 
to God, 1 - as against tayammum performed for entering a mosque and 
touching the mushaf (Qur’an), for these are not objects of attaining near- 
ness to God. 1 " The two jurists argue that earth has not been deemed a 
purifying substance except in the case of a resolve to attain the desired 


; 'And also according to Muhammad (God bless him) in one narration from him. 

“Literally 

“Thai is, the prayer itself, 

“In the Hanafi view. According to al-ShatVi (God bless him), it is necessary to intend 
the permissibility of prayer. Some jurists maintain that the intention of purification is 
not proper a* layatmnum does not eliminate hadath in reality. 

“This siatemenl is made to counter the view of Abu Bakr al-Uazi, who used to main- 
tain that a specific intention of tayammum for jtmabah or hadath is required. 

Tayammum requires intention and an intenlion on the part of the unbeliever to 
undertake an act of purification is not valid, 

^Conversion to Islam is the greatest act of attaining nearness to God. 
ese cases, he cannot be said to have performed tayammum. 
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nearness to God, and it is not valid in cases other than purification 
Islam on the other hand, is nearness that is valid without purification as 
against the prostration of recitation, because this is an act of nearness that 
j s no t valid without purification. 

If he performs wudii' not intending conversion to Islam through 
it, and he then converts to Islam, he is considered to have performed 
wudii’.'" This is disputed by al-Shafi'i (God bless him) due to his stipula- 
tion of a prior resolve ( niyyah 

If a Muslim performs tayammum and then turns apostate and then 
converts to Islam again, he will be considered to have performed (main- 
tained) his tayammum. Zufar (God bless him) said that his tayammum 
stands annulled, because unbelief negates it, therefore initial invalidity 
and continuance of validity are the same as in the case of prohibition for 
purposes of marriage ( in certain cases ). 32 Our argument is that the state 
after tayammum is that of purification; and the imposition of unbelief 
does not negate it, just like its imposition on the state of wudii’. Tayam- 
mum is not valid initially oil the part of an unbeliever due to the absence 
of a resolve ( niyyah ) in his case . 33 

Each factor that annuls wudii’ (minor ablution) annuls tayammum, 
because it is a substitute for it and takes its rule . 3-1 

It is also annulled on seeing water 3 ’ with the accompanying ability 
to use it.'" Ability to use is what is meant in reality by existence (finding) 
and limit 17 of purification with earth. A person who is in a state of fear 
from predators, the enemy and thirst is legally not able to use the water. 
A person asleep is conceptually able to use it, according to Abu Hanlfah 


,u I b e earth has been deemed a purifying substance for a limited purpose and il 
should be confined to it. Il should not be extended to olher forms of attaining near- 
ness to God. 

“'Because wudii' removes hadath in reality and this stays till he converts to Islam. 
“According to the Hanafi view, intention is not a condition. 

J For example, a woman and her stepson enter the prohibited category for marriage 
when the woman marries the young man’s father. This prohibition remains even after 
her divorce. 

Jl This is the basis for not considering the tayammum of a Christian valid. 

3 1 he rule does not extend to niyyah itself, as was claimed by Zufar (God bless him). 
Tlie reasoning has preceded. 

What actually annuls it is prior hadath , however, it is associated with sighting water. 
•“If he does not have the ability to use it, the existence of water is the same as its 

non-existence. 

17 As it can continue for ten years according to a tradition mentioned earlier. 



,\\-Hidayt >h 


Hook I: PuntHc/i 


. . fa p erS on who performed tayammum passes by 
(God bless him). ' ius. . I j idat€rs |,j s myammum in his view. The mean- 
water when he .s as walcr that is sufficient lor i mju , because what ig 
ing here it a ‘l uami J . nt initially, therefore, in this case too. 

permed will. wrlh I ha. is no. pure, bca UK 

and must I* Pure in Ml as is ,Kc . „ ith 

WiU h is recommended for one not finding water, when he hopes to find 
it .“delay prayer till its last timing. If he finds water he performs wudu’, 
otherwise he performs tayammum and prays, so that the performance is 
undertaken with the most perfect of the two forms of purification, like 
the person who is eager to pray with a group waits lor the congregation. 
It is reported from Abu Hanlfah and Abu V usuf (God bless them both), 
in a narration other than the principal sources, that delay is necessary, 
because preponderant conviction (about finding water) has persuasive 
force The meaning of the narration from the principal sources is that 
inability (to find water) stands established and this (certainty) cannot be 
done away with, with respect to its rule, except by a similar certainty,* 
The worshipper may offer with his single tayammum as many oblig- 
atory and supererogatory' prayers as he likes.-*’ According to al-Shifil 
(God bless him) he is to perform tayammum (afresh) for each obligatory 
prayer, because it is essential purification/' Our argument is that he is in 
a state of purification as long as water is unavailable, thus, he can perform 
his duty as long as its condition is valid. 

A person in a state of good health may perform tayammum within 
the city when he arrives for the funeral prayer, with the wait (of the 
deceased) being somebody else ,* 1 and he is afraid that he will miss 


-’‘If land becomes impure and dries up, tayammum is not valid with ij, 0 
praung on it is valid, due to a tradition. The distinction is that the stipulation ® 
land for tayammum is established through the plain meaning of the text ( > uua ^ 
nais i, and a khabar wahid cannot restrict such meaning. The stipulation o! ^ 

for prayer is established through daldlat al-nass (implication of the text) an 
meaning can be restricted with a khabar wahid. ^ 

'This is based on the qa'idah usuliyyah that certainty cannot be done awa, 
doubt. 

,J At a single timing or multiple timings. 

* As the need for fresh purification is renewed with each obligatory act- 
"h is not allowed for the wall. 
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prayer if he becomes occupied with ablution (with water). As the prayer 
is not offered by way of qadd' (delayed performance), an inability (to per 
form ablution with water) is established. Likewise, when a person arrives 
for the ‘Id prayer and he fears that if he becomes occupied with purifi- 
cation (with water) he will lose the prayer, he may perform tayammum, 
because it is not repeated, His statement, "with the wall being someone 
else” is an indication that this is not permitted to the wall. This is a narra- 
tion of al -Hasan (ibn Ziyad) from Abu Hanifah (God bless him) and it is 
the sound view." The reason is that the wait has a right of re-performance 
of the prayer, therefore, there is no losing of prayer for him. 

If the imam , or the follower, acquires ritual impurity during the "id 
prayer, he is to perform tayammum and continue the prayer according 

to Abu Hanifah (God bless him), while the two disciples say that he is not 

to perform tayammum , because the follower (commencing the prayer 
with the imam) can pray after the imam’s prayer is over," thus, there is 
no fear of losing the prayer. The Imam (God bless him) maintains that 
such fear exists as it is a day of rush and he may face an obstacle that may 
invalidate his prayer. The disagreement pertains to the situation where 
prayer was commenced with wudu', but where prayer was commenced 
with tayammum, he is to perform tayammum and continue the prayer 
by agreement. The reason is that if we make wudu’ obligatory, the wor- 
shipper will become a “seeker of water” during his prayer and this will 
invalidate his prayer. 

The worshipper is not to perform tayammum for jumu'ah even if he 
fears losing the prayer if he performs wudu’. If he can catch the Friday 
prayer, he performs it, otherwise he offers four rak'ahs of zuhr, because 
the Friday prayer is lost in favour of its substitute , 45 which is zuhr, as 
distinguished from the ‘id prayer. Likewise, if he fears the loss of a prayer 
tuning, if he seeks to perform wudu’, he is not to perform tayammum ? 6 
e should perform wudu’ and offer the prayer lost, because loss leads to 
its substitute, and that is delayed performance ( qadd ’). 

1 This is to counter the view of the Zahir al-Rtwayah that it is permitted for the wall 
as well, because delay is disapproved. 

ssi- S *^ e ru ^ e ^ or congregational prayer. 

^ 1 * s ^id that this is not a true substitute, because four is not a subtitute for two. 

reaffirms what he said at the beginning of the chapter that the deciding factor 
15 e distance and not the fear of losing prayer. 
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' d inR his journey, performs tayam- 

lf traveller forgets ^ he has water> h e is not to repeat 

j p r ays but later rem Muhammad (God bless them 

Zl L he is to repeat it. The 

both). »hae Abu «s" s „ uati0 „ where he placed .he water him- 
disagreement l« r ™“ “ h ", command." and remember, n 8 a, the tone 
self, or someone d.d sc at ^ Ab u Yusuf maintains that he ,s 

of the pr^'er or thereafter ^ ^ yne who carries a dress on his 

'the seeker of water ana n a lraveller is usually prepared with 

journey, but forgets U- U . for jt ls require d of him. The two jurists 
respect to water and lo 8 wjthoUt knowledge and that is the 

argue that there is ™ > and the water on a journey is readied for 

meaning ol existence ( ^ about t he dress is disputed, and 

drinking not tor (o > - . j of coVe ring private parts is not 

!^;rS^S^Arihca.,onw it hwa K Hsco„ve rt ed,o 

ils wtotuK, is under no obligation lo seek 

— , the person is no, a seeker 
' ,f Tf he becomes convinced .ha, .here is water nearby i, is no, permiued 

he is to seek i, up ,0 an arrow shot” and ,s no, ,0 exceed one rule so to 
he does no, become separated from his fellow travellers. 

If one of his companions has water, he is to ask him for P 
performing U yammum due ,0 the usual absence of dental. If e efu 
lo give it lo him. he is to perform tayammum due to the realisat 

‘"There are three situations here: 1,1 He placed .1 himselt and did nnt lonkfo ^ ^ 
Hu slave or servant did it for him, but he did not know; and (3) He di s° ’^ { 
forgot. In the first case, his prayer is not valid on the basis of consensus ij 
other two cases are discussed here. , , >va tef 

J According to the Hanafi view, the words of the verse and you do n0t ..^ cat j 0D of 
are to be read in their absolute or unqualified meaning. There is no qua 1 
looking for water. 

"And a conviction cannot be done away with doubt. 

: fhe evidence is predominant conviction. 

' ll may be referred to as 300 dhird'. 
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inability (to > 0 - ,f he performs tayammum before making such a 
demand, it is valid according to Abu Hanifah (God bless him) because 
it is not binding on him to make such a demand on another person’s 
property- The two disciples maintain that he does not get the reward, 
because water is usually given.” If the owner refuses to give it to him 
except for a reasonable price, and he has such a price, tayammum is not 
permitted to him due to the realisation of the ability. He is, however, not 
obliged to bear an exorbitant burden as apprehension of injury waives 
the requirement. God knows best. 


52 A . __ 

l n C ° r lr, S to Abu Bakr a]-Jassas, there is no difference between the two opinions, 
while th' eW ' anlfah (God bless him) says, "When he is convinced about refusal," 

6 tV ’° i urists are saying, “When he is convinced about getting it." 



Chapter 5 


Mash (Rubbing) on Boots 


Mash (rubbing) on boots * 1 is permitted 2 by the Sunnah. The reports on 
this issue reach the level of mustafid , 3 so much so that it is said: One 
who does not uphold this (the permissibility of rubbing over boots) 
is indulging in innovation , 4 but one who upholds it yet does not rub 
his boots following the general rule of its imposition will be considered 
rewarded. 

It is permitted for each state of ritual impurity that leads to wudu * 
(minor ablution) in case the worshipper wore the boots in a state of 
complete purification and then acquired ritual impurity. He (al-Quduri) 
qualified it with ritual impurity leading to wudu \ because there is no rub- 
bing on boots after major impurity, as we will explain, God willing. He 
further qualified it with the acquisition of impurity subsequent to wear- 
ing because boots are a legal protection during the period of mash. If we 
permitted it with prior impurity — as in the case of a woman with irreg- 
ular bleeding, who wears them when the blood is flowing and then the 
time passes, as well as when the person who has performed tayammum 
puts them on and then sees water — the boots would (be something that 
does not prevent impurity, but something that) lead(s) to the elimination 
of impurity. His statement, “wore the boots in a state of complete purifi- 
cation” does not convey the stipulation of “completeness at the time o 



'Made of light leather without heels. 
To both men and women. 

i Ahad — individual reports — reachin 

*Mash over boots is related from al 
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puXiion and subsequently acquires ritual impurity he is to 

e arded tor the rubbing l mash). The reason ,s that hoots prevent the 
l iL of the feet by hada'h, therefore, complct.on ot punficatton at the 
time of prevention is taken into account, so much so that if purification 
was deficient at this time, the boots would become a pun her ot hadath. 

It (mash over boots) is permitted to the resident for one day and one 
night, 1 ' and to the traveller for three days and three nights, due to the 
words of the Prophet (God bless him and grant him peace), “The resident 
mav rub over boots tor one day and one night, while the traveller may do 
so for three days and three nights."' 

He said: The period commences after the acquisition of ritual impu- 
rity/ The reason is that boots prevent the spreading of hadath, therefore, 
the period is reckoned from the time of the (first) prevention. 1 * ' 

Mash is done on the outer part of the boots in lines drawn by the 
fingers beginning from the fingers towards the calf, due to the tradition 
of al-Mughirah (God be pleased with him) that “the Prophet (God bless 
him and grant him peace) placed his hands over his boots and traced 
them from the fingers towards the top in a single stroke of rubbing, and 
it was as if 1 could feel the effect of the rubbing on the boots of the Mes- 
senger of God (God bless him and grant him peace) in lines drawn with 
the fingers."' 11 Thereafter, rubbing over the upper surface is certain (oblig- 
atory), so much so that it is not permitted (as an obligation) on the lower 
part," towards the back and the part covering the calf. As it goes against 


5 Time for the period of mash commences here. 

Most jurists have said that the period of mash is fixed, however, Malik (God bless 
him) said that it is not fixed. 

^It is recorded by Muslim in his Sahlh. Al-Zayla‘1, s r ol. t, 174. 

It does not commence from the time of wearing the boots, which is prior to the 
acquisition of ritual impurity. 

'After they were worn with complete purification. 

Hv n,„ w-'u T,' S gharih ‘ however - the traditions that come close to it are reported 
V n bi bhaybah and Ibn Majah, Another tradition is recorded by Abu Dawud. Al- 
«yla 1, vol. 1, 180-81. 7 * * * 

by Malik (PrliTf ' <J< ^ ^ es5 them) maintain, on the basis of a tradition recorded 
Sunnah. CSS m ’ ^ al ru ^^' n 8 on the lower part as well as the upper part is a 
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the requirements of analogy (t]iyds), u all that has been explicitly stated by 
the shiir' (texts) will be adopted. Beginning from the tips of the fingers is 
recommended relying on a base and that is washing. 

The extent of the obligation of rubbing over boots is with three fin- 
ders of the hand. 1 ' Al-Karkh! (God bless him) said that this pertains to the 
fingers of the foot. The first view, however, is sound taking into account 
the instrument of rubbing. 

Mash is not permitted on a boot in which there is a large tear through 
which three fingers of the foot are exposed. If it is less than this, rubbing 
is permitted. Zufar and al-Shafi‘1 (God bless them both) say that rubbing 
is not permitted even if it is less than three fingers, because the obligation 
of washing the exposed part makes the washing of the rest obligatory. 
Our argument is that boots are usually not free of minor tears and the 
people will face hardship in taking them off, but the boots are free of 
large tears and there is no hardship here. A large tear is one that uncovers 
up to three small fingers of the foot, which is correct. The reason is that 
the principle for the foot pertains to the fingers and three are a major 
part of it, thus they are treated as the whole. The consideration of the 
smaller fingers is by way of precaution, while the phalanges are not taken 
into account if they do not open up during walking. This extent of the 
fingers is taken into account separately for each foot with the tears in one 
boot being added, but the tears in both boots are not added. The reason is 
that tears in one of them do not prevent travelling with the other foot as 
distinguished from multiple impurities, because the person wearing the 
boots is bearing all of them. The uncovering of the private parts is a ease 
parallel to that of impurity (in terms of adding up). 

Mash over boots is not permitted for the person who is under an 
obligation to bathe, M due to the tradition of Safwan ibn ‘Assal (God be 
pleased with him) who said, “The Messenger of God (God bless him 
and grant him peace) used to order us when we were travelling, that we 
should not take off our boots for three days and then nights due to the 
call of nature (urinating and defecating) or sleep, except in the case ot 

*It is reported that ‘All (God be pleased with him) said that if din were to be based 
upon ra y, the lower part of the boots would be in greater need of mash. 

'He places the fingers of his right hand at the front of the right foot, and of the left 
and for the left foot, and brings them up towards the calf close to the ankles. 

'The reason is that janabah entails the washing of the entire body, and impurity from 
the body has travelled to the feet. See, however, the note above on the same issue. 
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. . * ,., 5 The reason is that janabah usually does not 
major impurity (ja js no harm in taking the boots off, as di s . 
occur repeatedly, thufc because that is recurring, 

tinguished from m> ^ ^ annuls because it is part 

Mash is a " nuUed J annulled when the boots are taken off, due to 
of wudu'. and it « a . t0 the foot when the preventive barrier « 
the spreading of th p off of one boot, due to the difficulty 0 f 

ssiiss ™ bw " 8 in ° nc ^ n ” Likewise ' ,he passa «' 

of the period, due to what we have narrated. 

, .1 over he is to take off his boots, wash his feet and 

i S to repeat the re S , of the ablution ( Wf to V 
Se’wbe if he takes off his boots before the end of the period because on 
off the boots the prior hadath spreads to the feet as if he did not 
wash them The rule for removal of boots is established by taking out the 
foot up to the calf, because it is not taken into account for purposes of 
mash. Likewise, by the coming out of a major part of the foot, and this is 

the sound view. 

A person who commences with mash, while he is a resident, but 
travels before the completion of a day and a night, is deemed to have per- 
formed mash for three days and nights acting upon the absolute meaning 
of the tradition, and because the rule pertains to time. The end of the time 
is taken into account, as distinguished from the case where he completes 
the period for residence and then travels as the impurity has spread to the 
foot, and the boot does not eliminate impurity . 10 

If he becomes a resident while travelling, he is to take off his 
boots after completing the period for a resident, because the exemption 
granted for the journey does not remain without it. If he has not com- 
pleted it, he should do so, because this is the period of residence, and he 
is a resident. 

15 It is recorded by al-Tirmidhl, al-Nasa 1 ! and Ibn Majah. Al-Zayla‘T, vol. l, 182. 

"There is an indication here that the legality of mash is based upon hardship. Hard- 
ship occurs in something that happens repeatedly, and that is hadath not janabah. 

,7 The washing of feet. 

it | s edition that fixes the period of mash for the resident and the traveller. 

'This is based on a report from Ibn 'Umar (God be pleased with him) as well as on 
reports from other Companions (God be pleased with them). 

It only prevents it. 


RooKl:Pmn»c* T « ON Ai-Hidayah 

He said: If a person wears jurmuq 11 over the boots hr* ; e ^ c 
mash over them. AJ-ShafiT (God bless him) disagrees saying- A lubsT 
tute cannot have another substitute. Our evidence is that “the Prophet 
(God bless him and grant him peace) performed mash over jumuqs"” 
and because they are a follow-up for boots in use and purpose there 
fore, they become like boots with two layers, which is a substitute of the 
loot and not of boots . 11 This is different from the case where he wears the 
jurmuqs after acquiring minor impurity, because the hadath has spread 
on to the boot and cannot spread to another thing, if the jurmuqs are 
made of kirbas, 2 * it is not permitted to do mash over them, because they 
do not amount to a substitute for the foot, unless the moisture has spread 
to the boots. 

It is not permitted 15 to perform mash over socks (jawrabayn) accord- 
ing to Abu Hanifah (God bless him) unless they are made of leather or 
are shod. 1 " The two jurists said that it is permitted if they are of a thick 
material and not porous, due to the report that “the Prophet (God bless 
him and grant him peace) performed mash over his socks ,” 17 and because 
it is possible to walk in them if they are thick, and this is a sock that 
sticks to the calf without being tied to it with anything, thus, it resembles 
the boots. The Imam (Abu Hanifah) argues that they are not the same 
as boots, because it is not possible to walk continuously in them, unless 
they have soles, and that is the interpreted implication of the tradition. It 
is also reported that he retracted his opinion in favour of their view, and 
the fatwd today is on this. 

It is not permitted to perform mash over a turban ( ‘imam ah), 
hood/cap ( qalansuwah ), veil ( burqu‘ ) and gloves (quffaz), because there 
is no hardship in taking off these things and the exemption has been 
granted to avoid hardship. 

11 Regular boots worn over light leather boots that do not have heels. 

“It is recorded by Abu Dawud as well as by al-Hakim, who termed it sahi/i. 

“T hat is, we do not accept that it is a substitute of a substitute. 

“White cotton fabric. 

“Some of our jurists have stated that it is not permitted to perform mash over slippers 
( na'layn ). 

1 Like the khuffayn (boots). 

17 It is related from al-Mughirah ibn Shu'bah, Abu Musa and Bilal (God be pleased 
with them) The tradition by al-Mughirah ibn Shu'bah (God be pleased with him) is 
recorded by the compilers of the four Sunan. AJ-Zayla'i, vol. 1, 184 
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. . Hn ntash over plaster/splint (jabd ir) even when it 
It is permitted to d £he reason js that the Prophet (God 

has been tied withou P * djd sQ gnd ordere d ‘All (God be pleased 
bless him and gran ^ P the hardship in this case is greater than 
with him) to do so oo. ’ . therefore, better to legislate mash 

ti,e hjrdsh,p j„rrX-^* ^ Ti,is is s,a,ed ^ * 

Swte him) and he did no. limit i. with time a S no ,ex, « 

rd 1f thrl h phnt Me'off Without proper healing i» not annulled,- 

, " thJrause is present and mash is like washing tor what is beneath 

“gt the cause is present. If the splint falls off without healing, 
wash is Linulled due to the passing away of the causeMf this happens 
during prayer he is to pray again as he is now able to offer the principal 
act prior to the attainment of the objective through a substitute. God 
L-nnwS best. 


These are two traditions, The iradition about mash by the Prophet (God bless him 
»Tk n !t Pe3Ce) * S rCC ° rded by al -Dar qutnl. Al-Zayla‘1, vol. i, 186. 
the betWee " masl? over boots and ! ab “" is that there is no h xed tim« for 
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Menstruation and Extended/Irregular Bleeding 


The mintmum period for menses (hayd) is three days and their niehts 
Whatever is less than this is irregular bleeding (istihadah). This is based 
upon the words of the Prophet (God bless him and grant him peace) 
“The minimum period for hayd in the case of a virgin girl or deflowered 
woman is three days and accompanying nights, while the maximum is 
ten days. This is proof against al-Shafi‘1 (God bless him) who fixes it at 
one day and night. From Abu Yusuf (God bless him) it is reported that 
it is two days, and the excess of the third day amounts to treating the 
major part (two days plus) in place of the whole. We would say that this 
amounts to reducing a number stated in the shar‘ (texts). 

The maximum period for it is ten days and their nights, while the 
excess is extended bleeding ( istihadah ), due to what we have related and 
it is proof against al-Shafi‘1 (God bless him) in determining the maxi- 
mum to be fifteen days. Thereafter the excess and less (than three days 
and nights) amounts to istihadah (extended/irregular bleeding), because 
the numbers in the shaf (texts) do not permit the association of other 
numbers with them. 2 

It is related from a number of Companions (God be pleased with them). Some of 
1 e traditions are recorded by al-Dar’qutni. Al-Zayla‘i, vol. i, 191. 

The rule according to the jurists, adopted in usul al-fiqh, is that where the texts 
specify numbers, as in the case of zakat, diyat , and the nisab in other matters, analogy 
cannot be adopted, and the numbers prescribed are to be followed strictly as a matter 
” r ' lua l obedience. There are scholars today, who say, for example, that 100 camels for 
< lyn 1 was followed on the basis of custom, so we should fix it today at any number we 
1 e according to our times. Such persons neither understand the meaning of custom in 
S arn ' c * aw nor do they understand usul al-fiqh. 
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1°-' — ' . . . thU a woman sees during the 

, i yellow aark c»l»“ r ‘-' d , she sees pure while. Abu Yusuf 

Ti" 'f' ■ is menstrua* 1011 ’ “ . flui a is nut menstruation, 

period ol m ‘. y ,|, a t the ll» rk c0 h , if had been from the 

Tl : e *ur wouia come after the clear 
CXUP i , , mergence of the dark ^ ‘ A’ishah (God be pleased 

"j The nvo jurists rely o" 1 c ' cp h urc white as menses."' This is 
P ‘Srl^ca whatever waso „ f thc uterus is inverted, 

no. known ««,* through rep ^ fiRl likc a pitcher that has a hole 
therefore, the murky « ' y, „ ui d, the correct view is that if the 

the bottom. As W <« * ,, is mclls , million and it is to he deemed 

woman is one who#* ps js o|J (beyond the age ot menses) 

10 be so due to bad diet. fluid, it is to be deemed to be 

and docs no. see -#**££ , menstruation. 

due to disturbance in the uterus,* 

. - c uk the liability of the menstruating woman 
Menstruation “^1^. for her .4 she is to fast by way of qadd' 
for prayer, and pro offer pray er as qadci'. This is based 

{delayed performance^ „| t h her) in which she said, 

“S: X Id "e Chet b,* hint and *«< 1>™ peace, 
wh one of ns entered the period of purificatton after her menses, she 
"Id fas, by way of flodf but not «/*.”' because tn offermg prayer as 
qacla there is hardship as it becomes doubled, while there is no such 
hardship in fasting by way of qadd'. 

She (the menstruating woman) is not to enter the mosque. Like- 
wise, the person who has acquired major impurity (the junub), due to 
the words of the Prophet (God bless him and grant him peace), “1 do not 
declare the mosque as lawful for the menstruating woman, nor for the 


'll is recorded by Imam Malik (God bless him). Al-Zayla‘i, vol. i, 193. 

'The legal effects of hayd are twelve. Eight of these are common with nif < is (postna 
tal bleeding) whereas four are specific to hayd. The eight common effects are the giving 
up of prayer without qadd) giving up of fasting with qadd prohibition of entering e 
mosque; prohibition of performing tawaf\ prohibition of reciting the Qur’an; pro 1 
buion of touching the mushaf without the ghildf: prohibition of intercourse; and t e 
obligation of bathing upon termination of bleeding. The four that are specific to >}W 
are. the passing of hddak, the vacation of the womb; the attainment of puberty (buiug 1 • 
and the means for distinguishing between the sunnah and bid'ah forms of divorce. 

' is recorded by all the six sound compilations. Al-Zaylaf, vol. 1, 193. 
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junub.'’" In its unqualified meaning it is a proof against al-Shafil (God 
bless him ) who permits this for purposes of crossing over and as a pas- 
sage way. 

She is not to circumambulate the Bayt (a)-Ka‘bah). The reason is that 
the circumambulalion is within the mosque. 

Her husband is not to have sexual intercourse with her due to the 
words of the Exalted, "So keep away from women in their courses, and 
do not approach them until they are clean.” 7 

The menstruating woman, the junub and one having postnatal 
bleeding are not to recite the Qur’an, due to the words of the Prophet 
(God bless him and grant him peace), “The menstruating woman and 
the junub are not to recite anything from the Qur’an.” 8 This is a proof 
against Malik (God bless him) in the case of the menstruating woman. 
The tradition in its absolute meaning includes what is lesser than the 
implication of the verse (like recitation of a single ayat) and is, thus, a 
proof against al-Tahawr in permitting it. 9 

They are not to touch the mushaf (the Qur’an in a cover), except 
one wrapped in a ghilaf (wrapper) nor to hold a dirham in which there 
is a surah (ayah: verse) engraved except in a purse. Likewise, a person 
who has acquired minor impurity is not to hold the mushaf except by 
its wrapper. This is due to the words of the Prophet (God bless him and 
grant him peace), “No one besides the person in a state of purification 
is to touch the Qur’an.” 10 Further, minor impurity and major impurity 
have both spread to the hand, therefore, they are equal with respect to 
touching. Janabah , however, has spread to the mouth, but not so liadath, 
therefore, they differ with respect to recitation. The wrapper is one that 
envelopes it and is different from what is attached to it, like bound leather, 
which is the correct meaning. Touching it with the sleeve is considered 


h lt is recorded from ‘A’ishah (God be pleased with her) by Abu Dawud, and from 
Gmm Salamah (God be pleased with her) by Ibn Majah. Al-Zayla i, vol. 1, >93 94- 
'Qur’an 2:222 

8 lt is related from lbn ‘Umar (God be pleased with him) by al-Tirmitlhi, and from 
labir (God be pleased with him) by al-Dar’qutni, Al-Zayla'i, vol. 1, 19s. 

9 What is lesser than the implication of the verse. 

It is related from a number of Companions (God be pleased with them) b) a 
Nasa 1, al-Dar’qutni and others. Al-Zayla‘i, vol. 1, 196-98. 


Al-Hiddyah 


Book I: Purification 


, s , iew as it is subservient to it as distin- 
disapprovcd, which is ‘ , ’ for whic h an exemption has been 

wished from books on the > by lhe owners due to the inherent 

created for touching wm de]ivering the tnushaf to minors, because 
necessity. There* n0 . h "° ehen sion of loss with respect to the metn- 
m denying this there is ‘Ft tQ ma intain purification (all the 

orisation of the Qur an- 8 This is the sound view, 
time) creates liar sup menstruation in a period that 

He said: When bkrfu* ^ ^ her is not lawfiu 

is less than tenday ’ . The reason j s that the blood flows sometimes 

a U nf ceases at “he" times, it is, therefore, necessary to have a bath so that 

cca a " d 1 "r ™ um of prayer h,s 

JS over her, an amount of time in whtch aim could have ,aken Uk 
[ and pronounced the lukrimol i. is lawful ,o have intercourse wuh 
her. The reason is that p-aycr has become due from her as a habrluy, 
therefore, she has legally attained purification. 

If her bleeding ceases in a period that is less than her usual course 
though more than three days, the husband is not to approach her until 
the time for her normal course is over even if she has taken a bath. 
The reason is the flow of blood usually recurs during the normal course, 
therefore, precaution is better. 

If the bleeding ceases after ten days, it is permissible to have sex- 
ual intercourse with her before her bath. The reason is that menstrua- 
tion does not exceed ten days, however, it is not recommended prior to 
bathing due to the emphatic prohibition of recitation (in the verse that 
implies bathing). 

If a period of purification (cessation ol blood) intervenes between 
two periods of flowing blood within the period of menstruation, 1 ’ then 
it is treated like the continual flow of blood. He (the Author — God be 
pleased with him) said: This is one of the two narrations from Abu 

" 'hat is, books on fiqh and hadith. An exemption has been created tor them ot 
touching them with the sleeve. This indicates that it is disapproved to touch these books 
without purification. 

That is, less than ten days when the lesser number is her usual period. 

"Though it is possible that the blood will flow again. 

^fveii when ten days of menstruation have passed. 

Thai is, ten days. 
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Hanifah (God bless him). His reasoning is that the continuous flow of 
blood throughout the period of menstruation is not a condition due to 
consensus thus, its commencement and termination is taken into 

account as in the case of the scale (nisab) in zakat.' 6 It is reported from 
Abu Yusuf (God bless him) and it is also the second report from Abu 
Hanifah (God bless him) where it is said that it was his last view (on the 
issue) that if the intervening period of purity is less than fifteen days, it is 
not to be separated (from menstruation) and the entire period is treated 
as the continual flow of blood, for it is a false period of purity and is 
assigned the rule of blood. The adoption of this opinion provides ease, 
and its details are available in the Book ofHayd (by Imam Muhammad)." 7 

The minimum period of purity (after menstruation) is fifteen days. 
This is how it has been transmitted from Ibrahim al-Nakhal (God be 
pleased with him)," 1 ' and it cannot be known except by reliance upon 
texts. There is no limit for the maximum, because it may extend to a 
year or two years and cannot be determined by estimation, except when 
blood comes with a regularity, in which case there is a need for fixing the 
normal course. The details are to be found in the Book ofHayd. 

Bleeding for a woman with extended bleeding 19 is like a permanent 
nosebleed, which does not prevent fasting, prayer or sexual intercourse, 
due to the words of the Prophet (God bless him and grant him peace), 
“Perform wudu’ and pray even if the blood drips on to the mat.” 70 When 
the rule for prayer has become (known through the tradition), the rule 
for fasting and sexual intercourse is known (as a consequence) on the 
basis of ijnid 1 (consensus). 

If the bleeding exceeds ten days and she has a known normal course 
that is less than ten days, she will rely on the days of her normal course, 
and what is in excess of that is extended bleeding, due to the words 
of the Prophet (God bless him and grant him peace), “The woman 
with extended bleeding gives up prayer during the days of her normal 

'"The minimum amount should be held at the beginning of the hawl and at its end. 

17 1 he book was rewritten as a comprehensive treatise by Imam al-Sarakhsi and is part 
of alMabsut. 

""He was one of the Tabi'un and an outstanding jurist who had a tremendous influ- 
ence over the Hanafi school. 

" 9 Such a woman will be one who has attained puberty' with this problem or one who 
developed the problem later. In either case, her period will be determined according to 
•he description in the next issue. 

“'It is recorded by Ibn Majah. Al-Zayla‘i, vol. 1 . 199- 
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»w the excess over the normal course falls in the 
course." 5 ' The reason is ^ aboVe ten> thus, they are associated with 
category of the days ovc extende d bleeding, then her menstrual 

them. If she enters pu and ,he rest is extended bleeding. As we 

period is ten days o e truation (on the basis of law) it cannot move 

r,;"oi;a„ ( ,odou,..God k „ow SbK , 

6 t Istihadah (Extended Menstrual Bleeding) 

The woman with extended bleeding, the person with incontinence of 
Lne a perpetual nosebleed and an ulcerous wound are to perform 
^ for each prayer timing and are to pray w„h th.s wudu at that 
time any of the obligatory and supererogatory prayers they like.- Al- 
Shafi'I (God bless him) said that the woman with extended bleeding is to 
perform aWf/’ for each obligatory prayer (maktubah), 1 ' due to the words 
of the Prophet (God bless him and grant him peace), 'The woman with 
extended bleeding is to perform wudu' for each prayer." 5 -* The reason is 
that her purification is acknowledged as a necessity for the performance 
of obligatory prayers and after such performance the purification does 
not remain. We rely on the words of the Prophet (God bless him and 
grant him peace), “The woman with extended bleeding is to perform 
wudu' for each prayer timing," 15 which is the meaning in the first tra- 
dition, 10 because the character lam is applied to mean time. When it is 
said, “1 will come to you for (by) the salat of zuhr it means the time of 
zuhr. The reason is that time stands in place of performance, therefore, 
the rule (hukm) turns on it. 

When the time of the prayer has passed, then wudu’ stands annulled 
and they are to renew the wudu’ for the next prayer. This is the view 
according to our three companions (God bless them). Zufar (God bless 

•‘There are different versions of this tradition. Some are recorded by Abu Dawud, 
al- Tirmidhl, Ibn Majah and al-Dar’qutni. Al-Zayla'i, vol. i, 201. 

That is, all the prayers they wish to offer at that time. The wudu', thus, is for one 
timing. 

^T he supererogatory prayers follow these, so there is no separate rule for them- 
reco ”kd by lbn Majah in his Sunan. Al-Zayla’I, vol. 1, 202. 

this is ghrnb in the absolute sense. Al-Zayla'I quotes al-Tahawi to elaborate the 

issue Al-Zayla'i, vol. 1, 204. 

tradition ^ 1 JP ? n by al Shafi ' 5 IGod bless him). That is, this is also the meaning of the 
tradition relied upon by him. 
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him) said: They are to renew the wudu’ when it is time for (the next) 
prayer. 

If they perform wudu’ when the sun has risen their act is deemed 
valid for the obligation till such time that the time for zuhr has passed 
away. 57 This is the view according to Abu Hanifah and Muhammad (God 
bless them both), Abu Yusuf and Zufar (God bless them both) said that 
this purification is valid till the arrival of the time of zuhr .- 6 The result 
ot this disagreement is that the purification of the handicapped person 
becomes invalid with the passage of the time of prayer, that is, due to 
prior impurity according to Abn Hanifah and Muhammad (God bless 
them) and at the arrival of the prayer time according to Zufar (God bless 
him). According to Abu Yusuf (God bless him) it becomes invalid due 
to either of these reasons. The benefit of the disagreement is not appar- 
ent, except in the case of the person who has performed wudu' prior tu 
the declining of the sun, as we have stated, or even prior to the rising of 
the sun. According to Zufar (God bless him) the legal acceptance of the 
purification, despite the negating factor, is due to the need for perfor- 
mance. As there is no such need prior to the time, it is not to be accepted 
as valid. According to Abu Yusuf (God bless him) such need is confined 
to the time alone, (from its beginning to its passing) and is not to be 
deemed valid either before it or after it. The two jurists maintain that it 
is necessary to validate purification prior to the timing so as to enable 
performance as soon as the time arrives (especially where time is just suf- 
ficient for prayer). The passage of the time is an evidence of the going 
away ot necessity, therefore, the impurity is acknowledged at this time. 

The meaning of time here is the time of the obligatory prayer. Thus, 
if the handicapped person performs wudu' for the 'id prayer, he may pray 
zuhr with it as well according to the two jurists, which is the sound view, 5V 
because the ‘id prayer is of the same legal status as the duhd prayer. If 
such a person performs wudu’ once for zuhr at its time and again within 
its time (zuhr) for ‘asr, then according to the two jurists he (she) is not to 


i; This rule elaborates the point of disagreement in the previous issue. The disagree- 
ment appears vague in the previous issue. 

‘*Fakhr al-Islam was of the opinion that neither Zufar nor Abu Yusuf (God bless 
them) held this view. In other words, all the jurists held the unanimous view about the 
validity of purification till after the passing of the time of zuhr. 

2 *This is to counter the view of those jurists who maintain that the time for an oblig- 
atory ( wajib) prayer has passed. 
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of the prescribed whQ does not pass through any prayer 

The mustalmhih is a worn jty> Likewise, any person who U 

riming without being uttecte j ^ lhe persons we have mentioned, 
affected in the same way, a j bed boW el movements and cannot 

It includes those who may ^ necessity j s established by this. The 

control the passage of wm > jth exten ded bleeding is, therefore, 

necessity in the case of the worn 
generalised for all. 

6 .2 Njfas (Postnatal Bleeding) 


. . u that comes out 51 following childbirth. The reason is 
S triv°d from the meaning of .he womb bring, ing on. blood 
^ meanmg of .he emergence oflife in .he sense of . chUd or blood. 

The blood that a pregnant woman sees initially or during childbirth, 
prior .0 die emergence of the child, is deemed ,sl,kadah. even ,t this ,s 
extended Al-Shafi'i (God bless him) said that it is menstrual blood on 
the analogy of m/as, as both flow from the uterus. Our argument is that 
due to pregnancy the mouth of the uterus is sealed, this is nature, and 
nifas appears after its opening, following the birth of the child. It is for 
this reason that nifas appears even when part of the child" has emerged, 
according to Abu Hanifah and Muhammad (God bless them), because 
the womb is opened and the blood oozes out. 




w 0 f zuhr, He has formulated the issue to indicate that there is no intervening period 
of time between the passage of the lime ot zuhr and the beginning of the time of usr, 
one follows the other immediately, l he report of ‘Asad ibn ‘Amr from Abu Hanifah 
(God bless him) that when the shadow of a thing is equal to the thing itselt, the time o 
zuhr has passed away, but the time of 'asr has not yet begun, is not a sound report. 

“This would indicate that the emergence of blood is a condition. There are reports 
from the jurists that the mere delivery of the child is sufficient for this status. 

-'■'Some commentators maintain that it would have been better if he had used t e 
words that comes out of the vagina," so that the blood coming out of another place, tor 
some reason, is not included. In both forms, the statement would admit the Caesarian 
section in which the postnatal bleeding is through the vagina. 

Reports from Abu Hanifah (God bless him) vary with some saying “a greater pa 
and others “one-half” and so on. 
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The m seamed foeto» tha, show, some ( developed) f 
chUd and the woman ,s sa.d ,0 be one undergoing m/iis Further, by vi 
ol I, a slave girl is deemed vmm al-walad and ’Mah is deemed to lermi 

nateduetoit. 

There is no minimum period* for „i /*, because thedli | d di 

„ is an indication that the blood is emerging from the womb, thus, an 

extended period (like three days) is not needed to indicate that this is so 
as is the case with menstruation. 

The maximum period for nifas is forty days and what is in excess 
ot this is deemed extended bleeding. This is based on the tradition of 
Umm Salamah (God be pleased with her) that “the Prophet (God bless 
him and grant him peace) fixed a limit of forty days for a woman with 
postnatal bleeding .”-’ 6 It is a proof against al-Shafi ‘1 (God bless him ) who 
determines it to be sixty . 37 

If the blood flows for more than forty days, where the woman has 
given birth before this and her period of nifas is known, the number of 
days will be deemed to be what is usual for her, 3 * as we have explained 
in the case of menstruation. If her period is not known then her nifas is 
forty days from the commencement as it is possible to deem all forty as 
nifas. 

If she gives birth to two children through a single pregnancy (twins),"* 
then, her nifas is to be reckoned from the birth of the first child, accord- 
ing to Abu Hanifah and Abu Yusuf (God bless them) even if there is a 
gap of forty days between the two births. Muhammad (God bless hun) 
said that it is to be reckoned from the birth of the second child, which is 
also the opinion of Zufar ( God bless him), 4U because the woman is still 
pregnant after delivering the first child, therefore, she is not deemed to 

34 Undeveloped. 

’This is by agreement of our jurists. If postnatal bleeding ceases, a short while after 
childbirth, it is obligatory for her to fast and pray after bathing. This has been mentioned 
expressly by Fakhr al- Islam in his al-Mabsut. 

"It is recorded by Abu Dawud, al-Tirmidhi and Ibn Majah. Ai-Zayla'I, voL 1, 104. 

•“’This is based on a report from al-Awza'i, who said that there was a woman who 
Witnessed nifas for sixty days. 

m l he blood in the remaining days, if any, will be istihadah. 

>9 I.cgally, these are two children between whose brith there is a gap of less than six 
months. 

"‘Abu Y usuf (God bless him) is reported to have said that there is no nifas for her due 
'0 the second child; she is to bathe when she delivers and pray. 
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„ just .« she is ‘‘•T'i'jcur.eJ to terminate with the second 
J: ■ul.lJ. (waiting period) _ jurists main tain that the preg- 

Srild on the basis of «■>«*» J due t0 the blocking of the mouth of 
nant woman does not have mem ^ ^ open with Ute emergence of 
the womb, as we R emitted blood, therefore the blood is 

the first Child. As 'he “°'" b iated wi ,h the delivery of the foetus in 

.tifns-Thewaitmg penod . asso 

addition to tttfds. thus it cover o 


Chapter 7 

Impurities and their Cleansing 


The cleaning 1 of impurities 2 from the body of the worshipper, his dress 
and the place where he will pray, 3 is obligatory due to the words of the 
Exalted, “And your garments keep free from stain .' M The Prophet (God 
bless him and grant him peace), said, “Peel it off, then scratch it and then 
wash it off with water; the stain does not affect you.’’ 5 If purification of 
the dress is obligatory, due to what we have related, it becomes obligatory 
for the body and place of prayer. During prayer utilisation covers all these 
things. 


'That is the elimination of actual impurities. After dealing with legal impurities 
( hukmiyyah ) and the methods of ablution, he now addresses real mjdsah, that is, 
haqiqiyyah and its cleansing. The cleaning of these impurities from the objects of purifi- 
cation is 3 condition of prayer. The objects of purification are the body of the worship- 
per, his clothes and the place where prayer will be offered. 

2 He uses the words anjas and najasah, Anjas are both legal and real, that is, 
hukmiyyah and haqiqiyyah, however, here he is concerned with real impurities 

’The place of prayer essentially means the place where the worshipper will stand. 
The cleaning of the place where the prostrations will take place is also stipulated in a 
narration of Muhammad from Abu Hanifah (God bless them), because these are also 
a rukn of prayer like qiyam. According to a narration from Abu Yusuf (God bless him) 
the cleanliness of the place of prostrations is not essential, because prostrations are per- 
formed with the nose, and the tip of the nose is less than the size of a dirham. The 
two jurists maintain that cleanliness is stipulated, because prostrations are made on t e 
forehead. These narrations do not conform with what is narrated in al-Hidaya . n 
description of salat, the two jurists (Muhammad and Abu Yusuf) maintain t at it is not 
proper to prostrate on the nose alone, except due to an obstacle. 

’Qur’an 74:4 . .. 

5 lt is gharib with these words, “the stain does not affect you," but a sun ar tra 1 ton 

is recorded by all the six sound compilations. Al-Zayla i. vol. 1. 107. 
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• permitted with water and with every 

Purification of possibly be removed, like vinegar 

oure liquid- wilb ,i uid, that ooze out' when squeezed. 

Sod rose water, and o.h« j\£ h and Ab0 Yusuf (God bless them). 
This is so according to ad • (God b)esS them) said that it is not per- 
Muhammad, Zufar and aK ^ ^ ^ a Uquid becomes impure after 

mined except with water. ^ ^ imp ure subs tance does not lead to 
first contact with the imp^ J has been given up due to necessity i n 

purification, however, ^ argue that a liquid uproo ts and the 

the case ot water -,, Wl (underlying cause) of uprooting and 

ability to P urify ‘ - due t0 dose contact and when the particles of 
removal. lm P“" ? js , eft jn a sta , e of purification . 9 The response of 
impurity cn djst i nct ion is to be made between the dress and the 

body' Thish the opinion of Abu Hanifah (God bless him ) and one of two 
vlet narrated from Abu Yusuf (God bless him). In another view from 
him, he distinguishes between them and does not permit purification of 
the body except with water. 


If the boot 10 is soiled with impurity that has a body, like dung, fae- 
ces, blood or sperm and dries up, it will become valid" if it is rubbed on 
soil. This is based on istihsan. Muhammad (God bless him) said that it 
is not valid, and this is based upon analog)', except in the case of sperm," 
because something sticking to the boot is not eliminated by dryness and 
rubbing as distinguished from sperm, as we will mention. The two jurists 
rely on the words of the Prophet (God bless him and grant him peace), 
"If there is filth on them, he is to rub them on the soil for the soil is a puri- 


fying element for them.”" Further, particles of impurity do not penetrate 
leather due to its density, except a little; they are then absorbed back by 


These words exclude the urine of animals whose meat is consumed, 
from Ihe substance in which they are borne. 

'On the basis of texts. 

that is, we agree lhat it becomes impure on first contact with najasah, but when 
the najasah is removed the thing becomes pure. 

And whatever is in the same meaning. 

Pure for permissibility of prayer, 
txemption from the words "not valid.” 

with o ' rt-i: ° rdcd ^om A ishah, Abu Hurayrah and Abu Sa'id al-Khuri (God be pleased 
Wth tl,em; b >’ Dawud. Al-Zayla'i, vol. i, *07-209. 
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the body on drying. Thus, when they are removed, whatever is in them is 
also removed .' 4 

In case of their being moist,” it is not permitted, until he (the wor- 
shipper) washes it (the boot). The reason is that rubbing on the soil will 
increase it (the area) and not purify it. It is reported from Abu Yusuf (God 
bless him) lhat if he rubs it on the soil till no effect of impurity is left it rs 
deemed pure due to widespread need and the unqualified implication of 
the related repoit, and this is the view upheld by our jurists ( Maslid'ikh 
God bless them). 

If it is soiled by urine, and it dries up, it is not permitted to use 
it unless it is washed. Likewise anything that is not solid (has a con- 
crete body), like wine, as the particles are dissolved in it and there is no 
absorbent that can absorb these particles. It is said that the accompanying 
sand and ashes provide a body to it. 8 

In the case of a dress, nothing but washing validates it even if it has 
dried up. The reason is that due to the porous texture of the dress most 

of the particles of impurity are absorbed in it and are not taken out except 
by washing. t 

Mam (sperm) is an impurity whose washing is obligatory when it is 
moist. When it dries up on the dress, rubbing it off validates it,'* due to 
t e words of the Prophet (God bless him and grant him peace) to 'A’ishah 
(God be pleased with her) “Wash it if it is moist and rub it off if it has 
ried up, AJ-Shafi 1 (God bless him) said, "Maui is pure.” The proof 
against him is what we have related. The Prophet (God bless him and 
grant him peace) said, “The dress is washed due to five things”. .. and 
among these he mentioned mam.'* If it sticks to the body, our jurists 

vide' oread ^ ^ *** ^ * iS purified b >' nibbing off as 

widesp ead necessity ,s acute in this case. It is narrated from Abu Hanifah 

as 1 h S$ K m th L at U iS 001 purified except ^ washin 8 as body heat acts 

body (ofT^r^ ^ PartidCS d ° n0t retUfn to the soI >dified 
y (of the fluid). Further, it is not really possible to rub the body. 

And that is najasah. 

;*That is, dung, faeces, blood and so on. 

)q n the basis of istihsan. 

vol. i t 2 0 g 9 har ’ b * n theSe words Al-Dar'qutnl has recorded a similar tradition. AJ-Zavia'i, 

,a " ' S recorded b y al-Dar’qutni. Al-Zayla'i, vol. ,, 2.0. 
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. tf * mirror or a sword," it is sufficient to rub 

W ^ n *» F" «*" «>d 

"f” (dean u c|imln3lcd through rubbing. 

what is on l OUI 1 d, is dried oul in the sun 1 " and iis effect 

' f imp “?Z CO pray on it. Zufar and al-ShSfil (God bl ess 
disappears, P iltedt because the removing factor" is not 

them ) say t a .[ js not permitted to perform tayammum with 

hWr'rely on the worfs of the Prophet (God bless him and gran, him 
peace l "The purification of land'" is by ns drying up. •« Tayammum, 
however is not permitted with it. because the purtty of clean so, I ts a duty 
bid down as a condition by the lex, of thc Qur an (a -K, lab), and it can. 
no, be rendered on .he basis of what is laid down by the tradition. 

Prayer is permitted with heavy (enhanced)" impurtty up to the size 
of a dirham, or what is less than that, like blood, urine, wine, chicken 
droppings and the urine of donkeys, but it is not permitted if the impu- 
rity is in excess of this. Zufar and al-Shafi'i (God bless them) said that 
impurity whether it is more or less is the same, because the text that has 
laid this down has not made a distinction." Our argument is that it is not 
possible to avoid a little impurity and, therefore, it is to be waived. We 
estimated this to be up to the size of a dirham comparing it to the passage 
that is the object of istinja. Thereafter, the consideration of the size of 
the dirham is reported to be on the basis of the thickness of the back of 
the joints on the hand according to the sound report. It is also reported 
with respect to weight where the larger dirham is a mithqdl, therefore, it 
is impurity up to one mithqdl. It is said, after combining these two esti- 
mates, that the first is for thin impurity, while the second is for thick 


s: * Applies to the polished parts. If a sword is engraved, it can be cleaned by washing 
alone. 

"’Not necessarily due In the sun. 

■"This is the crucial factor: colour and smell 
"Water, that is, washing. 
z, Zakat of the land. 

"It is gharih with these words. It is recorded by Ibn Abi Shaybah. Al-Zayla i, vol t, 
211 . 

■‘Wajasah is of two types: heavy or enhanced and light. Heavy, according to Abu 
Hanifah «iod bless him;, is one whose impurity has been laid down by the nasi 
like blood, and which is not a subject of conflict of texts. If another text opposes the 
impurity of a thing, the najdsah is deemed light. 
u between less and more. 
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impurity. The impurity of these things is treated as enhanced as these 
were laid clown by a definitive evidenced 

If the impurity is lighter, like the urine of an animal, whose meat 
is eaten, prayer is permitted with it unless it exceeds one-fourth of the 
dress. This is reported from Abu Hanifah (God bless him), because the 
estimation in this is based on excess that is widespread. A fourth is asso- 
ciated with the whole in certain ahkdm (rules). It is also reported from 
him that it is the fourth of the lower dress in which prayer is permitted, 
like the wrapper/trousers ( mVzar). It is also said that it is the fourth of the 
part (of the dress) affected, like the tail and hem. According to Abu Yusuf 
(God bless him) it is an area equal to the span of the hand by span of the 
hand. Such impurities are deemed lighter according to Abu Hanifah and 
Abu Yusuf (God bless them), due to the occurrence of a disagreement 
about their being impure or due to conflict of two texts or two principles 
upheld by both. 

If the dress is soiled by faeces of horses or cattle to an extent that 
is more than a dirham , prayer is not permitted in it, according to Abu 
Hanifah (God bless him) due to a text that is laid down about its impu- 
rity, and this is the report that “the Prophet (God bless him and grant him 
peace) threw away dung saying this is filth ( rijs or rUcs).”* This report was 
not opposed by another report, which established its enhanced impurity, 
while light impurity is established through conflict (of texts). 

The two jurists maintained that prayer will be deemed valid unless 
the impurity spreads. The reason is that ijtihad is valid in this case. This 
is what establishes its lightness in their view. Further, the reason is that 
there is a necessity in this as the roads are full of it and this argument is 
effective as far as light impurity is concerned, as distinguished from the 
urine of a donkey , 29 which is absorbed by the soil (on the road). We would 
say that necessity has operated once in the case of sandals with respect 
to light impurity so that they are purified by rubbing, thus, sufficient 
burden has been placed upon necessity. yj There is no difference between 

“ The basis is the absence of conflict of texts.. The Author clarifies this at the end of 
the next issue, as well as the end of ihe following paragraph. 

It is recorded by al-Dar'qutni in his Sunan. Al-Bukhari and others have declared it 
bdfil. Al-Zayla'i, vol. i, 21. 

* hb is in response to the assertion that the necessity in the case of the urine of a 
donkey is the same as that for its faeces, and you have held this impurity to be heavy. 

’ Note the principle: necessity is estimated through ils requirement. 
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and other animals. Zufar (God bless 
animals whose meat is uimuI d with A bo Hanifah (God 

him! distinguished between them aim & ' , 

b him) in the can «f ttnimals whose meat ,s not consumed whtle he 

£5 with the two iurists in the case of; .nun* whose meat ,s com 
noted It is reported front Mohammad (God bless hurt) that when he 
entered Ray, and saw the extent to which people were exposed „ he 
nave the verdict that even widespread excess wdl no, prevent prayer. The 
scholars constructed an analogy for the slosh tn Bukhara on th,s. It IS also 
reported that lie retracted at this time his opin.on about boots as well," 

If the dress is soiled by the urine of a horse, it does not affect its 
purity, unless it is excessive, according to Abu Hanifah and Abu Yusuf 
(God bless them). According to Muhammad (God bless him), it does 
not prevent prayer even if it is excessive. The reason is that the urine of 
an animal whose meat is eaten is pure in his view, while it bears light 
impurity according to Abu Yusuf (God bless him). The meat of a horse 
is consumable according to both. 31 As for Abu Hanifah (God bless him), 
the lightness of impurity is due to the conflict of reports on the issue. 33 

If the dress is soiled by the droppings of birds whose meat is not con- 
sumed, to die extent that it is in excess of the size of a dirham, prayer is 
permitted in it, according to Abu Hanifah and Abu Yusuf (God bless 
them). Muhammad (God bless him) said that it is not permitted. It is 
said that the disagreement is about impurity, while it is also said that it is 
about the extent, which is the sound view. Muhammad (God bless him) 
says that impurity is deemed light due to necessity and there is no neces- 
sity due to the absence of such birds in human habitations, therefore, it is 
not to be deemed light. The two jurists argue that they send their drop- 
pings from the air and it is difficult to adopt preventive means against 
them, thus, the necessity is established. If the droppings fall in utensils, it 
is said that the utesnsils are rendered impure, but it is also said that they 
are not as it is not possible to protect such utensils from the droppings. 

If it is soiled by the blood of fish or the saliva of a mule or a donkey, 
to an extent that is in excess of the size of a dirham, prayer is deemed 
valid in it. As for the blood of fish, it is not blood as verified, and is, 

rifila K^ku- t0 w *^ known narration about boots from him that they are not 
punhed by rubbing on soil. ' 

dUet ° ,h L e hi8h5ta,U5 ° fthc anima1 ’ “ ha * Preceded, 
conflict, the impurity isheavy. C h™ 5 dedarin « irT, P urit V light- When there is no 
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therefore, « reported from AM Yusuf (God bless him) 

rl»> he <anad««d to be rn.pt.re when i, is excessive and spread ™ 
over. The saliva of a mule or dotdtey is overlooked, because there is a 
doubt about us impurity and doubt cannot render impure what is pure 

If urine is splash ed/(sprayed) on to it to the extent of the eye of a nee 
die, then, this is of no consequence. The reason is that it is not possible 
to prevent this. 

He said: Impurity is of two kinds: visible and invisible. The purifica- 
tion of that which is visible is the removal of its substance. The reason is 
that the impurity has affected the subject-matter to the extent of its sub 
stance, and is removed by the removal of this substance. Except that some 
of its effect may remain and this is difficult to remove. The reason is that 
hardship is to be repelled. This indicates that washing is not stipulated 
after the elimination of the substance, though there is a discussion about 
things that can be eliminated with a single washing. 

The purification of invisible impurity is through washing till the per- 
son washing is convinced that the object is purified. The reason is that 
repetition (of washing) is necessary to expel the impurity. The person can 
never be certain about such elimination, therefore, preponderant convic- 
tion is taken into account, as in the case of seeking the qiblah. The jurists 
limited washing to three, as conviction is attained through this. The out- 
ward cause has been made to stand in the place of actual cleansing to 
create ease. This is strengthened through the tradition about the person 
waking from his sleep.-’ -1 Thereafter it is necessary to squeeze the mate- 
rial with each washing according to the Zdhir al-Riwdyah , because this is 
what causes the expulsion of impurity. 


7.1 Istinja’ 

Istitija’ is a sunnah, K because the Prophet (God bless him and grant him 
peace) practised it persistently. 36 

It is permitted with stones, or with what stands in its place, by rub- 
bing till the object is cleansed. The aim is cleansing, therefore, it is the 
aim that will be taken into account. 

’’In which it is mentioned that he is to wash them thrice. 

35 According to al-Shafi‘I (God bless him) it is an obligation. 

There are traditions on the issue and among them are those recorded by al-Bukhari 
Muslim. Al-Zaylal, vol. 1, no. 
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There is no specific nu ^ ^ the wor ds of the Prophet (God 

him) said that three is nece s y iiperform j 5 tirt ja\ with three stones. 1 ’*' 
bless him and grant him pea > (Go d b | ess him and grant hl 

We rely on the should use an odd num 

peace), Anyone \ if one does not, then, there i s 

° ne ’ and thC mterpretad - he ^ 
^ hfht rebted ly be rejected on the face of it, because it 
performs istinja’ with . stone .ha, has three sides, and 

this is so by consensus {ijmd ). 

washins with water is preferable due to the words of the Exalted, "]„ 
i, are men who love to be purified, and God loves those who make them- 
selves pure ” 39 that were revealed about people who followed up cleansing 
by stones with washing with water. Thereafter, it is a recommended prac- 
tice (adab) and it is said that it is a required practice (summh) in our 
times Water is to be used (repeatedly) till the person is convinced the 
location stands purified. This is not to be limited with a number, unless 
a person is psychologically averse to it, then, in his case it is limited to 
three; and it is said up to seven Limes. 


If the impurity has spread beyond its outlet, purification is not valid 
unless it is with water, though in some manuscripts (of the books relied 
on) 40 the words are, “except with a liquid.'* This establishes a difference in 
reports about the purification of the private parts with things other than 
water, as we have explained. The reason is that rubbing does not remove 
it, however, it is deemed sufficient for the location of istinja \ therefore, 
rubbing is not allowed beyond it. Thereafter, a limit on the number of 
times is taken into account for a liquid used for the area beyond the 
location of istinja 1 according to Abu Hanifah and Abu Yusuf (God bless 
them), due to the consideration of this location ceasing to be effective. 
According to Muhammad (God bless him), this is done by including the 
location of the istinja 1 , as in the case of other locations. 


J7 It is recorded by al-Bayhaqi in his Sutrn, and also by al-Dar’qutni. Al-Zaylai, voL 
1,214-15. ' 

% is recorded by Abu Dawud and Ibn Majah. Al-Zaylal, vol. I, 217. 

,5 Qur an 9:108 

^That is, manuscripts of Mukhtasar al-Qudun, 



Istinja’ is not to be performed with bon 
prophet (God bless him and grant him peace') n TV***' because the 
ever, a person does so, it is deemed valid due to th ' • this '‘" If > W 
(of cleansing), The underlying reason for the oro' a * ta,nment °f the aim 
unpurity, while for bones the reason is that thev ab ° Ut dun 8 ^ 

Istinja is not to be performed with food as th ° f °^ inns - 
and extravagance, nor is it to be performed with a al . a ! n ° Unte to waste 
the Prophet (God bless him and grant him hand * because 

mance of istinja with the right hand. L °tbade the perfor- 


41 The traditions on the issue are recorded by all the sound compilations, Al Zayla i, 
v °l. 1, 219. 
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Chapter 8 

prayer Timings 


The first 1 timing' of the fajr (morning prayer) 1 is the rising of the second 
dawn, which is whiteness that spreads horizontally in the horizon, while 


'He has given precedence to the fajr (morning) prayer for discussion. In a tradition, 
theeidir prayei has been mentioned first as that is the first prayer during daylight. 

i-fhe word nunvdqit, plural of mtqat, has been translated as timings. The term tniqat 
means the determination of something in terms of time and place. Hence, the miqat far 

hajj. 

’ The word salat literally means “prayer, supplication.” It is given precedence over 
nil other obligations in Islamic law. It is, therefore, the first obligation to be discussed. 
Taharah (purification) was discussed before it, because taharah is the key to salat and 
its conditions, in us technical meaning, in the shari'ah, it is a term used for the well 
known ark&n (elements) and specified acts. Thus, in the shari'ah , the literal meaning 
stands altered to apply to the arkan and specified acts. The arkatt of salat are: qtydm; 
the last sitting posture to the extent of tashahhud\ qird’ah (recitation): ntku' and sujCid. 
As stated earlier a rukn is like a pillar without which a structure cannot stand; without 


its arkan, salat is not valid. The rule ( hukm ) for salat is the extinction of the obliga- 
tion through performance in this world. The cause ( sabab ) for its obligation are the 
specified timings, and its conditions are: taharah (purification); covering of the private 
parts; facing the qiblah-, formulation of the niyyah (intention); time as a condition of 


performance; and the opening takbir. Salat is essentially of four types: fard (by way 
01 definitive obligation); wajib (obligatory); sunnah (required as an emphatic sunrtah); 
and nafl (supererogatory). Fard is of two types: fard ‘ayn (universal obligation) and 
fard kifayah (communal obligation). Salat that is fard as a universal obligation is also 
of two types: first the well known five prayers of the night and the day; and second, 
su at al juntu'ah or the Friday congregational prayer. When the word salat is mentioned 
without qualification, it is the five well known daily prayers that come to mind. It is with 
j €Se /’ ve P ra y crs that the Author opens the discussion of salat. The five daily prayers 
ave een prescribed as a definitive obligation. Such obligation is proved through the 
ur an, the Sunnah, ijnid' (consensus) and rational proofs. A person who denies the 
0 5 'gation of these five daily prayers is imputed with kufr (unbelief). There a number of 
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its last tuning is till the sun^ has not risen. I he basis is the tradition of 
fibril (God’s peace and blessings be on him) when he led 5 the Proph e( 
(God bless him and grant him peace) in prayer." He led the Messenger of 
God (God bless him and grant him peace) in the morning prayer 7 on th e 
first day at the rising ol the dawn. He led him on the second day when the 
whiteness had spread considerably and the sun was almost about to ri se 
Thereafter, he (fibril) said, at the end of the tradition, "What is between 
these two timings, is the time for you and your ummah.” The false daw n 
is not to be taken into account and this is the whiteness that rises verti- 
cally, but is followed by darkness," due to the words of the Prophet (God 
bless him and grant him peace), “Let not Bilals aiihdn (call for prayer) 
or the oblong dawn deceive you. Dawn is that which is dispersed i n the 
horizon, that is, widespread. 

The first timing of zuhr is when the sun has declined, due to the 
prayer led by Jibril (God’s peace and blessings be on him) on the first 
day when the sun had declined .' 11 The last timing for it, according to Abu 
Hanifah (God bless him) is when the shadow of each thing is equal to 
twice its size excluding the fay’ (shadow) of decline. The two jurists said: 
when the shadow is equal to its size. This is a narration from Abu Hanifah 
(God bless him) as well. The shadow of decline is the shadow of things 

verses in the Quran that are laken as the primary evidence lor the obligation as well as 
for ihe prescribed Innings and the number of prayers. 

'This is the use of ihe term “the whole sun” to mean its fractional part. 

'An observation is made that angels are not subject to the obligation of 'ibadai (wor- 
ship) in the sense that humans are, therefore, ihe prayer of libril was supererogatory 
hiufl), whereas Ihe prayer of the Prophet (Got) bless him and grant him peace) follow- 
ing him was a definitive obligation ( Jdrd ), and following by one praying fard behind 
another praying tnifl is null and void. One way this has been answered is that when God 
commanded Jibril to lead the prayer, the prayer became obligatory for him to this extent 
for two days (al-Lakhnawi). 

' Ihe tradition of Jibril has been related from a number of Companions (God be 
pleased wilh them). It is recorded by Abu Dawud, al-TirmidhT and others. Al-Zayla‘i. 
vol. t, 221. 

Ihe fujr prayer is said lo be the first prayer led by Jibril according to a report 
recorded by al-Dar’qutnl from Ibn 'Umar (God be pleased with him). 

According to some it is not followed by darkness, rather if remains till the rise of 
the dawn. 

v lt is recorded by Muslim, Abu Dawud, al-Tirmidhi and al-Nasa’i. Al-Zayla’i, vol. i, 
227; al-*Aynj, vol. 2, 14-15. 

"’As in the tradition above. 
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a t the time of decline. The two jurists maintain that the imdmah of Jibril 
(God's peace and blessings on him) on the first day for the 'asr prayer was 
at this time, while Abu Hanifah (God bless him) relies on the words of 
,Kc Prophet (God bless him and grant him peace), “Make the zuhr prayer 
cool, because the intensity of the heat is from the blaze of heir” The heat 
was intense in their land at such a time . 17 When the reports conflict* the 
,i, n c will not be set aside on the basis of doubt. M 

The first timing for the ‘asr (middle) prayer begins when the zuhr 
timing is over, according to both views , 15 while its last timing is till the 
sun " Has not set, due to the words of the Prophet (God bless him and 
grant him peace), “He who has caught one rak'ah of ‘asr before the setting 
ol the sun 17 has caught the ‘asr prayer.”'" 

The first timing for the maghrih (evening) prayer is when the sun 
sets and its last timing is till the shafaq (dusk— evening glow) has not 
disappeared. Al-Shafi’I (God bless him) said that it is up to the time in 

’ll is recorded by al Bukhari 111 his Stihih. AJ-Zayla'i. vol. 1, 228; al-'Ayni, vol. 2, 19. 

'■'That is, when ihe shadow of a thing is equal to its size. 

"That is. the tradition of imdmah and this tradition. 

" Dll’ liming will not he set aside on the basis of doubt . — This is a response to an 
implied problem: the tradition of making zuhr cool dashes with the tradition o (imatnah 
of Jibril, because he led tile 'asr prayer on the first day when the shadow of a tiling was 
equal to it, which indicates that the timing of zuhr was over, whereas the tradition indi- 
cates that tile timing was not over. The Author's response is that when the traditions 
conflict, a liming established by way of certainty cannot be given up on the basis of 
doubt, that is, as long as the timing was established with a certainty. See the note on 


precaution below as to the timing of ‘asr. 

''He means thereby "whenever the timing is over" depending on which view is fol- 
lowed. The Hanafl jurists have, however, determined that “precaution requires that zuhr 
he prayed prior to the shadow of a thing becoming equal to its size, and that ‘asr be 
prayed when (after) the shadow becomes equal to twice the size of a thing, so that both 
prayers are offered within their timings with a certainty. The timing of asr be deemed 
lo begin from the time when the shadow is twice the size of a thing, excluding the Jay’ ot 
decline, and extending up to the setting of the sun.” Apparently, unlike the Author, they 
apply the rule: when traditions conflict, it is obligatory to follow what is less. It may 
be argued that Abu I lamf.ih’s view provides facility, and his rule appears to be: when 
traditions conflict, follow the facility provided. God knows best. 

"’Applying tile whole to a part. 

‘ 7 There is a discussion about this timing too on the basis of another tradition about 
the liming extending up to the yellowness (turning pale/soft) of the sun. The view fol- 
lowed, however, is that given by the Author. 

"It is recorded by all the six Imams of the sound compilations. Al-Zayla i, vol t, 22b. 



Al-Hitlayah 


BookU: Pr AVer 


which three mk'ah, can he offered, because l.tml (God s peace and bless. 
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cm the words of the Prophet .God bless htm and S ra,t, hmt peace), "The 
first titnintt for nuighrib is when the sutl sets, while the last Immg is tin 

the disappearance of the evening glow. " "hat be has related was for ,h c 

avoidance of the disapproval. . 

Thereafter, the shafaq is the whiteness on the horizon after the red- 
ness according to Abu HanTfah (God bless him), and according to the 
two jurists it is the redness itself; and this is also one narration from Abu 
H an I full (God bless him). Al-Shafi'T also holds the same opinion due to 
th e words of the Prophet (God bless him and grant him peace), “Shafaq 
is the redness.” 5 ' Abu HanTfah (God bless him ) relies on the words of the 
Prophet (God bless him and grant him peace). " The last time for uiaghrih 
is when the horizon becomes dark.”" What he has related is mawquf at 
Ibn ‘Umar (God be pleased with both), and is recorded by Malik (God 
bless him) in al-Muwatta'. There is a disagreement among the Compan- 
ions (God be pleased with them) on the issue .' 4 

The first timing of the 'isha ' is when the shafaq (dusk — evening 
glow) disappears, while the last timing for it is till the rise of the sec- 
ond dawn, due lo the words of the Prophet (God bless him and grant 
him peace), “The last timing for 'isha’ is till the time of the dawn .” 55 This 
is proof against al-Shafi‘i (God bless him) who fixes it at a time when a 
third of the night has passed. 51 ’ 

’’’The tradition has preceded, in particular the tradition from Ibn 'Abbas (God be 
pleased with both). Al-Zayla'i, vol. 1, 229. 

"’It is gharib with these words. A tradition in the same meaning has been recorded by 
Muslim, and another by al- firmidhi. Al-Zayla'i, vol. 1, 230. 

■' That is, what he has related about the iintwuih of fibril is construed to mean the 
avoidance ol the disapproved timing, because delaying waghrib till the last timing is 
disapproved. 

It is recorded by al-Dar'qutni. Al-Zayla'i, vol. 1, 232-33; al-‘Ayni, vol. 2, 27. 

It is gharib. It is recorded by Abu Dawud in his Sanaa. Al-Zayla'i, vol. 1, 234; * 1 " 
'Ayni, vol. 2, 27 

When there is a disagreement among the Companions (God be pleased with tbem)> 
insnot proper to seek suppori from a mawquf tradition. Ibn Nujaym says, however, that 
the/anw on this issue is based upon the view of the Imam and not that of his disciples. 

this too is gharib, however, al-Tahawi has supported it on the basis of a number of 
ef r‘ n h ’ S al -^har. Al-Zayla'T, vol. 234; al-‘Ayni, vol. 2. 30. 

such -I'L ui ^ ess firm) relies on the tradition of the imamah of Jibril. If 
’ Wl ecomc an “Sfe similar to one faced with respect to the last timing 



The first timing for the witr prayer is after ‘isha’, while its last time 
j s till the dawn has not risen, due to the words of the Prophet (God bless 
him and grant him peace) about witr , “Offer it in the period between 
and the rising of the dawn .” 5 He (The Author — God be pleased 
with him ) said that this is the view according to the two disciples. Accord 
ins t 0 Ain't HanTfah (God be pleased with him), its time is the same as 
that of ‘isha, however, it is not given precedence over it to maintain the 

sequential order. 5 ' 


8.1 Recommendations About Timings 

IsJ'ar (appearance of whiteness) is recommended 1 ' for th efajr prayer, J “ 
due to 1 he words of the Prophet (God bless him and grant him peace), 
“Delay fajr till whiteness for it fetches the maximum reward." Al-Shafn 
(God bless him) said that it is recommended to hasten each prayer. 4 ' The 
proof against him is what we have related and what we will relate . 34 

He said: The recommendation 51 is for praying zuhr at a cooler time 
during summers and to pray it early in winters, on the basis of what we 

of zultr, where the Author maintained that a timing established with certainty cannot 
be given up on the basis of doubt. There arc, however, traditions to the effect that the 
Prophet (God bless him and grant him peace) offered isha’ in all three parts of the night. 

••It is recorded by Abu Dawud, al-Tirmidhl and Ibn Majah. Al-Zayla'i, vol. 1, 235; 
,il -'Ayni, vol. 2, 32. 

‘"The reason is that witr is practically a definitive obligation in the Imam’s view (God 
bless him), and when a timing is assigned two prayers it becomes the timing for both. 
It is a sunnah of isha' according to the two jurists. Thus, if the worshipper intentionally 
offers witr prior to isha’, he is to repeat it by agreement of all. If he does it out of forget 
fullness, he is not to repeat it according to the Imam, but he is to repeat it according lo 
the two jurists. 

'’’Except for Muzdalifah during hajj. 

"The meaning in terms of fiqh is that delaying fajr till the last time is permitted 
without disapproval, whereas a small congregation is something that is not approved, 
and so also causing a hardship for the people. Taghlis (praying when it is dark) leads 
to one of two things: causing hardship by asking the people to come early or a lesser 
number in the morning congregation. 

" That is, bringing about the conditions of salat, like purification, wearing clothes 
and the adhau, as soon as the time commences. Al-Tahawi (God bless him) said that the 
worshipper is to commence with taghlis and end the prayer with isfar, he is to combine 
the two through a lengthy recitation. 

‘ About zuhr being delayed till a cooler time, in the next rule. 

■’Whether it is prayed with the congregation or alone. 


g6 Al-Hid&y ah Boo « II -Prav^, 

have related as well as the report ot Anas (bod he pleased with him). 
He said, “The Messenger of God (God hless him and grant him peace) 
used to hasten ziihr in winters, but prayed it in a cooler time during sum- 
mers .” 34 

The delaying of ‘asr 3i is recommended in winters as well as summers 
till such time that the sun has not changed (its bright white colour), as 
there is the opportunity of increase in supererogatory prayers 30 due t 0 
their disapproval after it. What is considered for such change is the disk 
of the sun and that is when it turns into a state when the eyes do not feel 
any strain by looking at it. This is the correct view'' and delaying it till 
this time 38 is disapproved ( makruh ). 

The hastening of maghrib is recommended,™ because delaying it i s 
disapproved { makruh) insofar as there is a similarity in it to the act of 
the Jews . 40 The Prophet (God bless him and grant him peace) said, “My 


-’•It is recorded by ai-Bukhan from Khalid ibn Dinar. Al-Zayla‘ 1 , vol. i, 244; al-'AynT, 
vol. 2, 41. 

"As stated earlier, hastening of all prayers is upheld by Imam al-Shafi’i (God bless 
him). In the case of 'asr, he relies upon a tradition from ‘A'ishah (God be pleased with 
her) recorded by Imam Malik (God bless him) in his nl-Mmvattii', as well as on a tradi- 
tion from Anas ibn Malik (God be pleased with him) recorded by Muslim in his Sahih, 
The Hanafi Jurists rely on a tradition they claim is from Ibn Mas ud (God be pieased 
with him) that the Prophet (God bless him and grant him peace) said, "Pray \ur when 
the sun is a dear white." The tradition, in reality, is from Jabir (God he pleased with 
him) and is recorded by both ai-Bukhari and Muslim. They construe the traditions 
mentioned by al-Shafi‘T (God bless him) in a different way 
"'Before it, 


37 This is stated to counter a view expressed by Sufyan al-Thawri and Ibrahim al- 
N’akhah about the change in the light falling on the walls. 

’ That is, till the sun changes in colour. 

A rational argument advanced by the Hanafi jurists is that people are inclined to be 
occupied with food and relaxation after a day’s work, therefore, hastening the prayer is 

better so that they attend the congregation. 

°^ eC , tion L is ra,sed here that lh<3 disapproval of delaying an act does not neces- 
adrlpri* "*r ^ 1 31 aSttn, ?f * S recommen ded. As if he was expecting the objection, lie 
im oea e) CaUSe " 77 ^ * aCt ° f ' h < The Prophet ( God bless him and grant 
lfT r 10 iT ,h *' ,h ' prayer b be offered prior to the 

the stars became visit,? a " ne (i IJsllms 316 oor to act like the lews, who prayed when 

teXSEE A ir* reco,d ' d W br 

Abu Dawud. ^ ■ ,r adit ion giving a similar meaning is also recorded by 
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uttunah will continue to attain blessings as long as they hasten offering 
Ihe evening prayer and delay the night prayer.” 4 ' 

The delaying of ‘ isha ' up to just before the third of the night (is rec- 
ommended), due to the words of the Prophet (God bless him and grant 
him peace), “If I were not apprehensive of creating a hardship for my 
ummah, I would have delayed the 'isha prayer to just the (end) of the first 
third of the night .” 42 The reason is that this eliminates the proscribed gos- 
• • (hat follows early performance. It is said that in summers it should 
he offered early so that the congregation is not lessened . 43 Delaying it up 
to midnight is deemed tnubdh (permissible), because the evidence of dis- 
approval, which is the thinning of the congregation, has been opposed 
by the evidence of recommendation which is the effective elimination of 
gossip after it , 44 therefore permissibility is established. Delaying it till the 
second half is considered disapproved ( makruh ) as that leads to the thin- 
ning of the congregation, while gossiping ends before that. 

It is recommended in the case of the witr prayer, for one who is in 
the habit of offering it late, to delay it till the later part of the night. If 
he is not confident about waking up, he should offer it before sleeping. 
This is based on the words of the Prophet (God bless him and grant him 
peace), “One who is afraid that he will not be up late in the night should 
offer it in the first part, but one who desires to wake up in the later part 
of the night should offer witr at the end of it .” 45 

If ft is a cloudy day, then, it is recommended to delay fajr, zuhr and 
maghrib, while ‘asr’ and ‘isha’ should be offered early . 46 The reason is 
that in delaying ‘isha there is the likelihood of reducing the congrega- 
tion in view of rain, while in the case of ‘asr there is a suspicion of falling 
into the disapproved period . 47 There is no such suspicion in the case of 
fajr as this is an extended period. It is reported from Abu Hanifah (God 


■"It is ghanb, however, a tradition is recorded by Abu Dawud in his Suruin, which 
gives the same meaning. Al-Zayla‘i, vol. 1, 246; al-‘Ayni, vol. 2, 45. 

41 It is recorded by al-Tirmidhl and Ibn Majah from Abu Hurayraii (God be pleased 
with him). Al-Zayla‘i, vol. 1, 247; al-'Aynl, vol. 2, 46. 

■“Nights are short in summers, therefore, there is little chance of gossip. 

“The two evidences are equivalent, therefore, permissibility remains. 

4, It is recorded by Muslim. Al-Zayla'i, vol. 1, 249; al-’Ayni, vol. 2, 51. 

dA On a cloudy day, the prayer whose name begins with an ‘ayn are to be offered early, 
while the others are to be offered with a delay. 

4: When the light of the sun alters. 



bless him), that ha held that delay in all prayers is recommended as a pre _ 
caution- 4 * Do you not see that performance is permitted alter the (first) 
timing and not before it. 


^Combimng two font (definitive) obligation >» °f ouc ' « (i " excuse.^ 

The Author refers to this briefly in the Book of Ha)). He feel that hi should havediscussed 
i, here. Accordingly, this note is being added For a cloudy day. Imam Abu Hantfah (God 
bless him) offers the principle stated by the Author hat delay mg at the prayers is rec- 
ommended." The reasoning underlying this principle is that delay vs ill vacillate between 
two possibilities: timely performance or qada. Early performance will vacillate between 
timely performance and invalid performance in the timing of the prior prayer. Today, 
we follow our watches and clocks (even in remote villages where life w still primitive). 
The reasoning, however, leads to the conclusion that offering one Jar ( l in the timing of 
another is not valid, unless it is by way of q<lda. The Hanafi jurists, therefore, formulate 
the rule It is not permitted to combine two /(ini obligations ol prayer in the timing of 
one, except at 'Arafah and Muzdalifah where zuhr and Vur are combined at the time 
of zuhr at 'Arafah, while ntaghrib and 'him are combined at the time of 'isha at Muz- 
dalifah. This is not permitted at any other occasion due to the excuse of journey, rain 
or the like. Al-Sh.ifVt (God bless him) said that zuhr and W can be combined and so 
can maghrib and 'isha on the basis of reports front lbn 'Abbas and Ibn 'Umar (God be 
pleased with them) about such combination at 'Arafah and Muzdalifah He argues that 
this may be done so that travel is not curtailed or in rain the congregation is not smaller, 
because people who return to their houses may not be able to return to the mosque 
due to rain. Thus, combining the prayers is permitted due to these excuses. The Hanafi 
jurists (God bless them) argue that delaying prayer till another timing is one the grave 
offences ( kabair ). They rely on a report from Ibn 'Abbas (God be pleased with both) 
that the Prophet (God bless him and grant him peace) said, "A person who combines 
two prayers in the timing of one has brought about a type of the kabd’ir (grave sins)." 
This tradition has been recorded by al-Tirmidhi, who says that in the chain is a narrator 


whom Ahmad has considered du'if. The tradition has also been recorded by al-Hakim, 
and he maintains that the narrator is not da'if The tradition, however, is supported 
by a sound, though mawquf report from ‘Umar ibn al-Kliattab (God be pleased with 
him). This report is recorded by ‘Abd al-Razzaq. The issue, however, revolves around the 
usul preferred by the two schools. The Hanafis maintain that the timings of the prayers 
have been established through definitive evidences from the Qur'an and the mutawatir 
reports as well as ijma‘. Consequently, these timings cannot be altered on the basis of 
legal reasoning or due to a khabar wahid, which cannot restrict definitive evidences. 
Further, the legal reasoning provided by al-Shafi‘i (God bless him) is not valid. The rea- 
son is that journey and rain have no force whatsoever in permitting loss of a prayer 
in its prescribed timing. The combining of the prayers at ‘Arafah and Muzdalifah was 
not based on rationally acceptable arguments. They have been established as ritual pre- 
scriptions due to the evidence of i find' (consensus). It was done by the Prophet (God 
bless him and grant him peace) as established through mutawatir reports, which could 
restrict the legal meanings in the definitive evidences. In addition to this, the tradition 
he (ai-Shafi i) has quoted is gharib as it goes against a well known and established prac- 
tice, and such a report cannot be accepted by us as proof. Thereafter, the report has 
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8.2 Timings in which Prayer is Disapproved 

Prayer is not permitted ' 1 ' at the time of sunrise nor when it ascends to 
its highest poinl nor at ihe time of sunset, due to the tradition ofUqbah 
ibn ‘Amir (God be pleased with him) who said, “The Messenger of God 
(God bless him and grant him peace) forbade us from praying at ihree 
timings, and from burying our dead, at these limes: at the time of the 
rising of the sun until it has risen, at the time of its decline until it has 
declined, and when it is about to set and has finally set.” M The meaning 
of “burying the dead" is offering of the funeral prayer, because burial is 
not disapproved. The tradition in its absolute meaning is a proof against 
al-Shafi i (God bless him) for excluding obligatory prayers 5 ' and {ttawdfil 
at) Makkah. It is also a proof against Abu Yusuf (God bless him) in per- 
mitting 5 * supererogatory prayers on jutnu'ah at the time of decline. 

It is not permitted to offer funeral prayers at these timings, due to 
what we have related, nor prostrations of recitations, because they are 
similar to prayer, except the ‘asr of the day at the time of sunset, because 

various interpretations. One such construction is that the combination was undertaken 
by bringing the performance close to each other and not by crossing over to the other 
timing, that is, by delaying one prayer till its last timing and offering the next in its first 
timing. Reports to this effect have been recorded by Imam Malik (God bless him) as 
well as by Abu Dawud and others. God knows best. 

^The three timings are those when a change is taking place with respect to the sun. 
Out of the three timings, a severe warning is issued with respect to the 'usr prayer in a 
tradition recorded by Imam Malik (God bless him) in which the time close to the sunset 
has been described as one where "the sun is between the two horns of Satan.” Offering 
the ‘asr prayer at this time is disapproved. If it is offered, however, the obligation is dis- 
charged despite the disapproval. This is not the case at sunrise or the time of decline; the 
prayer is not valid in these timings. Al-ShafiT (God bless him) maintains that the prayer 
is not nullified, because the proscription pertains to the nawafil and not the fura'id on 
the basis of the evidence that ‘asr prayed at such a time is valid due to consensus (ijrnd'). 
The Hanafis maintain that the proscription is general in form and meaning as well, and 
it does not convey such a qualified meaning. 

i0 lt is recorded by all the sound compilations, except al-Bukhari. Al-Zayla'i, vol. 1, 
*49~5o; al-'AynT, vol. 2, 55. 

51 Due to the tradition that says: One who went to sleep or forgot his prayer is to offer 
it when he remembers it for that is its timing. It is recorded by Abu Dawud, al-NasaT 
and Ibn Majah as well as others. 

He said this on the basis of a da'if tradition recorded by al-Shafi'i (God bless him) 
as well as by ai-Bayhaqi. He maintained that the people face the need of greeting the 
mosque at the time of decline on Friday. 
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Ihe «,« Of the obligation is that componen .of tme h , U is 

I nked to the whole, performance becomes .alul ahu it If it us linked to 
“pas, moment, .hi person praying a. the last . m 1 1 he doing* by 

way of delayed performance >. f th« » 1,1 ■ ■ Ih «“« being 

The las. coinponem of time), then, he has performed the prayer according 
She obligation as distinguished from other prayers for .her obligation 
has been imposed as a whole and cannot be performed m overlapping 


parts. 5 ' 

He (God he pleased with him) said: The meaning of negation, men- 
tioned with respect to the funeral prayer and the prostration of recita- 
tion is disapproval. Thus, if they are offered m these timings or a verse 
of prostration is recited in such timings and the person makes a p, 0S - 
t ration, it is deemed valid. The reason is that it lias been performed in 
overlapping (split) timings as they have become obligatory, because the 
obligation commences with the arrival lor funeral and lecitalion. 5 ' 

It is deemed disapproved to offer supererogatory prayers after fajr, 
until the sun has risen as well as after the (performance of) W till the 
sun has set, on the basis of the report that the Prophet (God bless him 
and grant him peace) proscribed this. 11 

There is no harm if in these two timings 1 " the prayers lost, prostra- 
tions of recitation or funeral prayers are offered. The reason is that the 
disapproval was on account of the definitive obligations so that the time 
would be spent on them and not due to a cause in the time itself. Thus, 
this disapproval does not arise in the case of (lost) definitive obligations 
and for what is obligatory for itself like the prostration of recitation. It 
does arise in the case of a person under a vow of consecrat ion, because 
the creation of its obligation is linked to his own volition; as it does ill the 
case of two rak'ahs of circumambulation and for what he started, but then 
rendered void, The reason is that the creation of the obligation is due to 


“See the tradition about catching the first rak'ah of nsr at the last moment belorc 
’/nigh rib, to understand what he is saying. 

' J I hat is, they start earlier and are then performed Jt the disapproved time. 

”tt is recorded by all the six sound compilations with different chains. Al-Zayla‘>. vol. 
i.252;al-'Ayni, vol.2, 66. 

'"That is, after the performance of fajr prior to the rising of the sun and after the 
pertornuncc of ‘asr prior to the setting of the sun. 
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something other than him. This is the ending of the circumambulation 
and the protection of the worship from being lost. 57 

It is disapproved to offer supererogatory prayers after the rising of 
the sun beyond the two rak'ahs of fajr. The reason is that the Messenger 
of God (God bless him and grant him peace) did not pray more than 

these two despite his eagerness for prayer. 51 ' 

Supererogatory prayers are not to be offered after sunset prior to the 
offering of the obligatory prayers, because these will lead to delay in the 
maghrib prayer. 

Supererogatory prayers are not to be offered when the imam has 
risen for the khutbah (sermon) until he has completed his sermon, 
because this leads to occupation with other matters to the neglect of the 
sermon. 


' An exercise for the would-be jurist . — Those who wish to develop their skills as iunsts 
and their legal reasoning may try answering the following question(s): (The first two 
apply to/tin/ and the rest to nawdfil): (a) Which obligatory prayer (fani) offered in these 
timings is valid? (b) Which obligatory prayer offered in these timings is not valid? (c) 
Are the nuwafit ottered in these timings valid though disapproved? (d) If a na]l prayer 
started in such a timing is rendered invalid, will it give rise to qadal (e) What is the rule 
for the timing when the sun is about to set, but has not, when the ‘asr prayer has not 
been offered 7 (f) What is the rule in this case when the 'asr prayer has been offered, but 
time is still left for sunset? (g) What is the rule for similar situations for the fajr prayer? 

(h) What about the time when the sun has set, but maghrib has not been offered as yet? 

(i) What is the rule with respect to these timings when the cause for the obligation has 
been brought about by the worshipper himself? (j) Do all these timings come to twelve? 
If so, how many of these are due to time itself? (k) And finally, separate the rules for 
different schools of law. 

'“Agreed upon by al-Bukharl and Muslim. Al-Zayla‘1, vol. i, 255; al-'Ayni, vol. 2, 71. 


Chapter 9 


Adhan (Call to Prayer) 


Adhan' (call to prayer) is a required practice (sunnah ) 1 for the five 
prayers’ as well as jumu'ak' and not for other prayers 5 besides them , 6 
due to mutawatir transmissions about this . 7 


'In its literal sense, the word means i'lani (notification). In its technical meaning it 
is notification in a specific manner at specified limes. The term is also applied to mean 
particular words, and the syntactical order of these words is a sunnah. Accordingly, if 
the order is changed, it is preferable to repeat the adhan. 

J lt is a sunnah according to most jurists. Some of our fuqaha maintain that it is 
wdjib (obligatory), based on the words of Imam Muhammad (God bless him) that if 
the residents of a land agree to give it up we would fight them. Such fighting, however, 
would he binding due to their negligence and the giving up of their din, just like the 
giving up ofzakdt. 

3 For men. 

4 He has mentioned jumu‘ah to take care of the conception that perhaps adhan for 
it is like the prayers of the two 'ids, as all these are related to the rules pertaining to the 
imam as well as the comprehensive city ( rnisr jarni'), otherwise this prayer is included in 
the five prayers. 

’Like witr, the 'id prayers, tarawih, the eclipse prayer, istisqd 1 , funeral prayers and 
other prayers. 

h There are well known traditions recorded by Muslim on the issue. Al-Zayla i, vol. 1. 
257 . 

7 That is, its mutawatir transmission right from the time of the Prophet (God bless 
him and grant him peace). Al-’Aynl, vol. 2, 78. 
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The description o f adhan is well known/ and is in accordance with 
the adhan of the Angel who descended from the sky.'' 

And there is no tarji"" in it," and that is the taking back of his tone 
and then raising his voice for the two shahadahs after having pronounced 
I hem softly. Al-Shafii (God bless him) said that there is tarji' in it d Ue 
to the tradition of Abu Mahdhurah (God be pleased with him) that “the 
Prophet (God bless him and grant him peace) ordered him to observe 
UirjV."' 1 Our argument is that tarji is not mentioned in the well known 
traditions. What he has related was merely to instruct and he thought it 
was an order to observe tarji'." 


'The origin ol the itrta is attributed to different causes, however, the jurists see nu 
vlash between them, One report attributes it to the night of ascension (ism') anc | ^ 
\ngd s adlunr Another report says that 'Abet Allah ihn Zayd and 'Umar Ibn al-Khattab 
K'.od be pleased with them) both saw it in their dreams. Another view is that it is based 
upon the adlum of Abraham (God bless him and grant him peace): 'And make the call 
hiilhiin) of the Pilgrimage among men: they will come to you oil foot and (mounted) 
on even camel, lean on account of journeys through deep and distant mountain high- 
ways." I Qur'an 22:27! Abu Bo k r al-|ass.is maintains in his Ahkdm al-Qur'mt that isrd ' 
was at Mecca, whereas the adhan commenced at Madinah. The cause (sulmb) of ah dan, 
as distinguished from its origin, is the time of prayer. 

'It is recorded by Abu Da wild. In this tradition, the adhiin is described with fifteen 
staternentsand then the iijiiinah is elaborated with two additional statements. Al-Zayla'i, 
vol. i, iw, al-'Avnj, vol. 2, 79. 

"Dual pronouncement of the shnliddnh In a lower tone followed by its dual pro- 
nouncement in a louder voice. 

"The adhan in our view consists of fifteen statements: Takhir at the beginning (four 
statements), the two shahtidahs (four statements), call for sn/rr/i and falah (four state- 
ments), lakbir at the end (two statements), and conclusion with kalntitU iklilas (single 
statement) Al-Shalii (God bless him) maintains, in one narration, the form of tarji' 
mentioned by the Author. In another narration he says that the adhan consists of sev 
enicen statements, and he adds two additional statements for the tarji'. In yet another 
narration from him, adhan consists of nineteen statements. Imam Malik (God bless 
bim) upholds the tarji', but he converts the four initial statements to two. All these views 
are based upon traditions recorded in the sound compilations. Por a good analysis, sec 
al-'Ayni, vol. 2, 79-80. 

,; lt is recorded by Muslim and the four compilers of the Sanaa. Al-Zayla'i, vol. 1, 263; 
al- Ayni, vol, 2, 79; 


v‘ iw ' (God blcss him > bas stated in Shari, al-Athar that it is probable that 
)l J ' .*) ’ ura pleased with him) did not raise his voice enough, as much 

'/•■Jr mP ° l 1 bm him * nd H r,lnt him peace) wanted, so he asked him for 3 
wiih h !°1 u" 1 ° Udcr V ° ,C<; ' 0lhi:rs luivc ar gued 'bat Abu Madhurah (God be pleased 
W3S : f a go n verted to Islam and the Prophet (God bless him and grant him peace) 
i- mg lum, I here is no tarjT in a report from him recorded by al-Tabaranl. 



In the adhan for the morning prayer he is to add twice, after the 
or d falah, the words as-salatu khayrummina ’n-nawtn (prayer is better 
han sleep). The reason is that Bilal (God be pleased with him), when he 
found the Prophet (God bless him and grant him peace) sleeping, said 
wice, “Prayer is better than sleep.” The Prophet (God bless him and grant 
him peace) said, "How good this is, O Bilal. 14 Incorporate it into your 
idltivi"* ft became specific for the adhan of th efajr prayer, because it is 
'the time of sleep and being unaware. 

Iqdiuah (call for commencement of prayer) is similar to adhan, 
except that in it, after the word falah, the words qad qamati ’s-salat 
arc pronounced twice. This is what the Angel descending from the sky 
did,''' and this is well known. Thereafter, it is proof 1 ' against al-Shafi‘1 
(God bless him) when he maintains that iqdmalt is to be pronounced 
with single pronouncements, except the words qad qamati 's-saldt that 
are pronounced twice. 

He (the tmi’adhdhin) is not to hasten' 11 the recitation of adhan and is 
to adopt rapid recitation for the iqdmah, due to the words of the Prophet 
(God bless him and grant him peace) to Bilal, “When you recite the 
adhan, do it in a relaxed manner, w but when you pronounce the iqdmah. 
do it rapidly.’”” This is an elaboration of (the underlying) recommenda- 
tion. 

He is to face the qiblah while making the calls. The basis is that the 
Angel descending from the sky made the call for prayer while facing the 
qiblalid' If he does not face the qiblah, it is still valid due to the attainment 


M Thc jurists conclude from this that it is nuistaliabb (recommended). 

■'ll is recorded by Ibn M.ijali, Ahmad, al-llayhaqi and others. Al-Zayla'i, vol. 1, 264- 
t' 5 ; al-'Ayni, vol. 2, 82-83. 

“'ll is recorded by Abu Dawud. In Abu Dawud’s report Irons Mu'adh ibn labal (God 
be pleased with bim), Abet Allah ibn Zayd (God be pleased with him) describes the 
iqdmah pumounccd by the Angel. Al-Zaylu‘ 1 , vol. 1, 266; al-'Ayni, vol. 2, 83. 

1 Imam al-Shali'I (God bless him) relies on a report from Anas (God be pleased with 
him). The l lanafis maintain that the report they rely upon is mash hiir and cannot be 
overturned with the report of a single person. 

"This is based upon the required practices of adhan. Some o! these pertain to the 
adlidti itself, while others refer to the qualifications of the miTiullidliin. 

"'For udhan, a space of a few moments is to be given between the statements ol the 
adhan. this is not to be done for the iqdmah. 

’ll is recorded by al-Tirmidhi. Al-Zayla'i, vol. t, 275; al-'Ayni. vol. 2, 89. 

‘Ihis tradition has preceded as recorded by Abu Dawud. Al-Zaylai, vol. u -, 4 . •* 
Ayni, vol, 2, 90, 


M iliihiytih 
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oppusillun <)l \hv tlirttuihi . , . r . 

On nixinouncing .be ward «** ,“ nJ At w„ rd 
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the j cfI ; Ik-cjuh- iliac w(,r.K « addrewed In the pmple, ihcrclnre, tl lcy 
arc pronounced while lacing them. 

If he turns (in a circular fashion) on his pedestal,- it is valid, He 
means thereby that (he may do so) if he is not able to turn his face to the 
ng ht and to the left while keeping his feet planted m their place, as is i|, e 
smmlr' something that may occur when the pedestal is spacious/' If he 
does so without need, it is not permitted. 

It is preferred for the mu’adltdhin to insert his fingers in his ears. 
This is what the Prophet (God bless him and grant him peace) ordered 
Bilal (God he pleased with himj to do," and also because it is the best 
method of making the call. If he does not do so, it is (still) deemed 
proper (kwi), because it is not a primary sunnah (opposition to which 
amounts to innovation). ^ 

Tathwib - for the fajr prayer, that is, hayya ‘ala 's-salah, hayya 'ala 
'l-falah, pronounced twice between adhan and iqdmali is deemed good, 
because it is the time of sleep and heedlessness. It is disapproved for the 
remaining prayers/*' The meaning (of tathwib ) is to return to the notifi- 
cation after having notified (the time for prayer), and it is in accordance 


“The jurists maintain that it is recommended to pronounce the udhnti from a raised 
platform, In support, they mention reports about the places close to the mosque of the 
Prophet (Ciod bless him and gran! him peace) from where Bilal (God be pleased with 
him ) used to make the call for prayer. 

'This refers to a tradition agreed upon by al-Bukhari and Muslim. Al-Zayla'i, voi. i, 
276. 

li is stated in al-Wiqdyah that this refers to a situation where keeping his feet planted 
and turning may not result m proper “notification.” 

■si'.' 5 recordcd Ib " Majah in his Swum. AJ-Zayla't, vol. i, 278; al-'Aynl, vol. 2, 9 - 2 - 
Furthers tT' " 1 d ° e . S n0< taJ<c 3Way ^ ora tbe proper pronouncement of the adhan. 
(God be pleased with him).' ^ menti ° ned ln the tradition of Abd Al,dh ibn ^ 

benefit of the artTT ^ IS return - The word thawdb is related to it as the 

and again. * ° retUrnS ’° * llm ' Here il mean « returning to the notification again 

ill 

be pleased with them) " j considered a n innovation. The Companions (God 

do this, calling it an innova^on^ *° ^ 3VC * 00 * <ec * down upon those who attempted 10 
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w ,lh whal ill cy practised. This irilhwtb was initiated hy the jurists of Kola 
after the pound <d l,lc Companions (Ciod be pleased with them) due to 
Ihc changing behaviour of the people. They made it specific to the fajr 
prayer, as we have mentioned, while the later jurists preferred it for all 
prayers’" due to the emergence of laziness with respect to religious mat- 
lc( s, Abu Yusuf < ( rod bless him ) said that he did not see any harm in the 
m 11) ul I til bin saying i<> the amir ( ruler) in all such blessings, ’’Peace on you, 
dntnir, the mercy of God and His blessings, hayya 'ala )->alal 1, hayya 'ala 
‘l-falah, may God have mercy on you.” Muhammad (God bless him) dis- 
regarded this as the people are all equal in social matters. Abu Yusuf (God 
bless hint) made it exclusive for the rulers due to their preoccupation with 
affairs of the Muslims so that they may not lose the congregation. The 
same applies to the qadi and the mufti." 

He is to sit down (for a period) between adhan and iqamah, except in 
the case of the maghrib prayer. This is the view according to Abu Hanifah 
(God bless him). The two disciples said that he is to sit for the maghrib 
prayer as well, for a brief moment, because it is necessary to separate 
the two and linking both is disapproved. This separation does not occur 
through silence due to the presence of such silence between the words of 
adhan. Thus, he is to separate the two by sitting as is done for two con- 
secutive khutbahs (sermons). Abu Hanifah (God bless him) argues that 
delay is disapproved ( makruh), thus, it is sufficient to make the minimum 
separation to avoid delay. In our issue the place is different and so is the 
voice, therefore, a separation takes place due to silence, and this is not the 
case in a kh lit bah}- AJ-ShafiT (God bless him) said that he is to imple- 
ment the separation through two rak'ahs keeping in view the practice 
for the remaining prayers. The distinction has been mentioned by us • 
Ya'qub, (Abu Yusuf) said: “I saw Abu Hanifah, (God bless him) making 
the call for the maghrib prayer and pronouncing the iqamah, and not 
sitting between the adhan and the iqamah .” This conveys what we have 

There aic two da if traditions on this. One is recorded by al-Tirmidhi and the other 
by Ibn Majah. AJ-Zayla'i, vol. 1, 279. 

’“Without specifying the words to be used for it. 

"And, anyone employed in public service. , 

‘‘The person and place are the same, therefore, analogy constructs upon t e 
khutbah is not valid. 

u Whcn he said that delay in it is disapproved. 
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said. 3 '* !t is recommended thal the mu'adhdhin be knowledgeable about 
the sunnali due to the words of the Prophet (God bless him and grant 
him peace), "The best of you should make the call lor prayer,”- 15 

For prayers lost, he is to pronounce the adhan and then the iqamah 
The basis is that the Prophet (God bless him and grant him peace) offered 
fujr as qada' (delayed substitute performance)’ 7 after the night of ta'rjs 
(dismounting by the traveller late at night) with adhan and iqamah and 
this is proof against al-Shafi‘T (God bless him) who considers iqamah to 
be sufficient. 

If he has lost a number of prayers, he is to pronounce the adhan 
for the first and make the iqamah, on the basis of what we have related. 
He has a choice with respect to the rest. He may pronounce the adhan 
and the iqamah if he likes, so that the qada ’ may conform fully to the 
ada (timely performance), and if he likes he may restrict himself to the 
iqamah , because adhan is for the presence of the people and they are 
present. He (the Author — God be pleased with him) said: It is narrated 
from Muhammad (God bless him), that he is to make the iqamah for the 
remaining prayers and is not to make the adhan. The jurists said that it is 
possible that this is the view of all of the jurists. 

It is necessary 3 * 1 that he make the call to prayer (adhan) and the 
call for commencement (iqamah) in a state of purification, but if he 
does so without minor ablution (wudu’), it is still valid, - w because it is 
dhikr (remembrance) and not a prayer, thus, wudu' in this case is rec- 
ommended as it is in the case of recitation. It is deemed disapproved 
(makruh) 4 " to make the iqamah without wudu’ insofar as a separation 
(is created) between iqamah and salat (by the performance of wudii‘). v 

I hul is, he is not In sit down between the two for Maghrib, 

It is recorded by Abii Ddwud and Ihn Majali. Al-Zayla‘ 1 , vol. t, 279; al-'Aynl, vol. 2, 
10s. 

I hat is, it is recommended for lost prayers whether they are offered In a congrega- 
tion or alone. 

' It is recorded by Abu Dawud and Jbn Majali. Al-Zayla’I, vol. 1, 281; al-'Ayni, vol, 2. 
105. * 

llut is, it is required by way of recommendation as is to be concluded from the rest 
of the statement. 

II I llal . l! " 11 is valid Mthom an accompanying disapproval. 

n ' 14 caiL ’’ h 13 -Hd, but with an accompanying disapproval. 

Assuming that the person making the iqamah has to pray with the congregation. 
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however narrated that even iqamah (without wudu') is not consid- 
^ l !i noroved as it is one of the two adhans. It is also narrated that 
^ adhan (without wudu ’) is considered disapproved as he is making a 
^n'fbr a state (of purification) that he has himself not answered. 

M [t is deemed disapproved that he make the call for prayer (adhan) 
hen he is in a state of major impurity (Janabah), by unanimous agree- 
W 6 1 The interpretation of the distinction 142 in one narration 43 is that the 
"dZw is similar to prayer, therefore, purification from a state of enhanced 
ntual impurity is stipulated and so also for hadath, just as purification 
from both is necessary for the validity of salat , but in another narration, 
which is the narration of the Zdhir al-Riwdyah there is no disapproval 
for the lighter of the two, acting upon the similarity between adhan and 
recitation where recitation is allowed without wudu \ but not without 
bathing . 44 (Imam Muhammad says) in al-fami ‘ al-Saghir: If he has made 
the call for prayer and that for commencement without wudu, he is not 
to repeat them, but in the case of the junub I would prefer that he repeat 
them. If, however, he does not repeat them, it (salat) is valid. In the first 
case, it is due to the lightness of the ritual impurity. As for the second, 
in repetition due to major ritual impurity there are two narrations. The 
more plausible of these is that he should repeat the adhan and not the 
iqamah, because the repetition of the adhan is lawful but not the iqamah. 
His statement that “if he does not repeat them, it is valid' means the the 
prayer is valid, as it is valid without adhan and iqamah. 

He said: Likewise, the woman makes the call to prayer, meaning 
thereby that it is recommended that the adhan be repeated in accordance 
with the sunnah. 

The call for a prayer is not to be made before the commencement of 
its time and it is to be repeated within the time. The reason is that adhan 
is meant for notification, and doing so before time leads to confusion. 

Between purification from hadath , requiring wudu’, not being disapproved and 
purification from janabah , requiring bathing, being disapproved. 

I mm Abu Hanifah (God bless him) maintaining that both types of impurities are 

disapproved for adlum. 

iss ^ <1Ve la ^ cn t ^ lc liberty of altering al-Marghlnani’s text somewhat to explain the 
^ Comillcn b’* ors °f ol-Hiddyah are unable to provide and explanation with the 
.^ lin 8 lext ' k appears that some text has been omitted by accident. A reading ol the text 
w n C ‘ n B t,1e problem area and the one that follows it shows that the learned Author is 
' Vare ol the issues and views. We have merely filled up the gaps. God knows best. 
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Abu Yusuf (God bless him) said, and this is also ihe opinion of al- 
Shiifi 4 ] (God bless him), that it is permitted for the/«;r prayer in the 
second half of the night, 4 ' and this is due to inherited transmission from 
the people of the two Hamms. The proof against all is the statement of 
the Prophet (God bless him and grant him peace) to Bilal, “Do not make 
the call for prayer until the rise of the dawn has become clear to you (like 
this),” and he spread his hands horizontally. 4 " 

The person on a journey is to make the call for prayer (adhdn) and 
for its commencement (iqatrnh), due to the saying of the Prophet (God 
bless him and grant him peace) to the two sons ol Abu Malikah (God be 
pleased with them), '‘When you travel, both of you should make the call 
for prayer and both the call fur commencement. 1 

If both are given up together, it is considered niakruh (disapproved), 
hut if iijdimh is deemed sufficient, it is valid, because adhnn is foi ensur- 
ing the attendance of people who are absent, whereas the travelling com- 
panions are present. I(]dmah, however, is for announcing the commence- 
ment, and this they need. 

If he prays in his house in the city, he is to pray with the adhan and 
the iqamah, so that the performance of the prayer is in the form of a 
congregation; but if he gives this up, it is valid, due to the saying ot Ibn 
Mas'ud (God he pleased with him), "The adhan of the locality is sufficient 
for us.” 


s This rule has special idevance where people begin tasting with the adhan. In such 
a case, making the call before time during Ramadan is likely to lead to confusion, as *h e 
Author states, 

" reC ° rded by AbG Diwjd - Ai-Zayla'i, vol. i, 283; al-‘Ayni, vol. 2, U3- 
I * 15 re ' | orded by all ihe six Imams of the sound compilations. Al-Zayla'i, vol. t. *9 0, 
al- Aym, vol. 1, 114. r 


Chapter 10 


The Conditions that Precede Prayer 


It is obligatory for the person praying to give precedence to purification 
from ritual and actual physical impurities in the manner we indicated 
in what has preceded. 1 God, the Exalted, has said, “And thy garments 
keep free from stain!” 1 and he said, "If you are in a state of ceremonial 
impurity, bathe your whole body.”-’ And he is to cover his private parts, 
due to the words of the Exalted, “Wear your beautiful apparel at every 
time and place of prayer,” 4 that is, what will cover your private parts at the 
time of each prayer. The Prophet (God bless him and grant him peace) 
has said, “There is no prayer for a woman who has started menstruating, 
except through a covering,”' that is, a woman who has attained puberty. 6 

The 'awrah (private parts) of a man extends from what is below the 
navel up to his knees, due to the words of the Prophet (God bless him 
and grant him peace), "The ‘awrah of a man is between his navel and his 
knees.” 7 It is also reported in the words, “What is below the navel up to 
what is below the knees.” 8 This reveals that the navel is not included in the 

‘In the Book ofTaharah, especially the chapter on cleansing of impurities, 

’Qur'an 74:4 

‘Qur’an 5:6 

‘Qur an 7:31. The word “mosque" in the verse is interpreted to mean salat, as the 
Author states. 

’It is recorded by the compilers of the Suttan, except al-Nasa’i. The tradition is 
' e at<:d from ‘A'ishah (God be pleased with her). AJ-Zayla'i, vol. 1, 295; ai-'Ayni, vol. 

. 1 l,at is . considering the basis of bulugh (puberty) or menstruation as bulitgh itself, 

’ecause a menstruating woman cannot pray with or without a covering. 

It is recorded by al-Dar’qupii in his Sunan. It is also recorded by Ahmad in his 
ATZayla'i, vol. i, 296; al-‘Ayn>> vol, 2, 111. 
ms tradition is also recorded by al-Dar’qutni. AJ-Zayla'i, vol. i, 298. 



private parts, as against what is maintained by ai-Shafih (God bless him), 
and the knees are included ui the private parts, which is again opp osed 
to his opinion. The word i/d (up to) is to be interpreted as the word ma‘ 
(including), acting on the meaning of the word hand (until, uptil) 0r 
by acting upon the words of the Prophet (God bless him and grant him 
peace), “The knees are included in the private parts. 9 

The entire body of a freewoman is the ‘ awrah , except for her face 
and the palms of her two hands, due to the words of the Prophet (God 
bless him and grant him peace), “A woman is a concealed 'awrah.’'' 0 The 
exemption of the areas (parts) is due to the necessity of uncovering them. 
He (God be pleased with him) said that this is explicit in holding that the 
feet are also the 'awrah, but it is related that they are not and that is the 
correct view. 

If she prays when a fourth or third" of her calf is uncovered, she is to 
repeat her prayer, according to Abu Hanifah and Muhammad (God bless 
them). If it is less than a fourth, she is not to repeat it. Abu Yusuf (God 
bless him) said that she is not to repeat it even if less than one-half of the 
calf is uncovered. The reason is that a thing is described through its major 
part when what is being compared to it is less than it, for this is how both 
terms of comparison are used. With respect to one-half, there are two 
narrations from him. Thus, he considers either exceeding the minimum 
or not reducing the maximum. The two jurists argue that one-fourth 
conveys the meaning of the complete limb, as was the case in the rub- 
bing [mash) of the head or shaving the head after ihrdnt. Thus, a person 
looking at another’s face reports that he has seen it, even though he has 
not seen more than one of its four sides. 

The hair, the front of the torso and thighs are similar, that is, their 
rules are based on the same disagreement, because each one of them is 
a separate body part. The meaning is the hair that hangs down from the 
head, and this is correct. The washing of these was set aside in the case of 
janabah due to the hardship involved. The genitals (‘awrah ghatizah) are 


It is recorded by al-Dar'qutni in his Sunan. Al-ZaylaT vol. 1, 297; al-'Aynl, vol. l, 

123. 

1 H is recorded by al-Tirmidhi from 'Abd Allah ibn Mas'ud (God be pleased with 
AI ' Za >' la ''' vol. 19#; al-'Aynl, vol. 2, 124. 

'This is how the text is transmitted from Muhammad (God bless him) with fourth 
antJ third. Some lalcr scholars have, therefore, omitted "third” from the text, while oth- 
ers maintain that fourth is based on q,yas and third on istihsdn. 







governed by the same disagreement, although the penis is considered a 
separate limb and so are the testicles. This is the correct view, that is, not 
treating them as one. 

What is ‘awrah for a man is the ‘awrah for an amah and so is the 
front of her torso and her back. What is besides this of her body is not 
part of the ‘awrah. This is based on the words of ‘Umar (God be pleased 
with him), “Get rid of your veil stinking wretch, do you wish to pass as 
a freewoman.” 12 Further, she usually goes out on errands for her master 
in her work clothes, thus, to avoid hardship, her state is judged to be like 
that of a woman in the prohibited category for all men. 

One who does not find anything' 3 with which to remove impurity 
(from his dress), is to pray with it, and is not to repeat it. This is inter- 
preted in two ways. In case one-fourth or more of the dress is pure, he 
is to pray in it, but if he prays naked, his prayer is not valid, because a 
fourth of a thing stands in the place of the whole. If less than one-fourth 
is pure, then, the rule is the same according to Muhammad (God bless 
him), and it is also one opinion of al-Shafi‘1 (God bless him). The rea- 
son is that praying in it leads to the giving up of one obligation, 13 while 
praying naked amounts to giving up several obligations. 15 According to 
Abu Hanifah and Abu Yusuf (God bless them) he has a choice between 
praying naked and praying in the dress, and the latter is preferable. The 
reason is that both 1 '’ are obstacles in the way of permissibility of prayer in 
the case of a choice 17 and are similar in terms of the amount of exemp- 
tion;’" thus, they are similar with respect to the huktn of prayer. 19 The 
giving up of a thing for its substitute does not amount to giving up of 
the obligation. 21 ’ The preference is created because covering of the private 


‘‘It isgharib in these words. A report conveying the same meaning has been recorded 
by ‘Abd ai-Razzaq. Al-Zayla‘i, vol. i, 300; al-'Ayni, vol. 2, 133—34. 

"That is, some liquid. 

’And that is purification. Thus, he is choosing one with the minimum deficiency. 

"As it is recommended (see next rule) that if he is praying naked, he adopt the sitting 
posture, therefore, he will be giving up qiyatn, rukit', sujud and even the covering of the 
‘awrah. 

Impurity and nakedness. 

That is, when one has the ability to overcome both. 

"Of one-fourth. 

Jhat is, one or the other can be chosen. 

fbat is, of qiyain, ruku', sujud and ‘awrah. 
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parts is not specific to prayer alone (being required otherwise too), while 

purification is specific to it. ....... 

/V person who does not find a dress ,s to pray naked in the s.ttmg 

posture, bowing and prostrating by indication.-' This is what the Com- 
panions of the Prophet (God bless him and grant him peace) did.- if 
he prays in the standing posture, his prayer is valid, he reason is that 
in the sitting posture the private parts are covered, while in the stand- 
ing posture he is able to perform the arktw. He may, therefore, incline 
towards any of the two he likes, except that the first is preferable. The 
reason is that covering is obligatory due to the claim of piayer and as a 
right of the public, 2 ' and also because there is no substitute for it. 1 * while 

indication is a substitute of the arkan. 

The worshipper is to form the niyyah (intention) ' 5 for the prayer that 
he is about to offer without separating the niyyah from the tahrimah 
with any act. The legal basis for this are the words of the Prophet (God 
bless him and grant him peace), “Acts are determined by intentions ." 25 
Further, the commencement of prayer is by standing up for it, which is 
an act that vacillates between normal movement and worship and a dis- 
tinction cannot be made except through niyyah. The niyyah that precedes 
takbir is operative when the takbir is pronounced as long as an act is not 
performed that cuts off such operation; and it is an act that is not com- 
patible with prayer. The niyyah that is formed after the takbir is not to 
be taken into account , 27 because the acts that precede it are not worship 
due to the absence of tiiyyah. In the case of fasting it is permitted due to 
necessity. Niyyah is resolve and the condition is that the worshipper know 

•'According to aftAyni, what the Author has slated is transmitted from Ibn ‘Abbas, 
Ibn ‘Umar, 'Ata', ‘Ikrimah, Qatadah, al-Aw/a'i and Ahmad. Al-Muzani said that he is to 
pray in the sitting posture alone. Mujahid, Zufar, Malik, al-Shafi‘i and Ibn al-Mundhir 
said that he is to pray standing and also perform ruku' and sujitil. Al-‘Ayni, vol. 2, 136- 

‘ It is gharib, however, it is recorded by ‘Abd ai-Razzaq. AI-Zayla‘i, vol. t, 301; al-‘Ayni. 
vol. 2, 137. See next note, however. 

Adopting a covering is obligatory otherwise one becomes a public nuisance. 

; 'For a covering. 

'Most jurists agree that niyyah of the qalb without the use of words is valid, as the 
Author states below. 

It is recorded in all the six sound compilations. Al-Zayla‘i. vol. l, 301; al-‘Aym> vol 
2, 138. ’ 

:7 AI KarkhT states that It is acknowledged as long as he is within thana. Opinions 

ay ary as to the limit up to which such niyyah is to be acknowledged. The maximum 
limit in such views is up to the rukQ‘. 



in his heart as to which prayer it is. Pronouncing it in words is of nn legal 
consequence, but it is considered good insofar as it helps in focusing his 
resolve. Thereafter, if the prayer is supererogatory, an unqualified niyyah 
is sufficient likewise if it is a sutinah prayer, according to the sound report, 
jf it is an obligatory prayer, it is necessary to identify the obligation, like 
2(( / ir f or example, due to the various obligations. 

' [f he is following another in prayer, he formulates the intention for 
the prayer as well as for following that person. The reason is that invalid- 
ity of his prayer 24 is binding on him as well, therefore, it is necessary for 
him to accept it. 

He said: He is to face the direction of the qiblah, due to the words of 
the Exalted, “Turn then your face in the direction of the Sacred Mosque: 
Wherever you are, turn your faces in that direction .” 29 Thereafter, the per- 
son present in Mecca should fix: his eyes on the Ka'bah , 30 and one who is 
not there should fix them on its direction; this is the sound view. The 
reason is that obligation is imposed according to ability. 

A person in a state of fear 31 may pray in any direction that it is pos- 
sible for him, due to the realisation of an obstacle and here it resembles 
the case of the person who does not know the direction of the qiblah. 

If the direction of the qiblah has become vague for him and there is 
no one around him whom he can ask, he is to strive to the best of his 
ability to find it and pray (in the direction he has determined). The rea- 
son is that the Companions (God be pleased with them) undertook an 
investigation and prayed (in the direction determined), and the Messen- 
ger of God (God bless him and grant him peace) did not negate their 
act . 32 It is obligatory to act on the basis of the apparent evidence when 
another superior evidence is not available. Seeking information in this 
case is better than (personal) investigation. 

If he comes to know, after he has prayed, that he made a mistake 
(in determining the direction), he is not to repeat his prayer. Al-Shafi‘i 

‘ 8 The imam’s prayer. 

:, Quran 2:144 

there is a tradition from Ibn ‘Abbas (God be pleased with both) about this, 
worded by al-Bukharl and Muslim. Another tradition recorded from Abu Hurayrah 

o be pleased with him) by al-Tirmidht talks about fixing the eyes on the direction of 

Ka'bah. Al-Zayla‘I, vol. 1, 303. 

^ From the enemy, predators, drowning or for some other reason. 

s in a tradition recorded by Abu Dawud, al-Tirmidhi and Ibn Majah. Al-Zayla i, 
' 0l - 1.304. 
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pans is not specific to prayer alone (being required otherwise too), while 
purification is specific to it. 

A person who does not find a dress is to pray naked in the sitting 
posture, bowing and prostrating by indication. This is what the Com- 
panions of the Prophet (God bless him and grant him peace) did . 11 if 
he prays in the standing posture, his prayer is valid. The reason is that 
in the sitting posture the private parts are covered, while in the stand- 
ing posture he is able to perform the ivkiw. lie may, therefore, incline 
towards any of the two he likes, except that the first is preferable. The 
reason is that covering is obligatory due to the claim of prayer and as a 
right of the public , 11 and also because there is no substitute for it, 1 * while 
indication is j substitute of the arkdn. 

The worshipper is to form the niyyah (intention)-’ for the prayer that 
he is about to offer without separating the niyyah from the tahrimah 
with any act. The legal basis for this are the words of the Prophet (God 
bless him and grant him peace), “Acts are determined by intentions .” 16 
Further, the commencement of prayer is by standing up for it, which is 
an act that vacillates between normal movement and worship and a dis- 
tinction cannot be made except through niyyah. The niyyah that precedes 
takbir is operative when the takbir is pronounced as long as an act is not 
performed that cuts off such operation; and it is an act that is not com- 
patible with prayer. The niyyah that is formed after the takbir is not to 
be taken into account ,- 7 because the acts that precede it are not worship 
due to the absence of niyyah. In the case of fasting it is permitted due to 
necessity. Niyyah is resolve and the condition is that the worshipper know 

-'According to al-‘Ayni, what the Author has stated is transmitted from Ibn ‘Abbas, 
Ibn 'L'mar, Ata', 'Ikrimah, Qatadah, al-Awza'i and Ahmad. Al-Muzani said that he is to 
pray in the sitting posture alone. Mujahid, Zufar, Malik, al-Shafi'i and Ibn al-Mundhir 
said that he is to pray standing and also perform ruku and sujiid. Al-'Aym, vol. 2, i}6. 

"It isghanb, however, it is recorded by Abd al-Razzaq. Al-Zayla‘I, vol. 1, 301; al 'Ayni, 
vol. 2, 137. See next note, however. 

'Adopting a covering is obligatory otherwise one becomes a public nuisance. 

14 For a covering, 

'Most jurists agree that niyyah of the qalb without the use of words is valid, as the 
Author stales below. 

I 'li is recorded in all the six sound compilations, Al-Zayla‘T t vol. 1, 301: al-'Ayni, v °f 
2, 138. 

7 Al-Karkhi states that it is acknowledged as long as he is within thatia • Opin> onS 
may vary .0 to the limit up to which such niyyah is to be acknowledged. The maximum 
limit in such views is up to the rukiY. 
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in his heart as to which prayer it is. Pronouncing it in words is of no legal 
consequence, hut it is considered good insofar as it helps in focusing his 
resolve. Thereafter, if the prayer is supererogatory, an unqualified niyyah 
is sufficient likewise it it is a surmah prayer, according to the sound report, 
If it is an obligatory prayer, it is necessary to identify the obligation, like 
zithr for example, due to the various obligations. 

If he is following another in prayer, he formulates the intention for 
the prayer as well as for following that person. The reason is that invalid- 
ity of his prayer* is binding on him as well, therefore, it is necessary for 
him to accept it. 

He said: He is to face the direction of the qiblah, due to the words of 
the Exalted, “Turn then your face in the direction of the Sacred Mosque: 
Wherever you are, turn your faces in that direction Thereafter, the per- 
son present in Mecca should fix his eyes on the Ka‘bah.-‘° and one who is 
not there should fix them on its direction; this is the sound view. The 
reason is that obligation is imposed according to ability. 

A person in a state of fear 3 may pray in any direction that it is pos- 
sible for him, due to the realisation of an obstacle and here it resembles 
the case of the person who does not know the direction of the qiblah. 

If the direction of the qiblah has become vague for him and there is 
no one around him whom he can ask, he is to strive to the best of his 
ability to find it and pray (in the direction he has determined). The rea- 
son is that the Companions (God be pleased with them) undertook an 
investigation and prayed (in the direction determined), and the Messen- 
ger of God (God bless him and grant him peace) did not negate their 
act . 31 It is obligatory to act on the basis of the apparent evidence when 
another superior evidence is not available. Seeking information in this 
case is better than (personal) investigation. 

If he comes to know, after he has prayed, that he made a mistake 
(in determining the direction), he is not to repeat his prayer. Al-Shafi‘I 

“The imam's prayer. 

^Qur’an 2:144 

"There is a tradition from Ibn ‘Abbas (God be pleased with both) about this, 
recorded by al-Bukhari and Muslim. Another tradition recorded from Abu Hurayrah 
(God be pleased with him) by al-Tirmidhi talks about fixing the eyes on the direction of 
1 e Ka bah. Al-Zayla‘1, vol. 1, 303. 

From the enemy, predators, drowning or for some other reason. 

As in a tradition recorded bv Abu Dawud, al-Tirmidhi and Ibn Majah. Al-Zayia i, 
Wl- 1.304. 
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(Cod bless him) said that lie is to repeat it if he bad his back towards the 
, , due to the certainly that he made an error. We maintain that the 
only tiling he is capable of is to face the direction he has estimated, and 
obligation is always qualified with ability. _ 

If |,e comes to know of the error during prayer he is to turn towards 
the qibluh and continue praying. The reason is that the people of Quba’, 
when they heard about the change of the qiblali, turned towards it away 
from the direction they were facing. I lie Prophet (( .od bless him and 
grant him peace) deemed this as good." I.ikewise, it his opinion about 
the direction changes during prayer he is to turn towards the new direc- 
tion due to the obligation of acting upon ijtihcul in matters of direction 
without annulling what has been already performed. 

He said: /fa person leading a group in prayer on a pitch black night, 
estimates the direction of the qiblah and prays towards the east, while 
those following him estimate it too and each one of them prays in 
another direction, when all are praying behind him, not realising what 
the imam has done, then, their prayer is valid, due to their facing a direc- 
tion that is estimated. This difference in direction docs not act as an 
obstacle (for validity of prayer). If one of them comes to know about the 
direction taken by the imam, his prayer is nullified, because be has come 
to believe that the imam has made a mistake, and likewise for one who is 
standing in front of the imam, because he has given up the obligation of 
the place (of standing). 


nJi? r !cT d l dbyaJ - Bukhsrtii nd Muslin - 
phased with both), AJ-ZaylaT, vol. ,, 305. 


tradition from Ibn 'Umar (God be 


Chapter 11 

The Description of Prayer 


The definitive obligations ( fara’id )' of prayer are six: (1) tahrimah , 1 due 
to the words of the Exalted. “Proclaim the greatness of your Lord.” 5 
The meaning is the opening takbir ; (2.) qiyant / due to the words of 
the Exalted, “And stand before God in a devout (frame of mind),” 5 ; (3) 
qira’ah (recitation), due to the words of the Exalted, “Recite what is easy 


'The Author has used the term fara’id and not arkan, because fara’id is a wider term 
that includes the arkan and the shurul. Qiydtn, qira’ah, ruku and sujud are the primary 
arkan, The qa’dah is not a primary mkn, because it is not so in the first rak’alt. Tahrimah 
is a condition for the permissibility of prayer. 

'The Author applies the term tahrimah to the first takbir, because it prohibits things 
that were permissible prior to it. The definitive obligation of the opening takbir is estab- 
lished through the Qur'an, the Suiniah and ijmcV. In the Qur’an it is the verse: “And 
remembers the name of his Guardian-Lord, and prays.” IQur’an 87:15] This verse was 
revealed about the opening takbir and it gives the meaning of “outside prayer." The verse, 
"And proclaim the greatness of your Lord," IQur’an 74:3 1 means proclaim it inside the 
prayer. This statement means that the verse contains a command and the command 
gives rise to an obligation. If this obligation does not pertain to the opening takbir, it 
applies only m takbirs other than the opening takbir. The Sunnah is a transmission from 
Alnl Hurayrah and Abii Sa'id al-Khudri (God be pleased with them) that the Prophet 
(God bless him and grant him peace) said, "The key to salat is purification, its tahrim is 
Th inc ^ ' ,s tahlil is the taslirn." It has been related by al-Tirmidhi and Ibn Majah. 

c t bim of ijnta’, however, means the consensus of the commentators ot the Qur an. 

'Qur’an 74:3 

I he verse contains a command, and a command gives rise to obligation. Qiydm is. 
fre ore, a rukn of the obligatory prayer and not of the nafl prayers, as these are not 

covered by th e verse. 

5 Qur’an 2:238 
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iron, the (lurin' •; <4, ™to' Ibowingl and '5) IproMrationsi.duc 
to the words ut the kxaltcd, “How down, prostrate yourselves, and adore 
vour Lord. ; and (6) qa'dah 'the sitting posture)' at the end of salat to 
the extent of tashahhud , due to the words of the Prophet 'God bless hi m 
„nd grant him peace, t<> Ibn Masud 'God be pleased with h.mj when he 
mstructed lorn about tashahhud* “When you sa,d this or you have done 
this, then your salat is complete.'"' He made completion contingent upon 
the act. whether or not something is recited. 

He said: What is besides this is part of the sunnah. He 'abQudurij 
used the word sunnah in an unqualified sense although these acts include 
obligations 1 wajibttf, 1 ' like the recitation of al-hatihah 'the Opening) 
and following it up with a surah, the observance of an order in acts that 


Qur'an 73:20, The extent "f iBc recitation Will be discussed in the chapter on recita- 

I Unix. 

'Qur an 22:77 

' lire last qa'dah is a pari of the fard'id, however, n is not pari of the arkdn. The 
difference between a tukn and a fard is that the rukn is something ihrough which a thing 
is elaborated identified); the salat is not elaborated through the qa'dah. The meaning of 
salat is explained through qiyam, qtrii'ah, ruku and sujud. Recall our earlier explanation 
ut primary and secondary arkan; the distinction leads to some practical differences. 

'it may be said here that this is a khabar wahid, and even if it is explicit, it cannot 
establish a definitive obligation fard). How then can 11 establish such a fundamental 
obligation’' The response would he that the words of the Exalted, Establish prayer,” arc 
mujmal 1 unelaborated, and the khahar wahid is linked to tl as a haydn. When a probable 
zantih evidence is linked to a verse as its hayan, the hukm is associated with the Qur'an 
and not with the probable evidence. Against this 3n objection may be raised that this is 
the situation with respect to ihe recitation of the Fdlihah, bui that is not established as a 
rukn. The response would be that the text requiring the recitation of the Fdtihah is not 
mujmal, rather it >s specific 'khdss/. An addition over this would amount to abrogation 
through a khabar wahid, and that is not permitted. 

It is recorded by Abu Dawud. AJ-Zayla'T, vol. 1, 306- 

Thc meaning of 1 vajibai of salat is that prayer is valid without them, however, pros- 
trations of error are required for omitting them. Ihe sunnah, on the other hand, means 
an act that the Prophet 'Grid bless him and grant him peace) performed persistently and 
did not give them up except for a valid excuse. Ike thand’, ta'awwudh, and the takbirs or 
rsiku' and sujud. The meaning is similar to that of the sunnah mu'akkadah, which we 
have translated as required practice." As compared to these, the dddb are those acts that 
the Prophet 'God bltss him and grant him peace) undertook once or twice, like the 
additional tasbihai during ruku and sujud 'that is, beyond three) as well as additional 
recitation beyond the required. 


yoo A I- FI id ayah _ ^ 

have been prescribed by way of repetition,” the first sitting posture, the 
(•(.'Citation of the tashahhud in the final sitting posture, the qunut 'suppli- 
cation, and the wilr prayer, the takbtrs of the two ‘ids, reciting aloud in 
what requires loud recitation, and silent recitation of what requires silent 
recitation, for which reason the prostrations of error are obligatory for 
relinquishing such recitation. This is the sound view. These have been 
called sunnah in the Book as their obligation has been established by the 
sunnah. 

He said: When the worshipper commences prayer, he is to pronounce 
the takbir , due to what we have recited. The Prophet 'God bless him and 
grant him peace, said, "Its tahrim is the takbir .” IJ Takbir 'outside salat) is 
3 condition in our view with al-ShalTT 'God bless him, disagreeing. Thus, 
whoever pronounces the tahrim for the definitive obligation (fard) may 
offer the voluntary (supererogatory) prayers with it too, in our view. He 
'al-ShafVu says that what is stipulated for it 'the tahrimah) is stipulated 
for the remaining arkdn 11 and this is a sign of being a rukn 'essential ele- 
ment), 1 < >ur evidence is that God has used it in conjunction with salat in 
His words, "And remembers the name of his Guardian-Lord, and prays." 1 ' 
The implication of the verse is separation, therefore, it is not repeated like 
the repetition of the arkan. The stipulation of conditions for the tahrim 
are due to its link with qiydm .’ 7 

He is to raise his hands with the takbir, and this is a sunnah. 1 * The 
reason is that the Prophet (God bless him and grant him peace) did this 
persistently. •' This statement (of al-Quduri) indicates the stipulation of 
its conjunction and this is reported from Abu Yusuf (God bless him) and 

“Like the sujud, as these are to be repealed in each rak'ah , and sequential order in 
them is obligatory. Likewise, a sequential order in the rak'ahs is not fard. 

“It is recorded by Abu Dawud, al-Tirmidhi and Ibn Majah from 'All (God be pleased 
with him,. Al-Zayla'i, vol. 1, 307. 

“Like facing the qiblah, covering the 'awrah, taharah and niyyah, 

11 Ihcrefore, supererogatory prayers are not to be performed with the tahrimah of the 
fard, in his view. 

"Qur’an 87:15 

' • hat is, the stipulations for the other arkdn are stipulated for the raft rim, as claimed 
by al-Shafi 1 (God bless him), due to its close link with qiydm, otherwise a separation 
would occur between tahrim and salat. 

That is, for the first takbir. 

This is well known from the traditions of the Prophet (God bless him and grant 
*m peace), and among these is one from Ibn ‘Umar (God be pleased with both) that 
las been recorded by all the six sound compilations. Al-Zayla‘i, vol. 1, 308. 
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is narrated from al-Tahawi (God bless him), and the sound view is tha, 
he is to raise his hands first and then pronounce the takbir , because his 
act is the denial of the greatness of all things other than God, the Exalted, 
and the negation has precedence over affirmation. 

He is to raise his hands till his thumbs are parallel to his earlobes. 
According to al-Shafi'i (God bless him) he is to raise them up to his 
shoulders. The same rule is assigned to the takbir of the qunut, ‘id and 
funeral prayers. He relies on the tradition of Abu Humayd al-Sa Tdl (God 
be pleased with him) who said, “When the Prophet (God bless him and 
grant him peace) used to pronounce the takbii, he i.iised his hands up to 
his shoulders.” 1 " We rely on the reports ofWa’il ibn Hajar, al-Barra* and 
Anas (God be pleased with them) that “the Prophet (God bless him and 
gTant him peace) when he pronounced takbir , used to raise his hands till 
they were parallel to his ears. 1 ' 1 ’ Further, raising of the hands is for noti- 
fying the deaf (who cannot hear) and it is as we have stated (up to the 
ears). What he has related is confined to the case of inability (to do so). A 
woman raises her hands up to the shoulders. This is sound as it is com- 
patible with her covering. 

If in place of the takbir, he says Allah Ajall or A'zum or al-Rahman 
Akluir or la ilaha ilia Allah, or another name of God, the Exalted, his pro 
nouncement is valid according to Abu Hanifah and Muhammad (God 
bless them). Abu Yusuf (God bless him) said that if he can pronounce 
the takbir, then it is not valid unless he uses the words Allahu Akbar 
or Allahu al-Akbar or Allahu al-Kabir. Al-Shafi'i (God bless him) said 
that it is not valid except with the first two phrases (out of the three). 
Malik (God bless him) said that it is not valid except with the use of the 
first phrase, because that is what has been transmitted . 22 The basis for 
reliance in this are the texts. Al-ShafiT (God bless him) maintains that 
using the definite article “ al ” in the phrase is more eloquent for purposes 
of praise and, therefore, stands in place of the word without it. Abu Yusuf 
(God bless him) maintains that the forms "afal" and “fa'll" have the same 
strength when used for the attributes of God, the Exalted. This is different 

11 ' S r,,Cordl ' d b >' al-Bukhari and the four compilers of the Swum. Al-Zayla'i, vol. «. 
?|0 ' 1One VCrsion ofthis tradition is recorded by Muslim from Wa’il. Al-Zayla'i, vol. i. 
Zavl3‘i, lradil ' ons and onc ls recorded by al-Tirmidhl in his al-Jdi’d • 
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Ironi the case where the person is not able to pronounce them, for here 
he is only able to express the meaning. The two jurists (Abu Hanifah and 
Muhammad) maintain that takbir is the literal expression of greatness 
and this is achieved (whatever the names used). 

If he commences prayer in Farsi or recites it in Farsi or slaughters an 
animal with a pronouncement in Farsi, when he can pronounce the Ara- 
bic form, his acts are deemed valid according to Abu Hanifah (God bless 
him). The two disciples said that only the slaughter is valid, however, if 
he cannot pronounce in Arabic, his acts are valid. As for the discussion 
about the commencement o f salat, Muhammad sides with Abu Hanifah 
(God bless them) with respect to Arabic, while he sides with Abu Yusuf 
(God bless him) regarding the opinion about Farsi. The reason is that the 
language of the Arabs has merits that are not to be found in other lan- 
guages. As for the discussion about recitation, the interpretation of the 
words of the two jurists is that the Qur an is the name for the Arabic 
syntax as lias been stated by the text, however, in case of inability (to pro- 
nounce it), il is sufficient to do so in meaning like indications (of bowing 
and prostrating) in prayer. This is different from the pronouncement of 
the names as this can be done in each tongue. Abu Hanifah (God bless 
him) relics on the words of the Exalted, “Without doubt it is (announced) 
in the revealed Books of former peoples ,” 23 and they did not speak this 
language. Thus, it is permitted in case of inability. Nevertheless, the per- 
son does come to oppose the inherited sunnah. The pronouncements 
are valid in any language other than Farsi due to what we have recited. 
The meaning does not differ due to a difference in languages; the dis- 
agreement is about reckoning it (Farsi) as equivalent (to Arabic in the 
spiritual sense). There is also no disagreement that it invalidates prayer. 
It is reported that the Imam reverted to the opinion of the two disciples 
in the essential issue, and this is what is relied upon. The khutbah and the 
lashahhud are governed by the same juristic disagreement. In the case of 
adhthi, the practice of the people is taken into account . 24 

If he commences prayer with the words Allahumma ighfir li I O God 
or give me), it is not permitted (as a beginning). The reason is that his 
statement is mixed up with his own needs, therefore, it does not amount 
,0 ^ Ure glorification. If he commences it with Allahumma, then it is said 

'^Qnr^n26ii96 
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that it is valid/' because us meaning is O God. It is also said that it i s 
not valid as the meaning is "O God grant us your blessings/ in which case 
it becomes a supplication/ 1 ’ 

He said: He is to place his right hand over his left hand below the 
navel, due to the words of the Prophet (God bless him and grant him 
peace), “A part of the sunnah is the placing of the right over the left below 
the navel /' 7 This is proof against Malik (God bless him), in leaving the 
hands unfolded, and also against al-ShafVl (God bless him) in folding 
them over the breast . 28 Further, the reason is that in placing them under 
the navel there is greater humility (and acknowledging the greatness of 
God), and that is the purpose. Thereafter, placing one hand over the 
other 9 is a sunnah that is part of standing up for prayer according to 
Abu Hanifah and Abu Yusuf (God bless them), so much so that they are 
not left hanging even during glorification (tl Mud’).'" The rule is that each 
qiyam (performance of prayer), in which a recitation (dhikr) is prescribed 
by the sunnah , the hands are to be folded, and they are not to be folded 
for performance in which such recitation is not prescribed. Thus they are 
to be folded in the state of quntit (supplication), funeral prayer, but they 
are to be released during the qawmah (rising up from rukiT) and between 
the takhirs of the Id (in which there is no dhikr or recitation). 

Thereafter, he says: subhanak > aUahumnta . . . upto its end. Accord- 
ing to Abu Yusuf (God bless him), he is to add to this, “Inm wajjahtu 
wajhi (For me, I have set my face, firmly and truly, towards Him....) 
up to its end, due to die narration of (All (God be pleased with him) 
(torn the Prophet (God bless him and grant him peace), that he used to 


-’Opinion of (he jurists of Basrah. 

“Opinion of the jurists of Kufeh. q[ 

■ It is recorded by Abu Dawud from All (God be pleased with him). Ai-Zayla I. ^ 
i. 313. It is said to be a statement of ‘AH (God bless him) and its isnad going up 
Prophet (God bless him and grant him peace) are not sound. Al-'Aytu, vof 2 ’ | ^ 

I he reason is that the traditions relied upon by them conflict. See al- Ay n '> 
182-83. 

- y As to its timing. 

nvitile saying “ subhanak 'aUdhumma. ..." 

Qur an 679. The Author does not say whether this is to be said prior to t e 
or after it. Al-'Ayni, vol. 2, j8 4 . 
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sa y this / 1 The two jurists rely on the narration of Anas (God be pleased 
with him) that "the Prophet (God bless him and grant him peace) on 
opening the prayer used to pronounce the takbir and recite, subhanak 
'alldlwmttui. . . . up to its end, and did not add anything to this/” What 
Abu Yusuf (find bless him) has related is to be interpreted to mean the 
prayer of tahajjud.** His words, “ Wa jalla thatmuka" have not been men- 
tioned in the well known traditions, therefore, they are not to be brought 
into the definitive obligations ( faraid ). It is also better not to bring in the 
words, "hini wajjahtu wajhi " prior to the takbir so that the niyyah gets 
linked to it, and this is the sound view.” 

He is to seek refuge with God from the cursed Satan/* due to the 
words of the Exalted, “When you read the Qur’an, seek God’s protec- 
lion from Satan the rejected one / 57 The meaning is: when you decide 
to recite the Qur’an. It is preferable if the worshipper says, iL Asta‘idhu 
billah 1 . so that his words conform with those in the Qur’an, however, 

very close to these are, "A'udhu billahi ” Thereafter, al-ta'awwudh is 

associated with recitation and not with thana', according to Abu Hanifah 
and Muhammad (God bless them), due to what we have recited, so that 
it is pronounced by one catching up with the 1 mam (the masbiiq ), but not 
one following him till he catches up (from the start or after catching up). 
It is to be delayed till after the takbirs of ‘id, but Abu Yusuf (God bless 
him), disagrees with this. 

He said: He is (then) to recite bismillahi ’r-rahmdni ’r-rahim (in the 
name of God, Most Merciful and Compassionate). This is how it has 
been transmitted in well known traditions / 8 


It is gharib in its narration from ‘All (God be pleased with him). A tradition from 
libir (God be pleased with him) is recorded by al-Bayhaql, but it is not a qawi tradition. 
Af-Zayla'I, vol. t, 318. 

It is recorded by al-Dar’qutnl in his Sunan. It is a da'if tradition. Al-ZaylaT, vof 1, 
-3o He mentions other traditions that convey the same meaning. Ibid., 321-22. 

^These are nawafil, and there is some flexibility with respect to them. 

■ "^ 1 ' s * s sa id to counter the view of some later jurists who said that these words may 

e P r °n«unced before takbir. 

y reciting a'udhu billahi. . . . after reciting subhanaka ‘lldhumma — 

"Qur’an 16:98 

The traditions are recorded by Ibn Khuzaymah, Ibn Hibban, al-Hakim and al- 
Tlr midhi, Al-ZaylaT, vol. 1, 323-24. ^ 
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He is to pronounce them inaudibly,'- due to the statement of lb n 
Mas'ud (God be pleased with him) that four pronouncements are to be 
made inaudibly by the imam; he mentioned among them at-ta'awivudh 
Uismiyyah and amm* Al-Shali't (God bless him) said that he IS to pro . 
nounce the uismiyyah through an audible recitation due to the report 
that “the Prophet (God bless him and giant him peace) recited the tas- 
miyyah audibly in his prayer.”-' We say in response to this that it is , 0 
he interpreted to mean that it was done lor the purpose ot instruction, 
because Anas (God he pleased with him) has reported that the Prophet 
(God bless him and grant him peace) did not pronounce it audibly. 41 
Thereafter, according to Abu HanTlah (God bless him), like ta'awwudb 
he is not to pronounce it in each rak ah. It is also reported Irom him that 
he permitted this as a precaution,- 5 which is the view of the two jurists. 
He is not to recite it. however, between a surah and the Fatihah;" except 
according to Muhammad (God bless him), who maintains that he is to 
do so in a prayer that is offered inaudibly.-' 

Thereafter, he is to recite the Fatihat al-Kitab (the Opening) and a 
surah or three verses from any surah that he likes. The recitation of <il- 
Fatihah is not established as a nikn (essential element) of prayer, and 
likewise the addition of a surah to it. Al-ShafTi (God bless him) dis- 
agrees with this to the extent of al-Fdtihab, while Malik (God bless him) 
disagrees with respect to both. He (Malik) relies on the saying of the 
Prophet (God bless him and grant him peace), “There is no prayer with- 
out the Fatihat al-Kitab and a surah with it.”-'’ Al-Shafi’T (God bless him) 
relies on the words of the Prophet ( God bless him and grant him peace), 
“There is no prayer without the Fatilwt al-Kitdb." A7 We rely on the words 


"'That is, ui'uuwihIIi and uismiyyah. 

"’ll is yharib, however, a reporl conveying the same meaning has been recorded bi 
lbn Abi Shaybah. Al-Zayla‘i, vol. i, 325. 

"M is recorded by al-Dar'quini and nl-Hakim. Al-Zayla’i, vol. 1, 326. 

,J lt is recorded by Ahmad and al-Nasa'i, vol. 1, 326. 

"Because this is in greater conformity with the tuushaj. 

Because its location is at the beginning ol saldl. 

"Sn as to be in compliance with the mttshaf. . 

1 It is recorded by al-Tirmidhl and also by lbn Majali conveying the same M’ eiin 

Al-Zayla'i, vol. i, 363. . 

It is recorded by all tire six sound compilations fronr 'Ubiidah ibn al-Sftmit (do 
pleased with him;. Al-Zayla*i, vol. 1, 36s. 
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of the Exalted, “Recite what is easy from the Qur’an.’’- 8 An addition to 
this (verse) through a khabar wahid is not permitted, 4 ' 3 but it still has to 
| ie acted upon, therefore, we upheld the obligation (rntjub) of both rules. 

When the imam says, “Wa Id ’ d-dallin ,” he is then to say drain 
(amen), and it is also to be said by the follower. This is based on the words 
of the Prophet (God bless him and grant him peace), “When the imam 
pronounces dmiit, you should pronounce it too.” 50 Malik (God bless him) 
cannot adopt the saying of the Prophet (God bless him and grant him 
peace), “When the imam says wa-ld ’d-dallin, then, you should say antin' 
insofar as it divides the duty (assigning it only to the follower), because 
the Prophet (God bless him and grant him peace) says at the end of the 
tradition, “The imam says it too.” 

1 le said: They are to pronounce it inaudibly, due to the report related 
by us about the tradition of lbn Mas’ud (God be pleased with him), 51 
because it is a supplication and is, therefore, to be inaudible. The long 
and short vowel in it are both valid, but the doubling of the chatacter 
mini is a grave error. 

He said: He is then to pronounce the takbir and bow (go into 
ruku'), v It is stated in ul-Jarm al-Sayhir that he is to pronounce the takbir 
while moving downwards, because the Prophet (God bless him and grant 
him peace) used to pronounce the takbir while moving downwards and 
while rising up. 53 

The takbir is to be pronounced with the short vowel, because stretch- 
ing it (madd) at the beginning is a mistake from the religious perspective 
as it turns into a question, and a stretch at the end is a grammatical mis- 
take in the language. 

He is to lean with his hands on his knees making a space between his 
fingers, due to the words of the Prophet (God bless him and grant him 
peace) to Anas (God be pleased with him), “When you go into a ruku\ 

-"Quran 73:20, 

, ^ ec au.sc the text of the Qur’an here is not muimal (unelaborated), as stated in an 
writer note. 

^ h is recorded by al-Nasa’i in his Sunan. In the tradition recorded by al-Bukhari and 

us nn, the words, “The imam says amin" are not found at the end, but they are in the 

Bum recorded by al-Nasa'i. Al-Zayla’i, vol. 1. 368. 

^Already referred to. Al-Zayla'i, vol. 1, 139. 

at is, after having recited the Fdtihah and adding a surah to it. 

7a V |,- ,S rccorded fiy al-Tirmidhi and al-Nasa’i. Al-Tirmidhl calls it hasan sahih. Al- 
t, vol. t, 372. 
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place your hands on your knees and make a space between your fingers.”'* 
Cheating a space is not recommended except in this ease so that holding 

(with the hand) is facilitated, nor is joining the tingeis recommended 
except in the case ol prostrations, What is beyond this is left to the normal 
habit of the person. 

He is to keep his back straight, because the Prophet (God bless him 
and grant him peace) kept his back stiaight when he was bowing. 55 

He is not to raise his head upwards or lower it, because the Prophet 
(God bless him and grant him peace), "When he used to go into rukii\ 
did not lower his head nor raise it upwards. 

He is to say (in this position), subhdna rabbiya 7 'azim (glory be to 
my Great Lord), three times, and this is the minimum. This is based on 
the words of the Prophet (God bless him and grant him peace), “When 
one of you goes into ruku\ he should say, ‘ subhdna rabbiya ’ l-'azun three 
times, and this is the minimum,” 57 that is, the minimum that completes 
(applies to) plurality.’ 1 ' 

He is then to rise, raising his head, and say, “ sami'a ’lldhu li-man 
hamidalt (Allah has heard the one who praises Him), while the follower 
is to say, “ rabbana laka 'l-hamd” (our Lord, for you is all praise). The 
imam is not to say this (the second phrase) according to Abu Hanifah 
(God bless him) while the two jurists maintain that he is to say it 
inwardly (without pronouncing it). This is based on what was repeated 
by Abu Hurayrah (God be pleased with him), that “the Prophet (God 
bless him and grant him peace) used to combine the two dhikrs ,” w and 
because he ( the imam ) is inducing other persons to say it (by tasmV ) so he 
should not forget it himself. Abu Hanifah (God bless him) relies on the 
words of the Prophet (God bless him and grant him peace), “When the 


MI » ' s recorded by al Tabaram. Al-Zayla'i, vol. i, 372. 

It is recorded by Ibn Majah in his Sunart, and by others as well. Al-Zayla I, *’ 
374 - 

It is recorded by al-Tirmidhl and others. He calls it linsan suhth. Al-Zayla i, v0 *' *' 
375 . ' ' ‘ ” 

^lt is recorded by Abu Dawud and al-Tirmidh). Al-Zayla'i, vol. !, 375- 

ccordmg to some, the minimum to complete the swtftuh or to complete the prat 
t is recorded by al-Bukhari and Muslim. Al-Zayla'i, vol. 1, 376. 
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imam says sauna lldhu liman hamida, then (all of) you should say rab- 
ballli l a ka ’l-hamd."* This is a division of duties 6 ’ and negates joint obli- 
gation. It is for this reason that the follower does not pronounce the tasmV 
In our view. Al-Shafi'I (God bless him) disagrees with this (maintaining 
that the follower should pronounce both). Further, the act of praising by 
the imam will occur after the similar act of praise of the follower, and this 
»oes against the function of imdmah 62 The tradition related by him (Abu 
Hurayrah) is interpreted to apply to the person (praying) alone. 63 

The person praying alone combines the two dhikrs , according to the 
sound report/”* even though it is related that it is sufficient to pronounce 
the tasmV, and also that it is sufficient to pronounce the tahmid. (As for 
the issue of inducing others), the imam by inducing others to do good is 
doing it himself in meaning (reality). 

He said: Thereafter he stands in the upright position, 65 pronounces 
the takbir and performs the prostration. The legality of the takbir and 
the prostration is based upon what we have already elaborated. As for 
standing up erect (after rukiV), it is not a definitive obligation (fard). bb 
Likewise the sitting posture between two prostrations and so also the 
calm pause between bowing and prostrations. This is the view accord- 
ing to Abu Hanifah and Muhammad (God bless them). Abu Yusuf (God 
bless him) said that all these are definitive obligations, which is also the 
opinion of al-Shafi‘i (God bless him), due to the words of the Prophet 
(God bless him and grant him peace), “Stand up and pray for you have 
not prayed.” 6 '' He said this to a villager who took his prayer lightly. The 
two jurists maintain that in the literal sense ruku means inclining for- 
ward, and sujud imply lying down prostrate, thus, the essential element 
is linked to the minimum of such movements and so also moving from 
one posture to another (with a calm pause) as that is not required. At the 

'It is recorded, in one version, from Anas (God be pleased with him) by all the six 
sound compilations, AI-Zayla‘I, vol. 1, 377. 

^ That is, dividing the pronouncements between the imam and the followers. 

Because the follower will be saying rabbana wa-laka 'l-hamd when the imam is still 
sa y|ng sami’a ' lldhu liman hamida. 

’That is, it i$ construed from the act of the Prophet (God bless him and grant him 
offering the nafl prayers alone. 

ts rotTl Abu Hanifah (God bless him), because there are varying reports from him. 

^ After sa ying rabbana laka ’l-hamd. 

^ This is what i s called the qawmah. 

t is recorded by Abu Dawud, al-Tirmidhi and al-Nasal. Al-Zayla'i, vol. 1, 378. 
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end of the tradition related, the Prophet (God bless him and grant him 
peace) called it salat when he said, If anything falls short out of this it 
falls short from your prayer.”'' 1 ' Thereafter, the qawmah (standing posture 
after ruku) and the sitting posture (between two prostrations) are sunttah 
according to the two jurists. 6 ” Likewise the calm pause in the takhrij 0 f a |. 
lurjani (God bless him). ” In the takhrij of al-Karkhl (God bless him)/ 1 jj 
is an obligation ( wajib) so that two prostrations of error are obligatory if 
it is given up by mistake, in his view. 1 - 

He is to place his hands on the ground, because Wa’il ibn Hajar (God 
be pleased with him) describing the salat of the Messenger of God (God 
bless him and grant him peace), rested on his two palms and raised his 
posterior ." 3 

He said: He is to place his face between his two hands with his hands 
being aligned with his two ears, due to the report that the Prophet (God 
bless him and grant him peace) did so. 74 
) He said: He is to prostrate on his nose and on his forehead, because 
the Prophet (God bless him and grant him peace) did so persistently. 75 
If he confines himself to prostrating on one of these, it is valid accord- 
ing to Abu Hanifah (God bless him). The two jurists said: It is not 
proper to prostrate on the nose alone, except due to an obstacle. This 
is also a narration from him (the imam) on the basis of the words of the 
Prophet (God bless him and grant him peace), “1 have been commanded 
to prostrate on seven bones,” 76 and he counted the forehead in these. Abu 
Hanifah (God bless him) (for his separate opinion) relies on the fact that 
prostration is accomplished by placing part of the face on the ground, 
and this is what the worshipper has been ordered to do, except that the 
cheeks and the chin are excluded on the basis of consensus ( ijma ), while 


^Relerred to above. 

‘"'Abu Hanitah and Muhammad (God bless them). 

"Abu ‘Abd Allah ai-Iurjani, the student of Abu Bakr al-Jassas al-Razi. 

'Abu al- Hasan al-Karkhi, the teacher of Abu Bakr al-Jassas al-Razi. 

■ ‘Which is a requirement lor missing a wiijib or making a mistake in it. 

-'Al-Zayla’I calls it gharib as a tradition of Wi’il (God be pleased with him). A sl [" 
ilar tradition from al-Barra’ ibn ‘Azib is recorded by others including Abu Dawt 
Al-Zayla‘1, vol. t, 381. 

4 The acts are found in separate traditions. Thus, one part is recorded in a tradit 
by Muslim, while the rest is found in another tradition. Al-Zayla'I, vol. 1, 3® 5 - 
^It is recorded by al-Bukhari in his Sahih. Al-Zayla'I, vol. 1, 382. 

It is recorded by all the six sound compilations. Al-Zayla‘1, vol. 1, 3®3- 
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the face is mentioned in the well known traditions. The placing of the two 
hands and the knees (on the ground) is a sunnah , in our view, because it 
jj p 0S sible to prostrate without using them. 77 As for the placing of the 
two feet, al-Quduri (God bless him) has mentioned that it is a definitive 
obligation for prostrations. 7 ' 

He said: If he makes the prostration on the round band of his turban 
or on an excess part of his dress, it is valid, because “the Prophet (God 
bless him and grant him peace) used to prostrate on the round band of 
his turban,”'” and it is related that “the Prophet (God bless him and grant 
him peace) used to pray in a single dress preventing with its excess the 
hotness and coldness of the ground.” 1 "’ 

He is to open up his underarms, due to the words of the Prophet 
(God bless him and grant him peace), “Open up your underarms.”” 1 The 
word stretch, from a different root, is also reported in this tradition, while 
the first conveys the meaning of revealing. 

He is to create a space between his torso and his thighs, because “the 
Prophet (God bless him and grant him peace) used to prostrate creating 
so much space (between his torso and thighs) that if a kid (goat) wished 
it it could pass through (this space).””’ It is said that when one is praying 
in a row (in a congregation) he is not to do this so as not to harass those 
next to him.”' 

He is to turn the fingers of his toes towards the qiblah, due to the 
words of the Prophet (God bless him and grant him peace), “When a 
believer makes a prostration, each limb in his body makes the prostration, 
therefore, he should make each limb face the qiblah insofar as he is able 
to do so.”” 4 

I luii is, by placing the bands on the ground. 

"This is also stated by al-Karkhi and al lassas. Further, the placing of the feet on the 
ground during prostrations is also a fard. 

'it is related from several Companions (God be pleased with them). One version 
hom Abu lluniyrah (God be pleased with him) is recorded by ‘Abd al-Razzaq. Al- 
?-.iyla*t, vol. 1, 384. 

k Is recorded by Ibn Abi Shaybah, Ahmad and others. Al-Zayla'I, vol. 1, 386. 

s It is recorded by 'Abd al-Razzaq, however, it is gharib. Al-Zayla'I, vol. 1, 386. 

‘ s recorded by Muslim. Al-Zayla'I, vol. i, 386-87. 

1 hat is, when there is overcrowding and the worshippers are standing very close to 
each other. 

It is gharib. A tradition, somewhat similar in meaning, is recorded by al-Nasa 1. 
Al-Zayla'I, vol. 1, 387. 
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.• he sjvs, "subhatut rabbiya l-alii" three times and 
(number), Jue to the worth, of the Prophet (God 
this IS the n ace)i “When one ol you makes a prostration 

LttoTavTn ht! prostrations*,/,/^ rablw W three times ”* 5 This’ 

■X minimum, that is, the minimum that completes plurality. It is rec . 
ommended that he exceed the number three in h.s niku and sujud, but 
ending with an odd number, because - the Prophet I t ,od bless him and 
,,-int him peace) used to end at an odd number. It he is the anam, he 
l\ wl t 0 exceed this in a manner that it becomes tiresome for the peo- 
ple leading to avoidance (of prayer). I hcieaftei, the glui ific.it ion during 
rnJbV and sujftti is a stiunah, because the text (of the Quran) includes 
ruku and siijutl and not their glorification, therefore, an excess over the 
text is not to be made (for deeming them an obligation )." 7 

A woman is to lower herself in her prostrations and to make her torso 
touch her thighs, because this provides her with a better covering. 

He said; He then raises his head and pronounces the takbir, due to 
what we have related, 1 ** and when he is calm in the sitting posture, he pro- 
nounces the takbir and makes the prostration (again), due to the words 
of the Prophet (God bless him and grant him peace) in the tradition 
of the villager, “Then raise your head till you become erect in the sit- 
ting posture.”"'' If he does not adopt the erect sitting posture, pronounces 
the takbir and makes the second prostration, his prayer is deemed valid 
according to Abu Hantfah and Muhammad (God bless them) and we 
mentioned this earlier where they discussed the extent to which the head 
is to be raised. The correct view, however, is that if his head is very close to 
the prostrating posture, it is not valid as in that case it would be deemed 
part of the prostration. If he adopts a position that is close to the sitting 
posture, it is valid as that would be deemed a sitting posture and the sec- 
ond prostration will then be realised. 


"'It has already been referred to, see al-Zayla'i, vol. 1, 37s, where the rukii is men 
tinned. Al-Zayla'i, vol. 1, 388. 

“"It is gharib. Al-Zayla‘i, vol, i, 388. .... 

b it is done in this case, it will amount to naskh (abrogation) with a khabar wa , 1 • 
and this is not valid. The reason is that the text is not mujmal and an addition can 0 
be made with a khabar Wahid when the text is mujmal. . . vy 

Already referred to with the words "while moving downwards. . . It is recor e 
al-Tirmidhi, who calls it hasan sahih. Al-Zayla'i, vol. 1, 372. , . *d 

It is recorded by all the six sound compilations from Abu Hurayrah (God be p 
with him). Al-Zayla'i, vol. 1,388. 
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He said: When he is calm after having prostrated, he pronounces the 
takbir, and we have already mentioned this, standing up erect on the 
I front ) soles of his feet without sitting down or leaning with his hands 
on the ground. AI-Shafi‘I (God bless him) said that he is to adopt the 
sitting posture momentarily and then rise leaning on the ground, due to 
the report that “the Prophet (God bless him and grant him peace) did 
s 0 ;n» We rely on the tradition of Abu Hurayrah (God be pleased with 
him, “lhat the Prophet (God bless him and grant him peace) used to rise 
in his prayer on the (front) soles of his feet .”'' 1 What he has related is 
interpreted to apply to old age. Further, this is a posture of relaxation and 
salat Iras not been prescribed for this (purpose ). 91 

He goes through the same acts in the second rak'ah that he went 
through in the first rak'ah, because it is a repetition of the essen- 
tial elements, except that he does not recite the opening glorification 
( subhanaka 'Udhumma. . . ) and the seeking of refuge (a'udhu billahi. . . ), 
as these have not been prescribed for more than one time. 

He is not to raise his hands except for the first takbir with al-Shafi‘i 
(God bless him) disagreeing in the case of going into the ruku and on 
rising from it. The rule is based on the words of the Prophet (God bless 
him and grant him peace), “The hands are not to be raised except on 
seven occasions: the takbir of the opening (glorification); the takbir of 
tfuttut (supplication); the takbirs of the two 'ids"; and he mentioned four 
occasions for the hajj (pilgrimage ). 93 The tradition that al-ShafPl relates 9 '’ 
for raising of hands (before and after ruku') is to be interpreted to apply 
to the early phase . 95 This is how it has been transmitted from Ibn Zubayr 
(God be pleased with him). 

When he raises his head after the second prostration of the second 
rak ah he is to let his left leg (after straightening the foot) touch the floor 


9 "lt is recorded by al-Bukhari. Al-Zaylai, vol. 1, 388. 

It is recorded by al-Tirmidhi from Abu Hurayrah (God be pleased with him). Al- 
Za yh‘i. vol. 1,389. 

That is, for relaxation, because it is a type of exertion in itself, 
t is gharib with these words. Al-Zayla'i, vol. i, 389-90. 

„ ' l,ls ^ een re corded by all the six sound compilaitons. Al-Zayla'i, vol. 1, 392. 
trad't' trC lS 3 lengthy discussion about this in fiqh, a discussion that revolves around 
carl ' !< l, nS J ^ u d' or make short work of it by saying that this was the practice in the 
a fter tl 3 ^ am ' This, however, is the position, according to the Hanafi perspective, 
(God ble , 1SCUSS * ons - rulings come down from Ibrahim al-Nakha‘i and Hammad 
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while he is to keep his right foot in the uprieh, 
J " d h '' ", .‘Tth'the toc fingers pointing inwards ihe qiblah. This i s 
” Od be pleased with herl described the sitting p osture of 
,, ,God bless him and grant him peace) during prayer* 
M ^r.o l»hri hands over his thighs, flattening his fingers, /„ d is 
,hen to perform the mhahhud. This is related ,n the trndttion of Wahl 
,"n HawnGod be pleased with him)/ and because m this position the 
fingers of the hand point towards the qiblah. 

'in the case of a woman, she is to rest on her left thigh, letting her feet 
protrude from the right side, because this provides the best cover to her. 

The tashahhud is: at-tahayyatu lillahi wa ’ ssalawatu wa ’nayyibatu 
aiuilarnu ’alyaka a)yuhuunabi)>yu. . . upto its end. This is the tashahhud 
recited bt ’Abd Allah ibn Mas'ud (God be pleased with him). He said, 

• The Messenger of God (God bless him and grant him peace) took me 
hv the hand and taught me the tashahhud just as he taught me a surah of 
the Qur’an, and said. "Sav: at-taluiyyatu lillahi . . . up to its end.” 9 * Adopt- 
ing this is better than the tasluthhud transmitted by ibn 'Abbas (God be 
pleased with both I and that is: "at-laluiyyatu al-tmibcirakdtu as-salawdtu 
iit-unrtbatu lillahi saldruun 'alayka ayyulmmiabiyyu wa-ruhinatu ’llahi 
wa-harakdtuh, sulamuu alayna... up to its end." 99 The reason is that in 
the tashahhud of Ibn ‘Abbas there is the imperative form ("say") and 
(the imperative has grades) the least of which is for recommendation. 100 
further, (in Ibn Mas'ud’s version) the definite article al- (before salam) 
conveys generality, while the additional character waw is for renewal of 
speech (making the praises multiple but connected) as is the case in an 
oath. In addition, there is an emphasis on teaching in it ( making its accep- 
tance more convincing). 

He is not to add to this during the first sitting posture, due to the 
words of Ibn Mas'ud (God be pleased with him), “The Messenger of God 
(God bless him and grant him peace) taught me the tashahhud for the 

li iv i’Wi/t m this version, however, pari of it is recorded in Muslim. Al-Zayla i, vol. 
i, 41X. 

' li is ghurib, however, reference in thighs is found in traditions recorded in Muslim. 
Al-Zayla'i, vnl, i, ^ 

is ruorded I by all the six sound compilaitons. Al-Zayla‘i, vol. 1, 419- 
_ po " rccorill ' d b y all die sound compilations except al-BukharL Al-Zayla'i. vol. •. 

lounlun ,K ,he " mr has Kradci likc and nadb (recommendation). Such an * 

" d “ ,hcnarrit, °" ^ Mas'ad (God be pleased with him). 





m iddle of the prayer and its end. In the middle of the prayer he got up 
when he had completed the tashahhud. When it was the end of the prayer, 
he made supplications for himself as he liked.” 10 ’ 

In the last two rak'ahs, he is to recite the Fatihat al-Kitab alone, due 
to the tradition of Abu Qatadah (God be pleased with him), that “the 
prophet (God bless him and grant him peace) used to recite the Fatihat 
itl-Kitdb in the last two.” 10 * This (statement of al-Quduri) is for elaborat- 
ing something that is good (but not a sunnah), and it is sound, because 
recitation is obligatory in two rak'ahs, as will be presented to you in what 
follows, 10 * God willing. 

He is to adopt the sitting posture in the last as he did the first time, 
due to what we related with respect to the traditions of Wa’il and ‘A’ishah 
(God be pleased with them). 10 '' This posture, however, is tiring for the 
body, therefore, it is better to adopt the posture of resting on one side 
(with the feet protruding sideways) towards which Malik (God bless him ) 
was inclined. 10 * The narration in which it is reported that the Prophet 
(God bless him and grant him peace) adopted this resting posture 101 ' has 
been declared weak by al-Tahawi (God bless him), or it is to be inter- 
preted to apply to old age. 

He then recites the tashahhud , and it is wajib (obligatory), in our 
view. Thereafter, he recites prayers and blessings for the Prophet (God 
bless him and grant him peace), which is not an obligation, in our view, 
with al-Shafi'i (God bless him) disagreeing in both cases. The basis (in 
our view) are the words of the Prophet (God bless him and grant him 
peace), “When you have said this or done this, then, your prayer is com- 
plete. If you like to get up you may and if you wish to remain sitting you 
may do that.” 107 Reciting prayers and blessings for the Prophet (God bless 
him and grant him peace) outside the salat is obligatory (wajib) either 
once, as has been maintained by al-Karkhl (God bless him), or each time 


^ It is recorded by Ahmad in his al-Musnad. Al-Zayla'I, vol. 1, 422. 

|( 15 ^corded by al-Bukhari and Muslim. Al-Zayla'i, vol. 1, 422. 

the chapter on supererogatory ( nafl ) prayers. 

This tradition has preceded under the discussion of the first sitting posture. Al 

kyla'i, 423, 418-19. 

* s > this was his opinion. 

' s ^corded by the sound compilations, except Muslim. AJ-Zayla I, vol. 1, 4 2 3 - 
't is recorded by Abu Dawud from Ibn Mas'ud (God be pleased with him). A - 
Za ^Tvol.t l414 . 
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. , ., , , iCm a bless him and grant him peace) is men- 

the name ol the 1 ioj. w a i. Ta hawI (God bless him). The burden 
noned, as has been p ^ ile the word M reported vvt 

of the command is sufficient »r “ 
reference to whelthid is for ns identification. 

He raid- He nukes supplications as he Itkes out of those that are 
Ji on the words of the Qur’an and the Iranstrtt.ted supp tea, „ ns ». 
on he basis of what we related with respect o the trad,. ton o bn Mas’ud 
; G „d bless him) where the Prophet (Qod bless Inn, and gran, htm peace) 
s lid to him “Thereafter, choose a supplication that is the best and most 
impressive for you.”"* He is to begin with prayers lor the Prophet (God 
bless him and grant him peace) so that it comes closest to being heard. 

He is not to make supplications with words that resemble the words 
used in the speech of humans, as a precaution against invalidity. It is for 
this reason that he is to use those that are transmitted and preserved. 
What is not impossible to ask from humans, like the words, "O Lord, 
make me marry such and such woman,” amounts to speech used by 
humans, and what is impossible to ask from them, like the words, "0 
Lord, forgive me," docs not resemble their speech. The words, “O Lord, 
feed me,” belong to the former category, which is the sound view, insofar 
as such words are used among humans, just as it is said: the commander 
fed the army. 

He then makes the salutation turning (his face) to the right saying, 
“as-salamu 'alaykurn wa-rahmatu ’llah” and then to the left saying the 
same, on the basis of what was related by Ibn Mas'ud (God be pleased 
with him) that “the Prophet (Gud bless him and grant him peace) used 
to offer the salutation to the right when the whiteness of his right cheek 
could be seen and then to the left till the whiteness of his left cheek could 
he seen.”"" 

He is to intend in his first salutation those on his right from among 
men, women and guardian angels and likewise on his left, because acts 
are determined by intentions. 111 In our times, he is not to intend women 


, w ^ lat ls ' lian>m iUc*d from the Prophet (God bless him and grant him peace). 

H appears he is referring to a tradition from Ibn Mas'ud that has preceded in which 
ere ar e instructions about ladukhud. Al-Zayla'i, vol. i, 428. 

^ f < - ot npi ers of the four Stwan have recorded this tradition. Al-Zayla‘i,vol. i.43°' 

"According to the well known tradition. 
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or those who are not participating in his prayer, and this is the sound 
view, because a communication is meant for the addressees present. 

For the follower it is essential to include his imam in such an inten- 
tion. Iff* 16 IS on or l ^ e * s to include the imam 

in the niyyah for both sides. If he is in front of the follower, he is to 
include him in the intention for the first according to Abu Yusuf (God 
bless him) due to the preference to be given to the right side. According 
to Muhammad (God bless him) and in one narration from Abu Hanifah 
(God bless him) he is to include him in both intentions, because the 
j ,„ani has a share in both sides. 

The person praying alone is to include the guardian angels in his 
intention and no one else, because there is no one with him besides them. 

The imam formulates the intention for both salutations (including 
the people and the guardian angels), which is the sound view. In the 
case of the angels, a limited number is not to be intended, because the 
reports about their number have differed and, thus, resemble belief in 
the prophets (peace and blessings on them)."- Thereafter, using the word 
as-Sctlam is obligatory ( wajib ) in our view, but is not a definitive obliga- 
tion {ford), with al-ShafiT (God bless him) disagreeing. He adopts the 
words of the Prophet (God bless him and grant him peace), “Its tahrtni 
is the takblr and its tahlil is the taslim” ni We rely on the tradition of Ibn 
Mas'ud (God be pleased with him). The existence of a choice (when you 
have said this or done this) negates both the definitive obligation and the 
wajib, however, we established wujtib on the basis of what is related, 115 
by way of precaution." 6 The definitive obligation is not established on the 
basis of such an evidence. 117 God knows best. 


'"That is, the rule about the angels is similar to the rule about the prophets (peace and 
blessings on them) insofar as one says, “l believe in the prophets (peace and blessings on 
them) the first of whom was Adam (God bless him and gram him peace) and the last of 
whom was Muhammad (God bless him and grant him peace).” Thus, a limited number 
is not to be mentioned. 


nas preceded at the beginning of the chapter. It ts recorded by Abu Uawud, ai- 
Tirmidhi and Ibn Majah. See Al-Zaylal, vol, t, 307. 435 - 

“If c ^ 01ce 8 ' ve n in the words of the Prophet (God bless him and grant him peace), 
you say this or do this, your prayer is complete.’’ 

„ ^ a '‘^bafi‘i (God bless him). 

„ ' 0 l ^ at ac ’ ln g upon it is not given up completely. 

^11-- f ar d is established through a definitive evidence, while this is a khabar 
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n.i Recitation in Prayer 

He is to recite audibly in the fajr prayer, in the first two rak'ahs of 
mnghrib and 'ishd', if he is the imam, while he .s to recite inaudibly i n 
the next two. This is what has been transmitted (from the Prophet (God 
bless him and grant him peace) and related horn the Companions (God 
be pleased with them ))." 11 

If he is praying alone, he has a choice and he may recite audibly to 
listen to himself, because he is an imam for himself. II he likes he may 
recite inaudibly, because there is no one behind him who can listen to his 
recitation. It is, however, preferable to recite audibly so that the perfor- 
mance is in the form meant for the congregation ." 9 

The imam recites inaudibly in the zuhr and ‘nsr prayers even when 
he is leading the prayers in ‘Arafah, due to the words of the Prophet (God 
bless him and grant him peace), “Prayer during daylight is dumb ,"' 20 that 
is, there is no audible recitation in it. In the case of ‘Arafah, Malik (God 
bless him) disagrees and the proof against him is what we have related. 

He is to recite audibly in the jumu'ah and two 'id prayers, due to 
the reported transmission of the mastajid category upholding audible 
recitation, 12 ' In the supererogatory prayers during daylight, he is to recite 
inaudibly, while during the night he has a choice on the analogy of the 
obligatory prayer with respect to the individual. The reason is that the 
supererogatory prayer is complimentary for the obligatory prayer and is, 
therefore, subservient to it, 

A person who has lost the ‘ishd’ prayer and is offering it after the 
rising of the sun, as well as leading the prayer , 12 ' is to recite audibly, as 
did the Prophet (God bless him and grant him peace) when he offered/b/r 


Al-Zayla I says that (here are iwo wursal traditions on the issue recorded by Abu 
Dawud in his Mara>tl Al-Zayla i, vol. 2, 1. It is to be noted that a nuirsal tradition is a 
liujjah for the Hanafis. 

v Al-Karkhi (God bless him) maintains that he is not to raise his voice to the extent 
that the imam does, because there is no one behind him who is listening. Some jurists 
maintain that to make his prayer similar to the congregation, there is greater merit if he 
makes the call {luiluin) as well as the icjdrtttih, Al-Ayni, vol. 2> 293. 

' h is glwrib, and is recorded by ‘Abd al-Razzaq. Aj-Zaylal, vol. 2, 1 . 

'“The reference is to the reasoning given by al Bayhaqi on the basis of traditions 
recorded by the sound compilations, except al-Bukhari. AJ-Zayla'i, vol. 2, a. 

'-For those who have missed it likewise. 


through delayed performance {qada) in a congregation on the morning 

after the night o Haris.'* 

If he is alone, he is to recite inaudibly decidedly and has no choice 

in it, and tllis the sound view - The rcason is that audible recitation 
j s specific to the congregation in general or to time in the case of the 
individual by way of choice, and in this case none of these rules applies. 

A person who recites a surah in the first two rak'ahs of ‘ ishd’, and not 
the Fdtihat al-Kitab , is not to repeat it (in lieu thereof) in the next two 
rak'ahs . 1 ' 4 If he recites the Fatihah and does not recite any surah besides 
t h a t,'» he is to recite the Fatihah in the remaining two, the Fatihah as 
well as a surah, and he is to do so audibly. This is so according to Abu 
Hanifah and Muhammad (God bless them). Abu Yusuf (God bless him) 
said that he is not to recite them by way of qadd \ because the wajib that 
is not performed at its time is not to be performed as qada, except on 
the basts of an evidence . 126 The two jurists maintain, and this is the dis- 
tinction between the two situations, that the recitation of the Fatihah is 
prescribed in a way that the surah follows it. Thus, if he were to recite it 
m lieu of the previous, the recitation of the Fatihah would follow the 
surah. This goes against the way it has been laid down. It is different 
when he does not recite the surah as in that case it is possible to recite 
it by way o( qada ' in the manner that is prescribed. Thereafter, he (Imam 
Muhammad) mentioned something here that indicates wujub (obliga- 
tion) and in Kitdb al-AsI he uses the word recommendation. The reason 
is that if it is recited later it is not linked to the Fatihah, and the obser- 
vance of its prescribed sequence is not followed. 

He is to recite both audibly. This is the correct view, because combin- 
ing audible and inaudible recitation in a single rak'ah is repugnant and 
the alteration of the supererogatory recitation, which is al-Fatihah, (into 
tvfljil?) i s preferable , 127 Thereafter, recitation is inaudible when he can hear 

"U is reported by Imam Muhammad ibn al-Hasan al-Shaybani (God bless him), 
from Ibrahim al-Nakha‘i (God bless him), in his Kitab al-Athdr. It is also recorded by 
Muslim in his Sahili. Al-Zayla‘T, vol. 2, 3. 

M hat is, by way of qada. Some jurists say that the recitation of the Fatihah is obliga- 
t0 A <md should be repeated in the retnaiiting two rak'ahs by way ot qacldj if it is missed 
,n the first two. 

hy way of addition. 

ll? A "d 'here is no evidence for this case. 

As it was to be recited inaudibly in its own place originally, but will now follow the 
u e of the surah, which was originally wajib. 
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lf . , r(lf :.., tioi , is audible when other persons can hear him too 

t,;:: " hf til «*«»»<» <■«** <co d 

him) because the mere movement of the tongue without a Sound 

recitation. Al-Karkh, (God bless him) said «ha, U,e 
lowest category of audible recitation is that he heai himself and the least 
category of inaudible recitation is the formation of words, as recitation 
is an a ct of the tongue and not that of the ear. In the statement in the 
Book is an indication of this. It is on this rule • that all that pertains to 
expressions, like divorce, emancipation and exemption, is determined. 12 '* 
The minimum recitation that is deemed valid in prayer is one verse, 
according to Abu Hanifah (God bless him). The two jurists held that it 
is three short verses or one long verse, because he cannot be deemed a 
reciter without this as otherwise he would appear to be one reciting what 
is less than one verse. He ( Abu Hanifah) relies upon the verse, "Recite 
what is easy from the Qur’an ,"* 30 without qualifying it in any way, except 
that what is less than a verse is excluded (as it does not give a complete 
meaning), and a verse does not convey (such an incomplete meaning). 

During a journey he (the imam ) is to recite the Fatihat al-Kitab and 
any surah that he wishes, due to the narration that “the Prophet (God 
bless him and grant him peace) recited the tna'udhatayn' 31 in the fajr 
prayer during journey.” 1 ” Further, journey affects the length of the prayer 
itself, therefore, it should be more effective in lessening the length of the 
recitation. This is the case when departure is to be hastened, but when 
there is calmness and no haste, surahs like al-Buruj and Inshaqqat are to 
be recited in fajr. The reason is that it is possible to observe the sunnah 
along with the relaxation .' 33 

When in a settlement, he should recite forty or fifty verses in the 
two rakahs of fajr besides the Fatihat al-Kitab. It is reported that these 
are from forty to sixty and from sixty to one hundred, and for each 
such assertion a report has been recorded from the Companions (God 

(( And the accompanying disagreement. 

I has, if he torms the words, "You are divorced," in his statement to his wife, but be 

a < l > !v 1 S t.i, e ?^ ln j a L ! Va ' rt ^ at cannot hear himself, the divorce takes place according to 

.. 10 ’ ess him), but not according to al-Hindawani (God bless him), 
yur an 73:20. 

^Surat al-Falaq and sural al-Nas. 

i;;r ed ^ i bQ Diw6d in his W Al-Zayla‘i, vol. 2, 4- 
As it amounts to both during a journey 
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he pleased with them ).* 34 The reconciliation is that he should recite one 
hundred verses with eager followers and forty with those who exhibit 
laziness, while on the average he is to recite a number that is between fifty 
and sixty. It is also said that he should take into account the length of the 
nights and their shortness * 35 and the excess of occupation (with work) 
and its absence. 

He said: During zuhr he is to do the same, due to their similarity 
in terms of the time available. In Kitab al-Asl it is stated that he may 
recite less than that as this is the time of occupation with work, therefore, 
he is to reduce the recitation in order to avoid irritation. The 'asr and 
‘isha’ prayers are similar and he is to recite the awsat al mufassil (from 
Kmvwirat up to al-Duhd). 

In the maghrib prayer he is to recite even less, and he may recite qisar 
al-tnufassil (from al-Duhd up to the end of the Qur’an). The basis (asl) 
for this is the letter of ‘Umar (God be pleased with him) to Abu Musa aT 
Ash'arT (God be pleased with him) that in fajr and zuhr, tiwdl at-mufassil 
(from al-Hujarat to as-sama’u dhat al-Buruj) are to be recited, in the 'asr 
and 'isha prayers, awsat al-tnufassil are to be recited, while in the maghrib 
prayer, the qisar al-tnufassil are to be recited . 136 The reason is that the 
maghrib prayer is based on shortage of time and lightening the recitation 
is more suitable for it. For ‘ asr and 'isha’ prayers delay is recommended 
and, therefore, by lengthy recitations they are Likely to fail within a time 
period that is not recommended. They are thus to be limited through the 

OWSflf. 

The first rak'ah of fajr is to be made longer than the second rak'ah in 
order to help the people catch up with the congregation. 

He said: The two rak'ahs of the zuhr are of equal length. This is so 
according to Abu Hanifah and Abu Yusuf (God bless them). Muhammad 
(God bless him) said: It is dearer to me that the first rak'ah in all prayers 
be made longer than the other rak'ahs, due to the report that “the Prophet 
(God bless him and grant him peace) used to lengthen the first rak'ah as 
compared to the other rak'ahs in all prayers .” 137 The two jurists maintain 


I One report is recorded by Muslim from Jabir (God be pleased with him). Al-Zayla i. 
a change of seasons. 

^Marfii traditions recorded by al-Nasa’i and Ibn Majah. Al-Zayla‘ 1 , vol. 2, 5. 
b is recorded by al-Bukhari and Muslim in their Sotiihs. Al-Zayla i, vol. 2. S-6- 
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that the two rak'ahs arc equal w.th respect to their entitlement to rccii a . 
tion, therefore, they arc equal in terms ot the length ol the rccitaii 0ll as 
well, as distinguished from th c/*i;r prayer as that is the time of sleep a „d 
oblivion. Further the tradition is interpreted to mean lengthening 0 f t | u . 
glorification with respect to tiuma, ta'uwmulh and tasmiyyah. | n det Cr . 
mining the length of the recitation, excess or decrease in what is less t| liln 
three verses is not to be given consideration due to the impossibility ' of 
avoiding this without hardship. 

The recitation of a particular >iirali is not fixed for any of the prayers 
in the meaning that prayer is not valid without it, on the basis of i| K ! 
unqualified meaning ol what we have recited. 1 * * ' it is disapproved to 
permanently associate something from the Qur'an with a particular 
prayer"'' insofar as that leads to the avoidance of the rest of it mid such i 
preference cannot be made. 

The follower is not to recite behind the imam, with al-ShafVl (God 
hless him) disagreeing in the case ot the / iifihah. I k reasons that recita- 
tion is one of the essential elements {rukn) of prayer and the followers 
must participate in this with the imam. We rely on the words of the 
Prophet (God hless him and grant him peace), "I or a person who has uu 
imam, the imam’s recitation is his recitation,"' 4, and on this there is the 
consensus ( ijnui ') of the Companions (God he pleased with them).’ 41 It 
is a rukn that is common for them, but the part of the follower is silence 
and listening. The Prophet (God bless him and grant him peace) said, 
“Remain silent when the imam recites."' 4 - It is preferred by way of pre- 
caution (to recite the Fatihah) on the basis of what has been transmitted 
from Muhammad (God bless him) (by some scholars), but it is disap- 
proved by the two jurists due to the violation of what comes naturally. 

He is to listen intently, maintaining silence, even if the imam is recit- 
ing a verse that mentions heaven (targhib) or one that mentions hell 


i * ^ aI the unqualified meaning of l tic verse requiring recitation of what is easy. 

v $oe al-Zayla i, vul. a, 6, lor a comment on (he opposite view. 

"It is related from a number of Companions (( ,od be j .leased witli them). t )lu ' ,ra ' 
d.tion from labir is recorded by Ibn Majah in his Surum. Al-Zayla‘i, vol, 2. <> 7- 
' Imam Muhammad indicates this in Ins version of ul-MuwaUu'- Another report » 
from al- Iahawt. Al Jiuyla'i, vol. j, u. 

"One version from Abu Musa is recorded by Muslim in his Sahllt. Al */ay •»'»' vo1, * 
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(tarlub)r because listening and maintaining silence is a definitive obli- 
gation on the basis of the text " and recitation, supplications for heaven 
or seeking refuge from the l ire, are all matters that interfere with this 
The same applies to the khutbah (sermon) as it does to blessings 
and prayers for the Prophet (God bless him and grant him peace), due 
to the obligation of listening, unless the person delivering the sermon 
recites the words of the Exalted, “God and His angels send blessings on 
the Prophet; < > you who believe! Send blessings on him, and salute him 
with all respect."' 1 in which case the listener is to send blessings inwardly 
(silently). I he jurists disagreed about the person who is far removed from 
the pulpit. The safe thing to do is to maintain silence in order to uphold 
the obligation of keeping silent, God knows best. 


, iai is. he is not toofler supplications on hearing these verses. 

I .ere are reports that the verse referred to was revealed with respect to recitation 
'vl'iiki hie imtim. It is recorded by Imam Ahmad (Cod bless him) that he said: The 
I u >|>le arrived at a consensus that this verse pertains to prayer. Al /.avla'i, vol. i. It. 

Qur'an 33^6. 


Chapter 12 

Imamah (Leading the Prayers) 


The congregation is an emphatic sunnah (sunnah muakkadah ),‘ due to 
the words of the Prophet (God bless him and grant him peace), “The 
congregation is a sunnah from among the sunan al-huda, which is not 
given up except by the hypocrite.’" 

The best person for the imamah is one who is the most knowledge- 
able about the sunnah It is reported from Abu Yusuf (God bless him) 
that he is one who is best in recitation, because recitation is a necessity, 
while the need for knowledge arises when a legal issue arises. We say that 
recitation is needed for one essential element ( rukn ) of salat, whereas 
knowledge is required for all the elements. 

If two persons are equal in terms of knowledge, then, the best of them 
in recitation (is to lead the prayers). This is based on the words of the 
Prophet (God bless him and grant him peace), “The people are to be led 
by one who can recite best the Book of God. If they are equal in this, then, 

'We have stated that the term sunnah used in fiqh texts, especially in this book, is 
used in the sense of sunnah muakkadah, which is an act that the Prophet (God bless 
him and grant him peace) performed persistently, and gave up only due to an excuse. 
As compared to this, the word adab (pi. adab) is an act that the Prophet (God bless 
mi and grant him peace) performed a few times, but gave up at other times. This is 
also referred to as ghayr muakkadah by some. If this is the case, the use of the word 
sunnah here would have been sufficient. The Author, however, is referring specifically to 
mu akkadah and by this he means sunnat al-huda. This is an enhanced form of 
^ SUrI,,a h that comes very close to the wajib. In fact, the congregation is called a wajib 
y some of the Hanafi jurists, and as fard kifayah by others. The distinction should, 
therefore, be kept in mind. ' 

co ** * s in this version, however, Muslim has recorded a different version that 

nveys the same meaning. Al-Zayla'i, vol. 2, 21. 

ls means a person who knows fiqh and the rules of the shari'ah. 
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the one who has the best knowledge of the summit, The one who used 
to recite the best I from among the Companions— God be pleased with 
them) was usually the best in knowledge as well, because they used to 
receive the Qur'an along with a knowledge ot the niiktmi (rules), thus, the 
best reciters were given priority in the traditions. 1 his is not the case in 
our times, therefore, we have given priority to the one best in knowledge. 

If they are (still) equal, then, the one who is most pious, due to the 
WO rds of the Prophet (God bless him and grant him peace), “If one has 
prayed behind a knowledgeable pious imam, it is like praying behind a 
prophet.’’ 5 

If they are equal (in all the above matters), then, the one who is the 
eldest, due to the words of the Prophet (God bless him and grant him 
peace) to the two sons of Abu Mallkah, “The elder of you is to lead you.” 6 
Further, giving preference to him leads to an increase in the congrega- 
tion. Giving priority to a slave is disapproved, as he is not free to devote 
time to knowledge, and to the villager for most of them lack knowledge, 
and to the disobedient (fasiq), as he does not follow the commandments 
of din, and the blind as he cannot avoid impurities, and the illegitimate 
person born out of zind, because he does not have a father who can super- 
vise (discipline) him and consequently ignorance overtakes him. Further, 
in the preference of these persons there is a likelihood of reducing the 
si/e of the congregation, for which reason it is disapproved. If, however, 
they are given preference, the prayer is valid, due to the words of the 
Prophet (God bless him and grant him peace), “Pray behind every pious 
and impious person.’” 

The imam is not to prolong the prayer for the followers, due to the 
words of the Prophet (God bless him and grant him peace) “A person 
who leads the people in prayer, is to offer the prayer of the weakest among 
them, for among them are the sick, the old, and those in need.” 8 

'It is recorded by the sound compilations, except al-Bukhari. This version is fr 0111 
Muslim as related from fbn Masud (God be pleased with him). Al-Zayla'i, vol. a. M; 

histf/wri/i in this version. Al-Tabarani and al-Hakim have related somewhat similar 
traditions. Al-Zayla'i, vol, 2, 26. 

1 his lias preceded. It has been recorded by all the six Imams of the sound comp 1 
tions I God bless them all). Al-Zayla'i, vol. 2, 26. 

It is recorded by al-Dar qutni in his Sutian. Al-Zayla'i, vol. 2, 26. . , 

It is recorded by al Bukhari and Muslim from Abu Hurayrah (God bless W • 
Here are other traditions too that convey the same meaning. Al-Zayla'i, vol. 2 - * 9 - 



It is disapproved for women to offer prayers in a congregation all by 
elves, as this is no! devoid of the commission of the prohibited, 9 
InTthat is because the imam stands in their midst in the row, thus, it is 
disapproved as in the case of the naked. 

If thev do pray alone, then, the imam stands in their midst, because 
■A’ishah (God be pleased with her) did this,"' while her act has been 
interpreted to apply to the initial phase of Islam. 1 ' The reason is that in 
Standing in front there is greater exposure. 

A person who prays with a single person makes him stand on his 
right due to the tradition of Ibn ‘Abbas (God be pleased with both) that 
the Prophet (God bless him and grant him peace) prayed with him and 
made hun stand to his right. 1 - He should not stand behind the (line of 
the) imam. According to Muhammad (God bless him), he is to place his 
toe fingers close to the heel of the imam. The first opinion, however, is 
the stronger opinion. If he does pray behind him or while standing to his 
left, his prayer is valid, but he is sinning for opposing the dictates of the 
sunrinh. 


If the person leads two others, he is to stand in front of them. Accord- 
ing to Abu Yusuf, he is to stand in their middle. This has been reported 
from Abd Allah ibn Mas'ud (God be pleased with him).'-' We maintain 
that the Prophet (God bless him and grant him peace) stood ahead of 
Anas (God be pleased with him) and the orphan when he led them in 
prayer.' 4 This is for the preferred position, while the report from the 
C ompanion is evidence of permissibility (that is, the prayer is valid in 
the middle position). 


It is not permitted for men that they be led by a woman or a minor. 
11 1 ie Luse of a woman, it is due to the words of the Prophet (God bless 
im and grant him peace), “Move them behind insofar as God has moved 


tu I . • Ljunnur 1. 

'’She J U>rc ^ ky al-Hakim and others too. AI-Zayla 4 I, vol. 2, 30-31. 
bless him ^ at ^' na ^ w h en she was nine and was with the Prophet (God 

be weak. ” 613,11 P eacc ) f° r another nine years, therefore, this claim appears to 


"It is j * mams * n their sound compilations. Al-Zayla'i, vol. 2, 33. 

Hi! I SJdl , by Mllslim in his Saw, Al-Zayla'i, vol. 2, 33. 

e y all the sound compilations, except Ibn Majah. Al-Zayla'i, vol. 2, 35 





them behind." 1 ' Thus, positioning them in front is not permitted As fo 
the minor, he is required to offer supererogatory prayers alone and thus 
cannot lead those under a duty to offer obligatory prayers. The Mashd’ilcl 
ol’Balkh (God bless them) permitted the rmowah of the minor in the case 
of tatawih prayers and absolute sninin (rawntib before and after oblie- 
tors prayers), but out MashtYikh (God bless them) 16 did not permit it 
Among them were those who ascertained a disagreement, about mutlaa 
nail prayers, between Abu Yusuf and Muhammad (God bless them) The 
preferred opinion is that it is not permitted in any of the prayers, because 
the nail \ supererogatory) prayers of the minor are less than those of the 
major insofar as the minor is under no duty to offer qada' when such 
prayers are rendered invalid, and this is on the basis of consensus (ijma'). 
The strong is not to be structured upon the weak as distinguished from 
the person who is under the impression that lie owes a prayer, for such an 
issue is moot (subject to ijtihdd),'' and the obstacle for such a person is 
considered non-existent.'* The case is also distinguished from that of the 
minor leading the minor for in that case the prayer is uniform (equal in 
strength). 

The saff (row) is to be formed first by men, followed by minors and 
then bv women due to the words of the Prophet (God bless him and 
grant him peace), "Let those who have attained puberty and are the object 


'll is gharib and a matfu' tradition. A tradition conveying the same meaning has 
been recorded by the sound compilations, except al-Bukhari, from Abu Hurayrah (Gn 
bless him!. Al-Zayla'i. vol. 1 , 36. 

“From Saniarqand and Bukharah , 

‘Tn this case, a person is under the impression that he owes an obligatory prayer, 
he starts offering it as qada. L>uring performance the prayer is rendered invali . * 1 
due as ijada' {01 the reason that he had started offering it? The three jurists *' |( 

it is not due as qada’. Zufar (God bless him) maintains that qada is now 0 ‘S 
this person, under a false impression, was leading another who was o enng _ aIor y for 
after fasad, qada' is obligatory for one offering nafl , even though it is not 0 
the one leading. This case, on the face of it, appears similar to th 3 t of t e rn*^ jading- 
another who is offering riafl. In both cases, qada is not obligatory on t > e (0 | CJt | 

but it is on the person following, after fasiid. Thus, a minor should f P e ^ jes howc '*' 1 
the prayer on the analogy of the person under a false impression. e ^ [mpressio 11 ' s 
are distinguished. The reason is that the case of the person under the 
moot. Zufar (God bless him) maintains that qada is obligatory tor ^ fot 

jurists maintain that it is not. As compared to this the issue of 'h er ^ e g m oot tf**' 
the minor is settled. Analogy for the settled case cannot be structure up 
“Arising from ijtihdd and disagreement. 
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of prohibition (whose prayer can be nullified) stand behind me.” 19 Fur- 
ther, nntlmlhnlr" invalidates prayer, therefore, women have to be moved 
behind. If a woman has come to stand by his side (parallel to him), and 
they are participating in the same prayer, his prayer has become invalid 
provided the imam included her in his niyyah. Analogy implies that it is 
not nullified, and that is the opinion of al-ShafiT (God bless him) taking 
into account her prayer, which is not nullified. The basis for istihsdn is 
what we have related, and it is of the well known category. It is he who 
is the addressee, and it i.s he who has given up the obligation of position 
(to be ahead of her). Accordingly, it is his prayer that has become invalid 
and not hers, just like that of the follower when he stands ahead of the 
imam. If the imam did not include her in the niyyah, it does not harm 
this person for her prayer is not permitted, because without her inclu- 
sion participation is not established in our view, with Zufar (God bless 
him) disagreeing. Do you not see that the imam is bound to order the 
positions, thus, the matter is dependent on his duty, as in the case of fol- 
lowing. The niyyah of irndmah (to include the woman) is stipulated if she 
is led in the parallel position. If there is no male next to her, then, there 
are two narrations in this. The distinction on the basis of one of these is 
that nullification is certain, while on the basis of the second it is probable. 

Among the conditions of (the issue of) muhadhah are: that the 
prayer be common, that it be absolute, that the woman be one who can 
be the object of desire, and that there be no curtain between them. As 
this prayer has been identified as nullified on the basis of a text, as distin- 
guished from analogy, therefore, all that the text has laid down is taken 
into account. 

Attending the congregation is considered disapproved for them 
(women), that is, the young women due to the apprehension of fitnah. 
There is no harm if the old women go out (for the congregation) for fajr, 
maghrib and uhd‘. This i: s so according to Abu Hanlfah (God bless him). 
The two jurists said that they can go out for all the prayers, because there 
ls no fitnah in this due to the absence of desire for them. Thus, it is not 
disapproved, as in the case of 'id. He argues that excessive lust can lead to 
’** therefore, fitnah can occur, however, the fasiq persons spread around 

b • M 0 "' Version of ,hc tradition from tbn Mas'ud (God bless him) has been recorded 
Y ^ Usllm ' Abu Dawud, al-Nasiu and Ibn Majah. A 1 Zaylai, vol. 2, 3 7 - 

landing of women next to men with the likelihood of touching, li is described in 
thf next issn e 






during 2 «/ir, tor and juntu'ah timings. They sleep during fajr and 
timings', and at the time of maghrib they are busy with meals. The Qpen 
spaces arc wide, and it is possible for women to remain separated from 
men, therefore, it is not disapproved (during ‘Ft/). 

He said: A person in a state of (full) purification is not to pray behind 
a person whose position is the same as a woman with extended bleed- 
ing (mustahadah), 21 nor should a woman in a state of purification pray 
behind a mustahadah. The reason is that a person in sound health is i n 
a stronger state as compared to the handicapped: a thing cannot bear the 
burden of one that is stronger than it. The imam hears the responsibility 
of his own salat and that of the person following him. 

Nor should a literate person who can read (the Qur’an) pray behind 
the illiterate person (ummi) or a person wearing clothes behind one who 
is naked, due to the (differing) strength of their state. 

It is, however, permitted that a person who has performed tayam- 
tnum be the imam of those who have performed wudu’. This is so accord- 
ing to Abu Hanifah and Abu Yusuf (God bless them), while Muhammad 
(God bless him) said that it is not permitted, because tayantmum is 
purification based on necessity and wudu' is the primary purification. 
The two jurists maintain that tayamnuim is absolute purification (not 
qualified), therefore, it is not limited to the case of need. 

The person who has performed mash may be the imam for those who 
have washed. Phe reason is that the boot prevents the spreading of hadath 
and what has affected the boot is eliminated with mash , as distinguished 
trom the case ol the mustahadah, because in that case hadath has not been 
legally acknowledged despite its existence in reality, 

A person standing may pray behind one who is sitting. Muhammad 
(God bless him) said that it is not permitted and this is based on the anal- 
°§y (tfiyas) constructed upon the (stronger) state of the person standing. 
|Ae gave up this analogy due to the text, and that is the narration that “the 
Prophet (God bless him and grant him peace) offered his last salat while 
seated when the people behind him were standing.” 22 

... A person who P ra f s trough indication may pray behind a person 
' e rum, due to the equality of their states, unless the person following 
y iti m ications, while sitting and the imam adopts the reclining 

u lt is recorded bv a'!! 1 * P ermancm nosebleed, urine problems or ulcerous wounds 
^corded by al-Bukhan and Muslim. Al-Zayla% vol. 2, 41. 
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The reason is that the sitting posture has been legally acknowl- 
Pt |'red and j ts (comparative) strength is established. 

L ' ^ erS on who performs ruku' and sujttd is not to pray behind one 
avs with indication. The reason is that the state of the follower is 
W °nEer, however, Zufar (God bless him) disagrees about this. 
l °A person praying obligatory salat is not to follow in prayer tire per- 
son offering supererogatory prayers. 2 -’ The reason is that following is 
structured (upon a similar prayer) and the imam here lacks the attributes 
ofthe obligatory prayer, thus, the (obligatory) prayer cannot be struc- 
tured upon something missing. 

He said: Nor can the person offering one type of obligatory prayers 
follow one who is offering a different type of obligatory prayer, because 
following is participation and capability, therefore, unity (of prayer) is 
essential. According to al-Shafi‘1 (God bless him) it is valid in all these 
cases (stated above), because following in his view is performance (of 
acts) by way of compatibility, while in our view the meaning of bearing 
responsibility (by the imam) is taken into account. 

A person offering supererogatory prayers may offer them following 
one who is offering obligatory prayers, because the need in his case is 
for basic salat (that can be offered with an unqualified niyyah ) and this is 
found in the case ofthe imam (who is offering basic salat and obligation 
in addition), thus, the construction is valid. 

A person who follows an imam in prayer and then finds out that the 
imam was in an impure state, is to repeat his prayer, due to the words of 
the Prophet (God bless him and grant him peace), “A person who leads 
a group and then finds that he was in a state of hadath or jatmbah is to 
repeat his prayer and so should the people.” 24 Al-Shafi‘I (God bless him) 
lias a disagreement with this on the basis of what has preceded, while 
we consider the responsibility as the basis, and this for permissibility and 
invalidity. 

fi a person who cannot read leads in prayer a group of persons, who 
can read as well as a group of people who cannot read, then, their prayer 
b not valid according to Abu Hanifah (God bless him). The two jurists 
said that the prayer of the imam and those who cannot read is valid as he 

V() | ^ ere are traditions recorded by al-Bukhari and Muslim on this issue. See al-Zayla I, 

J ‘>t is recorded by al-Dar’qutni and al-Bayhaqi. Al-Dar’qutni calls it a mursal. Al- 
^Vial.vol, ‘ 
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is ha „dtappcd leading a group of handicapped people as well as , hose 
“ h „ are mu handicapped. The snuation resembles i that of a „ akcd pcr 
son leading naked persons as well as those who are dressed. Abu Hanifah 
artiues that the imam has relinquished the obligation of recitation when 
he is able to do so, therefore, his prayer is not valid. The reason i s t h a , 
if he had led those who could recite, the recitation of the reciters would 
amount to his recitation, as distinguished from this issue (of the naked) 
and those similar to it as the factors (handicaps) present in the case of the 
are not present in the case of the followers. 

If the person who cannot read prays alone while one who can recite 
prays alone, it is permitted. This is correct as the desire to pray as a co n . 
gregation is not exhibited by them. 

If the imam recites in the first two rak'ahs and makes an uttimi lead in 
the remaining two, their prayers are invalid. Zufar (God bless him) said 
that their prayers are not invalidated as the obligation of recitation has 
been performed. We argue that each rak ah amounts to salat-, therefore, 
it cannot be devoid of recitation either actually or by presumption, and 
there is no presumption in the case of the ummJ due to the lack of ability. 
The same applies if he makes him lead the tashahhud. God, the Exalted, 
knows best. 


Chapter 13 



Ritual Impurity ( Hadath ) During Prayer 


He who is involuntarily overcome by ritual impurity (hadath)' during 
prayer is to move away, and if he is an imam he should delegate the 
imdmah; he is then to perlorm wudu’ and continue his prayer. Analogy 
implies that he is to pray afresh. This is the view of al-Shafi‘i (God bless 
him) on the argument that hadath negates prayer, 2 while walking 3 and 
turning away (from the q iblah) both render it invalid. Thus, it is similar 
to voluntary acquisition of hadath.* We rely on the words of the Prophet 
(God bless him and grant him peace), “A person who vomits, has a nose- 
bleed, or passes madhi in hi.s prayer is to turn away and perform wudu’, 
and he may then continue his prayer as long as he has not spoken.’" 1 The 
Prophet (God bless him and grant him peace) said, “If one of you vom- 
its or has a nosebleed, he is to place his hand on his mouth and make 
another person who is not affected by hadath come forward (for leading 


TTere is an addition here in the text preferred by al-'Ayni to the effect that "if he 
c °ug 5 and passes wind due to pressure," but the previous phrase of being overcome by 
uivo untary hadath covers this situation. Accordingly, we feel that this addition is not 
justi ed and must have been a gloss that crept into the text. See al-‘AynI, vol. 2, 377. 

ecause purification is a condition for the continuation of salat just as it is a con- 
Qition for its commencement. 

Towards ablution. 


,Z" 10 mesc negating acts. 

Zavl ‘‘ V ° VCrs ' ons 'his tradition are recorded by Ibn Majah and al-Dar‘qutni. Ai- 
383' 3 *' V °^ < * 0 ' ‘ s a l so recorded as a mursal by ‘Abd al-Rawaq. Al-'Ayni. vol. 2, 
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ihe prayer)." 1 ’ The need is in the case of involuntary hadath 7 and not vol- 
untai y hadath for which there is no such need It is, therefore, not to be 
linked to voluntary hadath .* 

It is, however, better to renew the prayer 9 in order to avoid the doubt 
due to a conflict of evidences."' It is said that the person praying alone 
may start anew, while the imam and the follower are to continue their 
prayer in order to secure the higher benefit of the congregation. 

The person praying alone may complete his prayer at his location 
(where he performs wudu’) and if he likes he may return to his earlier 
position. The follower is to return to his earlier position, unless the imam 
has already completed the prayer, or when (the imam is not done but) 
there is some obstacle/barrier between them. 

A person who believes that he has acquired hadath and moves out 
of the mosque, but thereafter he comes to know that he did not acquire 
hadath, is to renew his prayer, If he did not leave the mosque, he is to 
complete what remains of the prayer. Analogy, in both cases , 11 implies 
the renewal of prayer, which is a narration from Muhammad (God bless 
him) due to the existence of relinquishment of prayer without (valid) 
excuse. The basis of istihsan is that he moved away with the intention 
of correcting an error. Do you not see that if what he believes comes to 
be realised, he would be continuing his prayer, therefore, the intention to 
rectify is associated with actual rectification, as long as his location has 
not changed by coming out (of the mosque). 


"This is considered gharib. Tradiiions conveying the same meaning are recorded by 
Abu Dawud, Ibn Miijah and al-Dar’qulni. Al-Zayla'i, vol. z, 62. 

’Thai creates a valid excuse for walking towards wudu 

'As asserted by al-Shafi‘i (God bless him). 

“In order to undertake the obligation with a certainty. 

“The reason is that there is a clash of analogy and istihsan. Analogy dictates thai 
the uihrimah no longer exists and the conditions (like tahftrali) are not found. IstihsStt 
is based on a khabur wahid as well as (he consensus of Companions (God be pleased 
with them.1. This clash of evidences does not prevent the legal validity of continuing (he 
prayer after wudu’, however, it is preferable to he certain and conleni that the prayer has 
been offered in its perfect form, Accordingly, renewing Ihc prayer after a fresh wudu is 
preferred. 

" Whether or not the person has left the mosque. 

' That is, .1 is just his suspicion that he has acquired hadath. The qcftdah fiqhiyyah- 
W| lal is established with certainty cannot be done away with doubt," is to be recalled 
ere. Consequently, an excuse is not established here. Istihsan takes a more lenient view. 
As compared Ui this. Ihe firs, issue is based upon yaqin (certainty). 
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has delegated the ( imdmah of the) prayer to another, his prayer 
lf he invalid,” as he has undertaken too many acts (like delegation 
h * S diking) without an excuse . 14 This differs from the case where he is 
^ vV ‘ impression that he has commenced prayer without wudu ’ and 
^he turns away, but thereafter he comes to know that he is maintain- 
tbeI fr t wudu 1 s0 that his prayer is invalid even when he does not move 
ll1g f the mosque, because turning away is by way of relinquishment . 15 
0Ut ° not see that if what he believed had turned out to be true he 
P ° Id have renewed his prayer . 16 This is the underlying rule (for under- 
vv0U .. me distinction ).' 7 The location of the rows in a desert is assigned 
^status of a mosque. If he moves towards the front, then, the limit is 
sut rah, but if a suirah is not there then the limit is equal to the extent 
ot (he rows. If he is praying alone, then the limit is the location of his 
prostration on all sides. 

If he has a fit of insanity, or goes to sleep and has a seminal discharge, 
or has a fit of fainting, he is to renew his prayer, because these incidents 
are rare and, thus, cannot be included within the implication of the text. 1 ® 
Likewise, if he laughs out loud, for that has the status of speech that cuts 
off prayer. 

If the imam is prevented from recitation (due to physical reasons) 
and he makes another come forward, the prayer of both is valid, accord- 
ing to Abu Hanifah (God bless him), while the two jurists said that 
their prayer is not valid, because such an occurrence is rare and, there- 
fore, resembles major impurity ( janabah ) during prayer. He (the Imam) 
argues that istikhldf (delegation) is due to a (physical) disability that is 
certain in this case .' 4 Further, prevention from recitation is not rare, thus, 
it cannot be linked to major impurity. If he is able to recite to an extent 


( T ye n if he does not leave the mosque. 

, Gl being certain and of hadath being actually found. 

'Of prayer. 

Because it would be salat without the condition of purification having been met. 
The rule then would be: When the possibility of rectification of error exists, istihsan 

hc H otherwise it does not. 

he text is the tradition: “A person who vomits, has a nosebleed or passes madhi in 
grayer iuo turn away..,." 

US ' l,le 1‘i'idah fiqhiyyah mentioned above is not invoked. 
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is n ot permitted to him to delegate his ft, nc . 
d* r'in* <«** V due '° ,he absence of a "«<» for 

lion, on the basis 

delegation- tr itv OV ercome s him after tashahhud, he is to p er _ 

If involuntary l ^ p Ration. The reason is that the salutation i s 
form and is essenli al for performing it. 

essential. invoUes hadath at this stage 1 ’ or he talks to some- 

If he intention y ^ ^ egates prayer , his salat is complete. The 
one or does some , has bee n created for the contmuity due to the 
reason is lha, an . thal cu ts it off. 11 There is, however, no repetition 

existence of a ha^enmg^^ e | erne nt) is left. 

who has performed tayammum sees water during his 
a his prayer stands nullified. 13 This discussion has preceded earlier. 
Pra ^’ he sees it 15 after adopting the sitting posture to the extent of the 
tashahhud, or he had performed mash and the period of mash is over, 
he takes off his boots with a slight movement,- or he is an umm f, 
hut comes to learn a surah* or he is praying naked when he notices a 
dress or he is praying through indication, but finds the ability for bow- 
ing and prostrating, or he remembers a lost prayer that was due from 
him” before this one, or an imam who can recite acquires hadath and 
delegates the prayer to an ummi , or the sun has risen during fajr, or the 
time of ‘asr has commenced while he is still praying jumuah, or he had 
performed mash on the splint (plaster) and it falls down due to healing, 
or he was a person with a disability and the disability goes away, as in 


"’That is, delegation of imamalt in such a case is not permitted on the basis of ijrna 
"That is, the stage of tashahhud. 
u The acts mentioned in the issue. 

"The Author mentions this issue here so that it can be compared with cases in whic 
hadath has been acquired during prayer. In the case of tayammum , when water is seen, 
the hadath existing prior to tayammum takes over and renders void the purification 
created through tayammum. 

'These are twelve issues in all and are well known. Some jurists have added vc 
additional issues here. 

'’That is, if he is praying with tayammum and sees water. 

Because excessive movement invalidates prayer. 

That is, recalls it after having forgotten it. Some say if he hears it and memorise 

with excessive effort. 

-’Without seeking it. 

’"Or his i mam. 
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se of the mustahadah and those with the same legal status, 3 ” then, 
th£ Tayer is nullified according to Abu Hanlfah (God bless him). The 
hlS Grists said that his prayer is valid. It is said that the rule here is that 
tW0 | out of prayer through the act of the worshipper is obligatory” 
hiding to Aim Hanifah (God bless him), while it is not obligatory 
Wording to the two jurists. Thus, the intervention of these factors at 
his stage, in his view, is the same as their intervention during prayer, 

1 , hi i c ^ the view of the two jurists it is like their intervention after the 
salutation. They rely on what we have related about the tradition of Ibn 
Mas'ud (God be pleased with him ). 31 He argues that it is not possible for 
him io offer another prayer except by emerging from this prayer, and the 
act without which an obligation cannot be attained becomes an obliga- 
tion. Further, the meaning of the word “completed” here is that it is dose 
to completion. Delegation, however, is not an invalidating factor so that 
it is justified on the part of one who recites. The invalidating factor is a 
necessary requirement of the hukm shar l i , which is the ineligibility for 
imamah. 

If a person follows the imam, after the imam has prayed one rak'ah, 
and the imam then acquires hadath bringing this man forward (by dele- 
gation), his imamah/p rayer is valid, due to participation in the tahrimah. 

It is, however, preferable for the imam to delegate it to one who has 
caught the prayer (right from the start) as he is better able to complete 
his prayer. It is necessary for this person being brought forward not to 
advance due to his inability to offer the salutation. If he does advance, 
then, it is essential for him to start from where the imam left off, as he 
stands in his place. When he reaches the stage of the salutation, he is to 
make another person, who caught the prayer (from its start), to advance 
so that he can offer the salutation. If at the time of completing the salat 
o the (first) imam, he laughs loudly or intentionally acquires hadath, 
or ta or walks out of the mosque, his prayer stands nullified, while 
followers is complete. The reason is that an invalidating 
aft °? ^° Unc * ' n case during the prayer, while it affects them only 
er 1 e performance of all the arkdn (elements). If the first imam has 

^like ~ 

’’That ,rr 3 ur * ne Problem or an ulcerous wound, 
these ease^th C Wors ^'PP er must himself end his prayer after tashahhud, however, ill 
’’This h e Pra ^ r ^ aS b een terminated by other acts or happenings, 
have said ihi' P re ^ ec ^- this tradition of tashahhud where the words are: “Where you 
0r one this your prayer is complete." Al-Zayla‘i, vol. t, 306. 
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. > r '' his prayer is valid, but if he is not done with t,- 
«mplc.«! ^[„ va lid Thi S is Ita correct view. " K ^ 

prayer, his pray*- acquire hadath and takes the sittin° « 

^‘^exlerof tashahhud, and then laughs loudly, or acq u ^ s 
tUre l ° n \ hadath, the prayer of the person who d,d not catch the fi tst 
'Tl s t valid, according to Abu Hanifah (God bless him). The tw 0 
riikah .1 , hat i t i s not nullified. If he talks or goes out of the mosq U( . 
his'^prayer is not nullified according to all three jurists The two ^ 
!ue that the prayer of the follower ,« dependent upon the prayer of the 
"i„, both in terms of validity and mvahd.ty. he prayer ot the has 
not become invalid and so also the prayer of the follower; n becomes like 
salutation and speech (after tashahhud). The Imam argues that laughter is 
,n invalidating factor for the part of the prayer of the imam that it affects 
and it. therefore, invalidates a similar part of the prayer of the follower, 
except that the imam does not need to continue his prayer while the 
person who could not catch the first rak'ah does. Continuing an invalid 
prayer maintains the invalidity as distinguished from the salutation as it 
is part of the completion and speech has the same legal status. The wudii’ 
of the imam, however, stands annulled due to existence of laughter within 
the period (Iwrmah) of prayer. 

If a person acquires hadath in his ruku * or in his sujiid, he is to per- 
form wudii’ and continue his prayer. The rak'ah (or the prostration) 
during which he acquired hadath is not to be counted. The reason is 
that the ruku is completed by transferring to the next, and with hadath 
this is not possible, therefore, it is necessary to repeat it. If this person 
is the imam and he makes another person advance, then, this person is 
to maintain the ruku', as he is able to complete it by maintaining the 
posture. 

If the worshipper, while bowing or prostrating, remembers that he 
has missed a prostration and he lowers himself for it from his ruku of 
raises his head from his prostration (to perform it) and then performs 
it, he is to repeat the ruku' as well as the sujud. This is the explanation o 
the preferred act so that the acts of prayer are performed in order to an 
extent possible. If he does not repeat them, his prayer is valid, becau 

11 Praying behind ihc second. 

’’That is. u f (he person who missed one rak'ah. 
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maintaining on order in the acts of prayer is not a condition, while trans- 
ferring (to the nexl riiku ) ln a state of purification is a condition and 
this is present. According to Abu Yusuf (God bless him), it is binding on 
him to repeat the ruku , because rising after the ruku' (qawmah) is an 

obligation in his view. 

He said: If a person leading a single person in prayer acquires hadath 
and moves out of the mosque, then, the person being led is the imam 
whether or not he forms an intention for this' 5 insofar as this amounts 
to the securing of the prayer. 1 * The identification by the first (imam) is to 
avoid a clash and there is no clash here. 5 ' The first imam completes his 
prayer as the follower of the second person, as if he had actually delegated 
the imdituih to him. 

If there is no one behind him except a minor or a woman, it is said 
that his prayer has become invalid, due to delegation to one who is not 
eligible for imdmali. It is said that it is not invalidated, because lack of 
delegation is not intentional, and the person following is ineligible. God 
knows best. 


^Ofthl'^ 8 'r 6 ° nly Slower, becomes identified as the i 

he person following. 

ere 1S onl V 0n « Person to be identified. 


Chapter 14 

Factors Nullifying Prayer and Things Disapproved 
During Prayer 


If a person talks in his salat> intentionally or by mistake, his prayer 
stands nullified. Al-Shafi'T (God bless him) disagrees in the case of mis- 
take and forgetfulness, and his recourse is to the well known tradition . 2 
We rely on the words of the Prophet (God bless him and grant him 
peace), “In this prayer of ours no part of human speech is valid for it 
is glorification, the proclamation of God’s greatness and the recitation of 
the Qur’an .” 3 What he has related is interpreted 4 to apply to the removal 
of sin as distinguished from the salutation 5 made in error because it is a 
form of remembrance. It is treated as dhikr in a state of forgetfulness, and 
as speech when pronounced intentionally insofar as there is substantial 
speech in it. 


‘Prior to adopting the sitting posture up to the toshahhud. 

‘This is the tradition that says, “Liability (the Pen) has been lifted from my Ummah 
in the case of mistake, forgetfullness and what they have been coerced to do." Al-Zayla ‘1 
says that the tradition is not found in these words even though the fuqaha’ always refer 
to it in these words. Similar traditions have been recorded by Ibn Majah and others. 
Al-Zayla'I, vol. 2, 64. 

’It is recorded by Muslim in his Sahih, and other versions by al-Bukharl and al- 
Dar’qutni. Al-Zayla'I, vol. 2, 66. 

'By way of reconciliation between the two traditions. That is, the rule emerging 
rom ( ^ e tradition pertains to the next world ( akhirah ). Will he say the same thing with 
aspect to general exceptions in the criminal law where the tradition is used? 

Analogy used in support of al-ShafiTs argument, that is, just like error is overlooked 

ln sa * ut ation made in error. He argues that salarn resembles human speech. In other 

ords, although analogy dictates that salutation made in error should invalidate prayer, 

y * we have undertaken istihsan here insofar as saldru is more like dhikr and not human 

speech. 
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If he groans in it, sighs or cries \% ith his cries being loud, then, if ^ 
is due to the mentioning of heaven or hell it is not to be treated as cutti n „ 
off prayer, because it reveals enhanced devotion. 


If it is due to pain or distress, then, it does cut it off, because in this 
case it amounts to an expression ot anguish and regret, thus, it is deemed 
human speech. It is narrated from Abu Yusuf (God bless him) that the 
worshipper's saying ‘aaff does not invalidate it, in both cases but his sigh 
does. It is said that the rule in his \ iew is that it the word is composed of 
two characters and these are from among the zawaid, or one of them is, 
the prayer is not nullified, but if these are the as! characters, the prayer is 
invalid. The zawaid are all gathered in the statement al-yciwm tansahu. 
This, however, is not a strong argument, because the speech ol people is 
according to their usage and follows the characters used for composition 
and the communication of meaning, and this can result in all the charac- 
ters being zawa 'id. 

If he dears his throat without an excuse when there was no com- 
pulsion to do so and this leads to the pronouncing of words, then, in 
the opinion of the two jurists it is necessary that the prayer be deemed 
invalid, but where this is due to an excuse it is overlooked like sneez- 
ing or burping when these result in words. When a person sneezes and 
the other blesses him saying “God have mercy on you,” his prayer is 
invalid, as this is used for communication between people, thus, it will 
be treated as speech. This is distinguished from the situation where the 
person sneezing or one who hears it, says, “Praise be to God,” (the prayer 
is not nullified) according to what some jurists say, because this is not 
deemed a customary response. 

If someone seeks to be prompted (in recitation) and he prompts him 
while praying, his prayer is n ullifi ed. The meaning here is that the per 
son praying prompts someone other than the imam. The reason is b 13t 
this amounts to teaching and instruction and is, therefore, a category 
of human speech. Thereafter, he (Muhammad) stipulated repetition m 
Kitab al-AsI as this is not one of the acts of prayer and a minor prompt in b 
will be overlooked. He did not stipulate this in al-Jdmi‘ al-Saghir, because 
speech, however little, is in itself a factor that cuts off prayer. 



If he prompts his imam, it does not amount to invalidating speech, 

he basis of istihsan* because he is under a compulsion to rectify 

° n ' ,ivr It is, therefore, treated as speech that is an act of prayer in 
his pray c *- r ' 

1U He is to formulate the niyyah for prompting his imam and not recita- 
This is the correct view as 8 it is an exemption provided to him, while 
recitation on his part is forbidden. 

If the imam switches over to (the recitation of) another verse, the 
, raver of the person who prompted him is rendered invalid and so is the 
\alat of the imam if he follows his prompting (for the different verse) due 
to the existence of prompting and its acceptance without any necessity 
for this, h is essential for the follower not to be hasty about prompting, 
while the imam should not incite the followers to do so, rather he should 
go into ruku if he has already recited the minimum or he should move 
to another verse. 

If a man (praying) says in response to someone, “/d ilaha ilia ’llahi, n 
then, this amounts to invalidating speech according to Abu Hanlfah and 
Muhammad (God bless them ), 9 while Abu Yusuf (God bless him ) 10 says 
that it does not invalidate prayer. This disagreement pertains to the situ- 
ation where he has said this in response to a question raised by someone . 11 
According to him (Abu Yusuf) it is glorification in its proper form and its 
nature is not altered by the intention of the worshipper. The two jurists 
argue that he uttered the words in the form of a response and it can be 
interpreted as a response, therefore, it is treated as one. u The blessing for 


' I he istihsnn is based on reports. 

The imam. 

because some jurists have said that he is to formulate the niyyah of recitation and 
not of prompting, however, al-Sarakhsi maintains that this is an error. 

JAnd also according to Malik and Ahmad (God bless them), 
o h a * S ° 1 (G°d bless him). This is what is meant in the previous note. In 

U wor ds, what we are saying here is that Abu Yusufs opinion is stronger here. The 
' ,s too complicated to follow. 

but f I 13 ' l$ ’ pronounces these words in response to a question, the prayer is invalid, 
difhc | C Sa ^ S, ^.' s 351 a notification that he is in the middle of prayer, it is not invalid. It is 
would tV° two when they are in response to a question, otherwise why 

Person ?.^ erSOn 'he need for notification? It is possible that in one situation the 
n °tificat S t * 1e C * UeS, ' on bas no way of knowing that the other is praying; this needs 
not n J Un ' .l n ano, her situation, he can see that the other person is praying; he does 
notification. 

ne gates the idea of validity in case of notification. 
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sne * ln a a, Hi saying, "'lb God we belong and lo Hun is our return- are 
,| s0 governed by die same rule according lo the sound view, 

IflK intends thereby to indicate to another that he is in the process of 
praying, his prayer is not invalid on the basis of consensus (i/m<T)," due 

ihc words of the Prophet (God bless him and grant him peace), "When 
.some incident befalls one of you in prayer, he should glorify God.” 1 ’' 

If a person, after praying one rak'alt of zuhr commences the asr 
prayer 1 ' or a supererogatory prayer, then he has rendered his zuhr prayer 
invalid, because the commencement of another prayer is valid, therefore, 
he moves out of the previous prayer. If, however, he commences the zuhr 
prayer (again) after having prayed a rak'alt of zuhr, then, it remains the 
same prayer and his first rak'alt will be valid. The reason is that he for- 
mulated the niyyah of the same prayer that he was in, thus, his tiiyyah 
becomes superfluous, and the person making the niyyah retains his orig- 
inal state. 

If the imam ' 7 reads out his recitation from the mushaf his prayer is 
invalid according to Abu Hanifah (God bless him). The two jurists said 
that it remains intact, because it is a form of worship that is appended 
to another form of worship. It is, however, considered disapproved as it 
resembles the act of the People of the Book.”' According to Abu Hanifah 
(God bless him), the bearing of the mushaf, looking at the pages and 
turning the leaves amounts to excessive actions (during prayer). Fur- 
ther, the acquiring of the text from the mushaf is like acquiring it from 
another person. According to this line of reasoning, there is no differ- 
ence between holding the mushaf and reading from one laid on a stand, 
but according to the former argument there is a difference. Thus, if one 
were to look at written text with understanding, the correct view is that 
his prayer would not be rendered invalid, on the basis of consensus. As 
distinguished from this, if a person makes a vow that he will not read 
someone s book, it means that he will break his vow if he understands 
it, according to Muhammad (God bless him), because the aim there is 

' 3 See previous notes. 

'Mr is recorded by al-Bukhari and Muslim. Al-Zayla'I, vol. 2. 75. 

• or example. 

That is, forms an intention in his qalh without raising his hands. 

,7 So also the follower. 

fio J k And h is P roh ‘bited for us to do things that make us look like the People of the 
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1 island it. As for the invalidity of prayer, it depends on excessive 
to uru 1 ^ l j ur jng prayer, and these are not found in this case. 

(CXU f ' woman passes before a man praying, his prayer is not rendered 
? due to the words of the Prophet (God bless him and grant him 
' nVa !) ’“prayer is not ail off by anything passing in front.” , ‘ , The person 
peace), | 1oW ever, has sinned, due to the words of the Prophet 

bless him and grant him peace), "If only a person passing in front 
<( fthe person praying knew what burden he is carrying, he would have 
°aitcd for forty.” 2 '' The person passing in front sins only if he passes over 
die location of his prostrations, according to what is said, when there is 
no intervening barrier between them and the limbs of the person passing 
come to the level of the limbs of the worshipper, if this person is praying 
on top of a platform. 

It is essential for a person praying in an open space to place a cover- 
ing in front of him, due to the words of the Prophet (God bless him and 
grant him peace), “If one of you is praying in the desert he should place a 
sutrali in front of him” 2 ’ The length of such a covering is up to one dhira' 
or more, due to the words of the Prophet (God bless him and grant him 
peace), "Is any of you unable to place a sutrah before him, like a thick 
stick?” 11 It is said that the thickness should be equal to that of a finger, 
because one that is thinner than this will not be visible from a distance, 
and the purpose will not be attained. He is to stand close to the sutrah , 
due to the words of the Prophet (God bless him and grant him peace), “A 
person who prays with a sutrah should draw close to it.” 13 He is to place 
the sutrah up to level of his right or left eyebrow, this is what is reported 
from the Companions (God be pleased with them). 14 There is, however, 
no harm in giving up the sutrah if he is secure against people passing in 
front and he is not facing the street. The sutrah of the imam acts as the 


. — 

e version of this tradition is recorded by Abu Dawud and another by al- 

D «qntm.Al-Zayla%vol.2 >7 6. 

vol 2 ^ recor <ted by al-Bukhari and Muslim through Malik (God bless him). Al-Zayia'i, 

ll This ^ 

Al- 7 avi. S ‘- VerS !° n ' S kkarib, A tradition that comes close to it is recorded by Abu Dawud. 
„ a ri a >, vol. 2, 80. 

same m«, VerS1 ° n * S however, Muslim has recorded a tradition that conveys the 

3 IUs reh e t | A1 2ayla ' i ’ VOl ‘ 2 ‘ 8l ‘ 

recorded K, frora man Y Companions (God be pleased with them). One version is 
Thj s ref U D5wud ; AfrZaylaT vol. 2, 82. 

rS t0 a tradition recorded by Abu Dawud. Al-Zayla‘i, vol. 2, 83. 
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sutrah of the people, because “the Prophet (God bless him and grant h' 
peace) prayed at Batha’ of Makk’ah with his staff in front of him i/ 
the people had no sutrah ^ en 
The affixing of the sutrah is acknowledged and not its laying down 
the drawing of a line, because the purpose is not attained through thes^ 
He is to keep away the person passing in front when there is no sutrai 
in front of him or the person is passing between him and the sutrah du' 
to the words of the Prophet (God bless him and grant him peace) l 'K 
him away as far as you can.” 26 He is to keep him away by indication {a? 
ture) as was done by the Prophet (God bless him and grant him peace) 
with the two children of Umm Salamah (God be pleased with her), 1 ? 0 r 
he is to keep him away through glorification of God, as was related by us 
earlier, though combining both methods is disapproved, because one of 
them is sufficient. 


14.1 Disapproved Acts 

It is deemed disapproved for the worshipper to play around with his 
dress or his body (during prayer), due to the words of the Prophet (God 
bless him and grant him peace), “God has disliked three things for you. . , , 
and within this he mentioned playing around.” 18 The reason is that fool- 
ing around outside of prayer is forbidden, then, what would you say 
about prayer. 

He should not play around with pebbles for this too is a type of 
frivolous playing around, unless it is not possible for him to perform 
the prostration in which case he is to level them in a single action. This 
is due to the words of the Prophet (God bless him and grant him peace), 
Just once, O Abu Dharr, otherwise let it be,” 3y as in this case it is in the 
interest of his prayer. 

!, h is recorded by al-Bukhari. Al-Zayla'i, vol. 2, 84. 

This tradition has preceded and has been recorded by Abu Dawud. Al-Zayla i, vol. 
2, 84. 

; It is recorded by Ibn Majah in his Sunati. Al-Zayla'i, vol. 1, 85. 

This is a ntursal tradition. Mttrsal traditions arc employed by the Hanafis as legally 
binding. Al-Zayla'u vol. 2, 86. 

"'It is gharib in this version, however, a similar tradition has been recorded by Ahm«d 
(<jo bless him) in his Musmd , while other versions have been recorded in the sotf n 
compilations. AI-ZaylaT, vol. 2, 86. 


J2 

He is not to snap/click his fingers due to the saying of the Prophet 

/bless him and grant him peace), “Do not click your fingers while 
( Go >> 3 o an d he is not to do takhassar, which is the placing of his 
y ° U ^akimbo, because the Prophet (God bless him and grant him peace) 
arlT hibited the placing of one’s arms akimbo during prayer 3, as it leads to 
^giving UP of the prescribed practice. 

He is not to turn his head around due to the saying of the Prophet 
(God bless him and grant him peace) “If only the person praying knew 
who he is contacting when he turns his head.” 31 If he looks at what is on 
h left or right from the corners of his eyes without turning his neck, it 
1 not disapproved, because the Prophet (God bless him and grant him 
1 eace) used to observe his Companions (God be pleased with them) dur- 
ing his prayer through the inner corner of his eye. 33 

He is not to sit on his haunches or to rest his elbows on the floor, due 
to the saying of Abu Dharr (God be pleased with him) that “My Khalil 
(Friend) told me not to do three things: pecking like a hen, sitting on my 
haunches like a dog and placing my elbows on the floor like a fox.’ 34 Iqa 
is to place one’s hips on the floor and raising one’s knees (towards the 
chin), and this is the correct view. 

He is not to respond to a salutation with his tongue, as this amounts 
to speech, nor with his hand for this amounts to a response in mean- 
ing, thus, if he shakes hands intending a salutation thereby, his prayer is 
invalid. 

He is not to sit with crossed legs (squatting) except due to an excuse, 
as in this is the giving up of the sunnah about the sitting posture. 

He is not to braid his hair over his head, which is the gathering of 
one’s hair over the crown of the head and tying them with a thread or 
pasting them so that they stick together. It is related that “the Prophet 


“U is recorded by Ibn Majah in his Sunan. Similar traditions have been recorded by 
Ahmad and al-Dar’qutnl. Al-Zayla'i, vol. 2, 87. t _ 

It is recorded by the sound compilations, except Ibn Majah. Al-Zayla i, vo 2. 7- 
It is gharib and is recorded by al-Tabarani. A similar version is recor e >' 
t’ukhari in his Sahih. Al-Zayla'i, vol. 2, 88. . 

This version is gharib. Al-Tirmidhi and al- Nasal have recorded similar tra 1 

A| -Zay| a ‘I, vol. i, 89. . ... 

" 1| ‘s gharib. Ahmad (God bless him) has recorded a similar tradition torn u 
Ur ayrah (God be pleased with him). Al-Zayla'i, vol. 2, 9 2- 
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«* bte him and gran, him peace) forbade prayer by a man wiU| 

braided hair. ’ . . , 

He i< no, 10 hold op his dress (during mku or m,ud) for i, is a 

of haughtiness, nor is he ,o le, his dress trail (ndl, because "the P,„ plw 
Kfod bless him and gran, him peace! forbade sadl. - which is ihe p l aC | 0t 
„f one's dress on ,he head and shoulders and ihen letting the sides hang 

down. 

He is not to cat or drink as these aie not acts that arc part of sQlfit 
If he does eat or drink, intentionally or out of forgetfulness, his prayer 
becomes invalid, as this amounts to excessive acts (during prayer) and 
the state of prayer is a constant reminder (therefore forgetfulness cannot 
he overlooked). 

There is no harm if the imam stands inside the mosque while his 
prostrations are inside the prayer niche ( mihrab ), but it is disapproved 
that he stand inside the mihrab , as it resembles what the People of the 
Book do with respect to the identification of a particular place for the 
imam, as against his prostrations being inside the mihrab. 

It is disapproved that the imam pray alone on a raised platform on 
the basis of what we have said, and so also the opposite ( imam on a lower 
platform), which is narrated in the Zahir al-Riwayah as this amounts to 
degrading the imam. There is no harm if he prays towards the back of a 
person who is talking, because Ibn ‘Umar (God be pleased with him), on 
occasions, used to take Nafi‘ as a sutrah on some of his journeys . 37 

There is no harm when he prays while a copy of the Qur’an ( mushaf ) 
or a sword is suspended in front of him, as these are not worshipped, and 
it is on this basis that disapproval is established. There is no harm if he 
prays on a mat that has pictures on it, as that amounts to degrading the 
pictures, however he is not to prostrate on the pictures, as that resem- 
bles the worship of forms . 38 The disapproval of doing so is unqualified in 
Kitab al-Asl as the place of prayer is to be respected. 

It is considered disapproved that there be pictures or suspended 
forms above his head, on the roof, or in front of him or next to him* 
due to the tradition of Jibril: We do not enter a room in which there is 


h is recorded by Ibn Majah in his Sunan. Al-Zayla‘i, vol. 2, 93- 
t is recorded by Abu Dawud in his Sunart. AJ-Zayla‘i, vol. 2, 95- 
dtisrebred by Ibn Abi Shaybah. Al-Zayla‘i, vol. 2, 96. 

a is, pictures of things that have life in them. See rule below. 
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, or pictures."' If the pictures are small, so that they arc not clearly 
*..?? f0 the onlooker, they are not considered disapproved, because very 
ifil forms arc not worshipped. 

If the head of the image is cut off, that is, it is erased, it is no longer an 
because it is not worshipped without a head, and it is like praying 
^ yards a candle or lamp, according to what the jurists say. If the form 
°'on a pillow lying on the floor or on a floor mat, it is not considered 
T approved as these are trampled and walked on, as distinguished from 
' illow m an upright position, or if the form is on the sutrah as that 
would amount to its veneration. The disapproval is the maximum when 
the form is in front of the person praying, followed by one above his head, 
then one to his right, then one to his left, and thereafter for one behind 
his back. 

If he wears a dress during prayer on which there are pictures, it is 
disapproved, because it is similar to the case of a person carrying an idol. 

Prayer, however, is valid in all the mentioned cases due to the presence 
of all its conditions. The prayer may be repeated in a manner that is not 
disapproved. This is the rule for all prayers that are offered in a manner 
that is disapproved. 

The images of things that do not have life is not disapproved, because 
these are not worshipped. 

There is no harm if a worshipper kills a snake or a scorpion during 
prayer due to the words of the Prophet (God bless him and grant him 
peace), “Kill the two black ones even if you are praying .’’ 40 The reason is 
that in this there is the elimination of distraction (affecting devotion), 
thus, it resembles the moving aside of one passing in front. The rule 
applies to all types of snakes, which is the correct view in the light of 
the unqualified meaning of what we have related. 

Counting of the verses and glorifications on the (fingers ofthe) hand, 
during prayer, is disapproved. Likewise the counting of surahs, as this 
is not an act of prayer. According to Abu Yusuf and Muhammad (God 
less them), there is no harm in doing so in obligations as well as the 
supererogatory prayers in observance of the sunnah of recitation and by 
ctln § u pon what is laid down in the sunnah. We would say that it is 

in h ?c e , Vmion from Ibn ‘Umar (God be pleased with both) is recorded by at-Bukhan 

^"'Al-ZaylaTvol.2,97. 

6 C01r| pilers of the four .Suunn have recorded it. Al-Zayla i. vol. 2, 99-100. 
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possible for him to d<> so before commencing, therefore, there will be no 
need to Jo so afterwords. God knows best. 


14.2 Etiquette for the Privy and the Mosque 

it is prohibited to turn one of the two passages towards the qiblah when 
in the privy, "because the Prophet (God bless him and grant him peace) 
prohibited this," turning one’s back towards it is disapproved in one nar- 
ration insofar as it amounts to the giving up of veneration. In another 
narration it is not disapproved as the passage of the person turning his 
back is not facing the qiblah and what drops from it drops downwardsas 
distinguished from the person facing it as his passage faces the qiblah and 
what comes out is directed toward it. 

Sexual intercourse, urination and defecation on the roof of the 
mosque are disapproved. The reason is that the roof of the mosque takes 
the same rule as the mosque itself. Thus, following an imam, on the 
rooftop, by those below is valid. I'tikdf (seclusion in a mosque) is not 
annulled by climbing up to the roof. It is not permitted for a person with 
major impurity ijunub) to stand on the roof of the mosque. 

There is no harm in urination on top of a house in which there is a 
mosque. 1 he reason is that the place of prayer prepared in a room does 
not take the rule ot the mosque even though we recommend that such a 
place be prepared in a house. 

It is disapproved that the door of the mosque be closed, as this 
amounts to preventing prayer. It is said that there is no harm in this dur- 
ing timings other than prayer timings if there is apprehension about the 
assets of the mosque being lost. 

There is no harm in decorating the mosque with gypsum, teak wood 
and gold paint. His words “there is no harm” indicate that the person 
who does this will not be paid wages for doing so but at the same time he 
" no * s ' n due to his act. It is said that it is an act for attaining nearness 
to God if the person does it with his own wealth. As for the person in 
charge I mutawalli), he is to undertake, out of the wealth of the waqf, acts 
that pertain to the alikdtn fur constructing the structure to the exclusion 
of what pertains to decoration. Ifhe does so, he is liable for compensating 
the amount spent. God knows what is correct. 


Chapter 15 


The Witr Prayer 


The witr is obligatory (wajib) according to Abu Hamfah (God bles 
hL), while the two jurists said that it is a sunnah. due to the prefer- 
ence of the reports about its being a sunnah , insofar as one who dente 
the validity of this prayer is not deemed an unbeliever and there is no 
adhan for it.- Abu Hamfah (God bless him) relies on the words of the 
Prophet (God bless him and grant him peace), “God has added another 
prayer for you. Take note that this is the witr prayer, therefore, offer the 
prayer in the time between 'isha' and/tyr.” 3 The tradition contains a com- 
mand and that gives rise to obligation ( wujub )■ It is for this reason that 
its performance by way of qada has been prescribed on the basis of con- 
sensus ( ijrua‘). The person who denies it is not imputed with unbeliet as 
its obligation has been established through the sunnah. It is the same idea 
that underlies the narration that it is a sunnah. It is performed at the time 
°* IS ^ U1 > therefore, its adhan and iqdtnah are deemed sufficient for it. 

The witr prayer consists of three rak'ahs that are not separated from 
eac ^ ot her through salutation, on the basis of what was transmitted by 
A ishah (God be pleased with her) that “the Prophet (God bless him and 


i-p, at re P°rts indicating that it is not a fard. 

Prayers a 001 necessari fr mean th at it is a sunnah, because adhan is made for ‘id 

Th 0 a t Cl -° rdin S to one 0 P ln ‘°n such a prayer is not wajib. 
with t(, C ,Ia l '*° n ^ as been related from a number of Companions (God be pleased 
been ca^M ' ^ vers ' on ‘ s recorded by Abu Dawud, Ibn Maiah and al-Tirmidhi. It has 
s°Und *- by al-Tirmidhi, however, al- Hakim has said that it is a tradition with 

a ,s, iad. AI-Zayla‘1, vol. 2, 108-109. 
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grant him peace) used to offer the witr Dravpr ^ 

Masan (God bless him) has narrated the consent f? A1 

the number three. This is one of th- • Us of the Muslin A ' 

him). In another opinion of his, ivif/Ts' offer a !" Shafi ‘* (God bi^ 
which is also the opinion of Malik , God b l« * »1«UU “ 

them is what we have related. n,m )- The proof ag ai " s . 

The qunut (supplication) is offered in *u u- 
ruku 1 . Al-Shafi'I (God bless him) said that it il ^ prior ,0 
the basis of the report that “the Prophet (God hi ere ?. after the r '^'o n 
peace) offered the qunut at the end of witr »s ^ grant him 

ruku . We rely on the report that “the Prophet (Cod n ^ * after the 

except with respect to the second* Sf Ou^T 

your prayer, and he did not qualify this in any way. 

red ed'dteT th °‘ ^ "T PFayer the F ^ ah and a sUrah is *> be 
Our'Sn”. 1 \ 0< ‘ he Exal " d ’ “ Redle «*« b «r from Ihe 

n ' . en e worshipper decides to offer t lie qunut he i; to pro- 

C ? ta . ,r ’ because the state of the prayer stands altered, and 
is to raise his hands (for the takbir ) and then offer the supplication 
qunut), ue to the words of the Prophet (God bless him and grant him 
peace), 1 he hands are not to be raised except on seven occasions, and 
among these he mentioned the qunut!"" 

7 * bas been recorded by al-Nasa’I in his Sunan. Al-Hakim has said that il is a sound 
tradition meeting the conditions laid down by al-Bukharl and Muslim. Al-Zayla'ii vol. 
2, n8. 

’It is related by al-Dar’qutni in his Sunan. Al-Zayla'i, vol. 2, 122. 

It is related from several Companions (God be pleased with them). One version has 
been recorded by al-Nasa’I and Ibn Majah. Al-Zayla‘ 1 , vol. 2, 123. 

7 That is, the qunut is offered in the second half of Ramadan. ... 

"It has been recorded by well known Imams of the four Sunan. Al-TirmidhI as 
called it a hasan tradition. Al-Zayla‘1, vol. 2, 125. 

9 Qur’an 73:20. 

‘"This tradition has preceded in the topic of the description of prayer. See al- a Y 
vol. 1, 389-90. 
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The qunut is not to be offered in any prayer other than the witr 
rayer, with al-Shafil (God bless him) disagreeing in the case of the fajr 
wen (Our ruling) is based on the report of Ibn Mas’ud (God be pleased 
with him) that “the Prophet (God bless him and grant him peace) offered 
the qunut in the fajr prayer for a month and then gave it up.” 11 

If the imam recites the qunut in the fajr prayers, the person behind 
him (follower) is to remain silent according to Abu Hanifah and Muham- 
mad (God bless them). Abu Yusuf (God bless him) said that he is to 
follow him, because he is to follow the imam, and further quniit (in the 
fajr prayer) is subject to ijtihdd. The two jurists argue that its recitation in 
the fajr prayer is abrogated, thus, there is no following in this. Thereafter, 
it is said that he is to stand waiting to follow in what is obligatory with 
respect to following, it is also said that he is to sit down to exhibit dis- 
agreement, because the silent person is participating with the one offering 
the supplication. The first opinion is stronger. The issue indicates the per- 
missibility of following a Shafi‘1 imam in prayer and in following him in 
the recitation of the qunut in witr. If the person following such an imam 
comes to know' something that he believes will render his prayer invalid, 
like flowing of blood and other things, then, following him is not valid 
for him. The preferred recitation of qunut is inaudible, because it is a 
supplication. God knows best. 


. . T^' s tradition has been reported by some, including al-Tahawi (God bless him) in 
IS , a l-A.ihar. The text as it appears in the manuscripts of al-Hidayah is disagreeing 
°f the fajr prayer on the basis of the report of Ibn Mas'ud (God be pleased 
, h,m >" This would imply that Imam al-Shafi’i (God bless him) is relying on this 

P°rt. This is not possible as the report negates his position. Ai-Zayla I notes this an 
"* 0Ut that some text may have been missed here. In our view, this has occurre 
“al times in the first volume and it appears to be a device used by the Author to 
.. UCC Words and make the reader focus. Accordingly, we have ended the sentence at 
Word "Prayer" and begun the next with the words “(Our ruling).” God knows best. 


Chapter 16 

Nawafil (Supererogatory Prayers) 


The sunnah prayers consist of: two rak'ahs prior to fajr ; four prior to 
zuhr and two rak'ahs after it; four prior to 'asr, but if the worshipper 
iikes he can pray two rak'ahs ; two rak'ahs after maghrib; and four prior 
to ‘ isha ’ and four after it or two rak'ahs if he likes. The basis for this are 
the words of the Prophet (God bless him and grant him peace), “A person 
who persists in praying twelve rak'ahs in a day and night, for him God 
will build a room in heaven .” 1 The Prophet (God bless him and grant 
him peace) elaborated in a manner that is recorded (later) in the Kitab 
al- Ash except that the Prophet (God bless him and grant him peace) did 
not mention the four rak'ahs prior to 'asr. Consequently, these have been 
called* good and a blessing in Kitab al-Asl, due to the conflict of reports . 3 
The preferred number is four. He did not mention the four prior to 'isha\ 
for which reason they are deemed recommended due to the absence of the 
element of persistence. He mentioned the two rak'ahs after 'isha* and in 
other traditions he mentioned four, for which reason the worshipper is 
granted the option . 5 It is preferable to offer four especially according to 
Abu Hanifah (God bless him) as has been known from his opinion . 6 The 
four rak'ahs prior to zuhr are offered with a single taslimah in our view, as 


It is recorded by the Imams of the sound compilations except al-Bukhari. Ai-Zayla‘t, 
vol. 2, 137-38. 

z By Muhammad ibn al-Hasan al-Shaybanl (God bless him). 

' These are traditions recorded by Abu Dawud, Ahmad and others. The tradition of 
persistence stated above does not mention the four rak'ahs before 'asr. 

In the tradition of “persistence” stated above. 

‘ In al-Quduri's statement. 

I hat is, four with a single taslimah have greater merit during the night in his view. 
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directed by the Messenger uf God (God bless him and ora U' 

Al-Shafi‘i disagrees with this. 7 8 * 10 ® 11 llni peace) 7 

He said: The nawafil (supererogatory prayers), if h e 
pray with the taslimaU of two rak'ahs and if hewishe^h’ he ma V 
four. An excess over this is disapproved. As for the nirtft T- may «ffer 
Abu Hanifah (God bless him) said that if he offers eieht n ' 8ht - 
a caslimah it is valid. An excess over this is disapproved T» ^ With 
said that at night the worshipper should not pray in exce« ,Urists 
w.U, a tnslinmh. In al-ldwi' nl-Saglur, he (Muhammad) did ™° 
e.ght rak ahs tor the prayers of the night. The evidence nf A mem,otl 
that the Prophet (God bless him and grant him peace) d ,‘ sa PP r °va! is 

,hi s „umher.» If it had no, been disapproved, he would haveexcS 
llnx for the sake of instruct, on about its permissibility. According ?, 
Yusuf and Muhammad (God bless them) it is preferable to pray Two ” 
a "me at ntgh. and four at a time during the day. According to al-Shifil 
(C,od bless him), two at a tune are to be offered in both cases. Accord- 
ing to Abu Hanifah (God bless him), four at a lime are to be prayed in 
both cases. Al-ShafVi (God bless him) relies on the words of the'Prophel 
(God bless him and grant him peace), “The prayer of the night and day 
is two at a time.”'" The two jurists take into account the practice for the 
tarawih prayer for this. Abu Hanifah (God bless him) relies on the report 
that the Prophet (God bless him and grant him peace) used to pray four 
at a time alter ‘isha’” which is a report from ‘A’ishah (God be pleased 
with her). 11 The Prophet (God bless him and grant him peace) persis- 
tently prayed four for the duha prayer. 12 Further, it (four rak'ahs) involves 
a longer tahrlmah, more hardship and greater merit. Consequently, if a 
person makes a vow (nadhr) that he will pray four with a taslimah, he 
cannot move out of this vow by praying it with two taslimahs. If the case 


7 It is recorded by Abu Dawud in his Sunan , al-Tirmidhi in his ShamdH, and Tbn 
Majah in his Sunan. Al-Zay!a‘i, vol. 2, 141-42. 

*ln his view, these are to be offered with two taslimahs. | 

Mt is gharib, and in al-Bukhari there is a tradition that goes against it. Al-Zay a 1, 

2) 143> /f'od Ik 

10 The traditition has been related from a large number of Companions 

pleased with them). One version from lbn ‘Umar (God be pleased with ot IS 

by the four Imams of the Sunan. Al-Zayla‘i, vol. 2, 143- . -q lP gl- 

"It is reported by Abu Dawud in his Sunan. It is also recorded by a 

Sunan al-Kubra. Al-Zayla‘i, vol. 2, 145. 

'Mt is recorded by Muslim in his Sahib. AJ-Zayla‘1, vol. 2, 14b. 
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rse d lie can be released from the vow. The tarawih prayer, on the 
|S r, VC |vind, is offered with the congregation, therefore, ease in offering it 
1 k ll into account The meaning of the tradition related by al-ShafiT 
(G i/bless him ) is the observance of an even and not an odd number. 

God knows best. 


16.1 Recitation 

Recitation in the definitive obligation (fard) is obligatory in two rak‘ahs. 
Al Shafi'i (God bless him) said that it is obligatory in all the rak'ahs, due 
to the words of the Prophet (God bless him and grant him peace), "There 
is no prayer without recitation, and each rak'ah is prayer .” 13 * * Malik (God 
bless him) said that it is obligatory in three rak'ahs and this maximum 
number stands in place of the total for the sake of ease. We rely on the 
words of the Exalted, “Recite what is easy from the Qur’an ." 1 - 1 The com- 
mand to do an act does not imply repetition . 13 We made it obligatory in 
the second due to implication from the first , 18 because they are identical 
in every respect. As for the next two they are distinguished from them 
due to their waiver (curtailment) in the case of journey, as well as on the 
basis of the description of recitation and its extent, therefore, they can- 
not be linked to the first two. The term salat in the report is mentioned 
explicitly, therefore, it is to be interpreted as a complete prayer and that 
is two rak'ahs on the basis of practice. Thus, if a person makes a vow that 
he will not offer salat (he will break it by praying two) as against one who 
takes the oath stating that he will not pray (for he will break it with just 
one rak'ah). 

The worshipper has an option with respect to the other rak ahs. 1 he 
meaning is that if he likes he may remain silent, but if he likes he may 

'’ll is recorded by Muslim. Ai-Zayla‘i, vol. 1, 147- 

' 4 Qur an 73:20 . 

“This is the qa'idah usuliyyah that we have mentioned in the notes al ihe beginning 
of the chapter on the obligations of wudu’. The qa'idah is that an absolute or unqu 
'hed command does not imply repetition of the required act, unless another evidence 
requires repetition. Here it poses the question: how is the recitation required in the sec- 
ond then? The Author tries to answer this question in the following lines. 

Ifl ln the first it is established by 'ibdrat al-nass, while in the second it is esta ^ * 
dalalai al-nass, because the two rak'ahs are identical. Al-SarakhsT claims t e ijtna 
Companions (God be pleased with them) on the issue. 
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recite or he may even offer glorification. '1 his is how it has been tran 
ted from Abu HanTfah (God bless him), and it is reported from 'Ainu* 
Mas* ud and ' A’ishah (God be pleased with them).' 7 It is, however, pr f . 
able to recite (as compared to glorification) because the Prophet (r*' 
bless him and grant him peace) used to do so persistently. Conseque T* 
there is no obligation of rectifying an error (through prostration) du^e 
its neglect, as stated in the Zohir al-Riwayah. e to 

Recitation is obligatory (wdjib) in all the rak'ahs of the superer 
tory inafl) prayers'* and in all the rok'ahs of the ivifr prayer. In the° 8<1 
of the naf] prayer, each pair of it is prayer on its own, and standing up ^ 
a third is like a renewed tahrimah. Accordingly, with the first tahrimal 
only two rok'ahs are obligatory, according to the well known {mash’hur) 
report from our jurists (God bless them). It is for this reason that th 
said that he is to start with the opening in the third rak'al i, that is, by say 
mg subhiimka ’llahumma — In the case of the witr prayer, the reason is 
precaution. 

He said: A person who begins praying the supererogatory prayer and 
then renders it invalid is to perform it again as qada'. Al-Shafi'i (God 
bless him) said that there is no qada for such a person as this is a vol- 
untary act, and there is nothing binding for one who acts voluntarily. 
Our argument is that the person offering it has begun an act of attaining 
nearness to God, therefore, it is binding on him to complete it due to the 
necessity of protecting such an act from becoming nullified. 

If he prays four rak'ahs and recites in the first two, adopts the sitting 
posture, but then the next two rak'ahs are rendered invalid, he is to pray 
two rak'ahs by way of qada'. The reason is that the first pair was com- 
pleted and standing up for the third amounts to a fresh tahrimah, thus 
performance becomes binding if the next two are rendered invalid after 
having been commenced. If the prayer is rendered invalid prior to the 
commencement of the second pair, he is not to pray the second two by 
way of qaeia'." 1 According to Abu Yusuf (God bless him), he is to perform 


17 Which indicates, the claim of ijma' by al-Sarakhsi (God bless him), rotntiunfd 
above. 

“This is what al-ShafVi (God bless him) uses as an argument for saying that recitation 
in each fare! raka'ah is obligatory, that is, if it is required for the rtafl prayers it has to K 
so for the farii. , . 

"'In other words, every two rak'ahs of the supererogatory prayer are treated as in 
pendent units. 



on the analogy of the commencement of a vow ( nadhr ). The two 
•^ trn °(Abu Hanifah and Muhammad) maintain that commencement 
^ Ur 'lf, S binding what has been commenced (the first) as well as what is not 
lT *rd without it (the second). The validity of the first pair does not relate 
V *' the second as distinguished from the second rak'ah. On the same dis- 
t0 » nent is based the (the discussion about the) sunnah prayers ofztthr, 
because these are supererogatory (in essence). It is said that the worship- 
, r is to offer all four as qada’ as a precaution, because they are like a 

single salat . 

If he prays four and does not recite anything in them, he is to repeat 
two rak'ahs. This is so according to Abu Hanifah and Muhammad (God 
bless them). According to Abu Yusuf (God bless him), he is to offer four 
byway of qada’. This is an issue that has eight interpretations. The under- 
lying basis is that according to Muhammad (God bless him) the giving up 
of recitation in the first two or in one of the two, leads to the nullification 
of the tahrimah, because it has been concluded for acts. According to Abu 
Yusuf (God bless him), the giving up of recitation in the first pair does 
not lead to the nullification of the tahrimah rather it leads to the inva- 
lidity of performance as recitation is an additional rukn (element). Do 
you not see that salat has existence even without it except that its perfor- 
mance is not valid without it. The invalidity of performance is not more 
than giving it up, therefore, the tahrimah is not annulled. According to 
Abu HanTfah (God bless him), the relinquishing of recitation in the first 
two rak'ahs leads to the nullification of the tahrimah, but doing so in one 


of them does not lead to it, because each pair in voluntary prayer is salat 
in its own right and its invalidity due to the relinquishment of recitation 
in one rak'ah is an issue that is subject to ijtihdd. Accordingly, we decided 
upon its invalidity resulting in the obligation of qada’, and we also gave 
the ruling about the survival of the tahrimah resulting in the second pair 
becoming binding by way of precaution. Once this is established, we say: 
If he did not recite in all of them, he is to offer two rak'ahs by way of qada’, 
according to the two jurists. The reason is that the tahrimah stands nul- 
lified due to the relinquishment of recitation in the first pair, according 
to the two jurists, therefore, it is not valid to commence the second pair. 
According to Abu Y usuf (God bless him) the tahrimah survives, therefore, 
commencing the second pair is valid. Thereafter, when all the rak'ahs have 
ecorTie invalid due to the relinquishment of recitation, then, he is under 
an ^ligation to pray all four as qada, in his view. 
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If he recites in the first two and not in the others, he is liable f 0r 
of the remaining two on the basis of consensus ( ijma‘ ). The reason” 
that the tahnmah has not been annulled, therefore, the commencem 
of the second pair is valid. The second pair is rendered invalid due to th ' ' 
relinquishment of recitation and this does not lead to the invalidity of,^ 
first pair. 

If he recites in the last two and not in the others , 20 then, he is Iiabj 
for the qada ' of the first two on the basis of consensus ( ijma‘ ). The reason 
is that according to the two jurists, the commencement of the second pair 
is not valid, and according to Abu Yusuf (God bless him), even if it Was 
valid he has performed it. 

If he recites in the first two and in one of the second two, then, he is 
liable for the qada’ of the last two on the basis of ijma e . If he recites in one 
of the first two and one of the second two, according to Abu Yusuf (God 
bless him), he is liable for the qada of all four, and so also according to 
Abu Hanifah (God bless him). The reason is that the tahnmah subsists 
According to Muhammad (God bless him), he is liable for the qada' of 
the first two, because the tahnmah stands removed in his view. Abu Yusuf 
(God bless him) refuted this narration from him. He said, “T narrated to 
you from Abu Hanifah (God bless him) that he is liable for the qada’ of 
two rak'ahs Muhammad (God bless him) did not, however, retract from 
this narration from him. 

If he recites in one of the first two and not in the rest, he is to pray 
four as qada ’ according to the two jurists. According to Muhammad 
(God bless him) he is to pray two rak'ahs as qada’. If he recites in one 
of the last two and not in the rest, he is to perform four as qada’ accord- 
ing to Abu Yusuf (God bless him), and two rak'ahs according to the two 
jurists. He said: The interpretation of the words of the Prophet (God bless 
him and grant him peace), “He is not to pray after one salat another 
one like it,” 2 ' means two rak'ahs with recitation and two rak'ahs without 
recitation. Thus, it is an elaboration (bayan) of the obligation of recita- 
tion in all the rak'ahs of the supererogatory (nafl) prayers. 

He is to pray the nafl prayers in the standing posture when there 
is an ability to stand, due to the words of the Prophet (God bless him 
and grant him peace), “The prayer of one sitting amounts to one-h 

"’The first two. 

2, It is gharib. It is mawquf at ‘Umar (God be pleased with him) in d> e 1:3 
recorded by Ibn Abi Shaybah. Al-Zayla'I, vol. 2, 148. 
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the prayer of one standing .” 22 Further, the prayer is prescribed in the 
° f ■ ct of forms (it is lawful but not wdjib), and the standing posture may 
h-ome difficult for the worshipper, therefore, it is permitted to him to 
be< e°it up so that he is not cut off from offering the nafl prayers. The 
^ ts disagreed about the form of the sitting posture. The view selected 
! U fhat h e i s to sit as he sits in the state of tashahhud as that is the legally 

acceptable form of prayer, 

If he opens the prayer in the standing posture and then adopts the 
sitting posture without an excuse, it is valid according to Abu Hanifah 
(God bless him). This is istihsdn. In the opinion of the two jurists, it is 
not lawful for him to do so, and this is analogy ( qiyas ), because the rules 
of commencement are similar to those of nadhr (vow ). 23 He, (the imam ) 
argues that he has not resolved to adopt the standing posture in what 
remains and when he does so it is valid without it, as distinguished from 
vow (nadhr) as in that he is bound by his explicit statement. Thus, if he 
had not explicitly stated that he would stand, it would not be binding for 
him according to some jurists (Masha ikh — God bless them). 

A person who is outside the city may offer the supererogatory 
prayers on the back of the riding animal facing the direction which the 
animal faces, and he is to pray through indication , 24 due to the tradition 
of Ibn Umar (God be pleased with both), who said, “I saw the Messen- 
ger of God (God bless him and grant him peace) praying on the back of a 
donkey when he was facing Khaybar, and he was using indications .” 25 The 
reason is that supererogatory prayers are not specific to a particular time. 

If we make it binding for such a person to dismount and face the qiblah, 
the caravan will be cut off from him or he will be cut off from the caravan. 

As for the definitive obligation (fara’id ), they are associated with par- 
ticular timings. The sunan rawdtib take the same rule as supererogatory 
prayers. According to Abu Hanifah (God bless him), he is to dismount for 
the sunan of fa jr as these are more emphatic ( mu’akkadah ) than the rest. 
The qualification of being outside the city eliminates the stipulation of 
journey as well as permissibility within the city. According to Abu Yusuf 
God bless him), it is permitted within the city too. The interpretation of 

recor ded by the sound compilations except Muslim. Al-Zayla‘ 1 , 2, 150. 

., n j us ’ ma kes a vow that he will pray in the standing posture, he has to do so. 

iw esameappiiesinthiscase - 

hat about one travelling in a train. 

is recorded by Muslim, Abu Dawud and al -Nasal, vol- 2, 151. 
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the Zahir al-Riwdyah is that the text pertains to the ease that is outside 
the city and the need to ride is usually outside it. 

If he opens the voluntary prayer while mounted and then dismounts 
he is to continue the prayer. If he prays a rak‘ah while dismounted and 
then mounts, he is to start afresh. I he reason is that the tnhrlnicih Was 
formulated to permit ruku and sujiid insular as he had the ability to dis- 
mount and perform them. II he performs them it is valid. I he tahruuah 
of the person who has dismounted was formulated to include the obliga- 
tion of ruhV and sujud, thus, he does not have the ability to give up what 
is binding without an excuse. According to Abu Yusuf (God bless him J, 
he is to recommence the prayer even when he dismounts, The same is 
the view of Muhammad (God bless him) when he dismounts after hav- 
ing offered one rak'ah. The correct view is the first, and it is the stronger 


16.2 Prayer During thf. Month of Ramadan 

It is recommended (mustaltabb) that the people congregate 1 ' 1 during the 
month of Ramadan, after 'isha, and the imam lead them in praying five 
tarwihat with each tarwihalr ' ending with two taslimahs He is to sit 
(rest) after every two larwihahs to the extent of one tarwlhah. There- 
after, he is to lead them in the witr prayer. He mentioned the word 
recommendation, however, the correct view is that it is a sunnah . Jy This 
is what al- Hasan narrated from Abu Hanlfah (God bless him), because it 
is something that was performed persistently by the guided Caliphs (God 
be pleased with them), I he Prophet (God bless him and grant him peace) 
elaborated his giving up of persistent performance due to the apprehen- 
sion that it would become prescribed for us. 5 " 

The sunnah for this prayer is the congregation, but in the nature of 
a communal duty (kifayalt) so that if all the people visiting the mosque 
were to refuse to establish it, they would become sinners. If some of them 

' I his means ihai The congregation is recommended. The tarwlhah prayer is in itself 
a sunnuli muakktutah. 

is a term used for every lour rak’ahs. 

^ Hns .should mean the two salutations, 

given fn the next rule t * 1#l c<>n B ri! gatiiin in itself is a sunnah. Further, explanation is 
h is recorded by al Hukhari and Muslim as well as others. Al-Zayla'i, vol. 2, 
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-,blish it, then one missing the congregation would be relin- 
wcr e to csta ‘ . <jr mcr it. The reason is that about a few Companions 
quishing a w j ( | 1 ,h cm ) it is reported that they did not offer the 

(God l* P ^ con grcgatio«. The recommended period of sitting (rest- 
p r uyc rVVI ' llir wihahs is a period equal to one tarwlhah. The same 
j n g) after ( )ClwC cn the fifth tarwlhah and the witr prayer, as 

applies tOfie tjce ()( p CC ,plc praying at the two Harams. Some have 
th'S was a f tcr ftve taslimahs , but this is not a correct view. His 

preferre .. ( | K , rca f (cr) | 1C leads them in the witr prayer,” indicates that 
S hMim”for this prayer is after ‘isha, but before the witr prayer. This is 
!vhai is maintained by the jurists (Masha ikh— Gad bless them) in gen- 
* a) | U)W evcr, the correct view is that its timing is after ‘isha up to the end 
ol the night, before witr as well as after it, because these are supereroga- 
lory prayers that were required after ‘isha'. 

He did not mention the extent of the recitation in these prayers, but 
most Masha ikh (( iod bless them) maintain that the sumui/i (practice) in 
this is to complete the Qur’an once. Thus, he is not to relinquish it due 
to the laziness of the people as distinguished from the supplications after 
taslnililuid; which he can relinquish as these are not the sunnah. 

The witr prayer is not to be prayed in a congregation, except during 
the month of Ramadan. There is a consensus ( ijtna') of the Muslims over 
this. God knows best. 


Chapter 17 

Catching the Definitive Obligation ( Faridah ) 


If a person prays one rak'ah of zuhr and then the prayer in congregation 
commences , 1 he is to pray another rak'ah, in order to protect the rak'ah 
performed from becoming nullified . 2 Thereafter he is to join the people 
(congregation), for securing the merit of praying with the congregation. 
If the first rak'ah has not been delineated with the prostration, he is to 
cut it off, and start again with the imam , and this is the sound view . 3 He 
is at the stage where termination is correct, and such cutting off is for 
attaining perfection in the prayer. This is distinguished from the situa- 
tion where he is praying supererogatory prayers, because cutting off the 
prayer would not be for perfection of the prayer. If he is offering sunnah 
prayers prior to zuhr or jumuah, and the congregation commences, or 
the khutbah commences, he is to cut it off at the end of two rak'ahs. This 
view is narrated from Abu Yusuf (God bless him). It is also said that he is 
to complete the sunnah prayer. 

If he has offered three (rak'ahs) of zuhr, he is to complete the four 
wkahs. The reason is that the major part takes the rule of the whole, 
therefore, it does not admit of termination, as distinguished from the 


By the imam commencing the prayer. 

An objection is raised that according to Muhammad (God bless him) this wou 
a nnul the prayer and not protect it. AJ-‘AynI maintains that this objection is not va 1 
ln case and that the opinion pertains to the case where he cannot move out o e 
prayer by continuing. Al-‘Ayni, vol. 2, 563. For example, where the sun has risen while he 
'^Praying fajr. In this case, it is possible for him to move out of the prayer by comp eting 

toe second rak'ah. 

l In case he has the authority to give it up as long as the prostration 
een P er f°rmed. The words “sound view” are used to take care of the view tha 
mplete two rak'ahs before doing so. 


not 

to 
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, , - nr , vinK the third and it has not been demarcated 

situation where he is pr ) 8 j{ ^ ^ in th j s case he is at a stage 
with a prostration; here L ‘ ^ js jven an 0 p t i on . Thus, if he likes 
where the prayer can < ™ ' ure and offer the salutation, and if he 

I’itehVSnprla.ce the in ** «-*« “" d «* 

niyyah of joining the prayer of the tnuWt. 

When he completes his prayer/ he may join the people (in the con- 
\ i , ,w he offers with them will amount to supererogatory 
pr'aym? taL the cMnkive obligation (fiird) cannot be repeated in a 

single time. 

If he has offered one rak'ah of th efajr prayers and the congregation 
commences, he is to cut it off and join the people. The reason is that if 
he adds another to it, he will miss the congregation. The same applies if 
he stands up for the second but has not finalised it with the prostration. 
After completing the prayer he is not to start again with the prayer of the 
imam due to the disapproval of offering supererogatory prayers after fajr, 
Likewise, after 'asr on the basis of what we have said. The same applies 
after maghrib according to the Znhw til Riwdyah, because three rak ahs of 
supererogatory prayers are disapproved, and in converting them to four 
entails opposition of the imam. 

It is disapproved for a person who enters a mosque in which the 
adhdti has been proclaimed tu leave it until he has prayed, due to the 
words of the Prophet (God bless him and grant him peace), “It is only the 
hypocrite who leaves the mosque after the call has been made, " unless the 
person intends to meet a need intending to return to the mosque, 


'That is, lie has the authority to do so, as already stated. 

'It is stated by some that he is to cut it off with a single salutation, while in the stand- 
ing posture, because this is cutting off and not taltlil. It is narrated from al-Halwani (t>o 
ble« him) lhat if he docs not return to the lashahhud , his prayer is rendered invalid The 
Author maintains in the section on prostrations of error that salutation in the standing 
posture is not lawful. 

"That is, the zuhr prayer that he had started. If he completes it without cutting off. 
he may join the congregation. 

Because God has not imposed two definitive obligations In a single timing, like ,w0 
zuhr or two 'asr prayers. 

’It is recorded by Ibn Majah in his Sunan. Al Zayla'i, vol. z, 155; aJ-‘Aynii 2, 5^7. 
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He said: Unless he is a person through whom the affairs of the con- 
gregation are managed, because in his case it is giving up in form and 
completion in meaning. 9 

If he has prayed zuhr or 'isha’, then, there is no harm if he goes out, 
because lie has responded once to the one calling towards God, 10 unless 
the mu'adhdhin has commenced the iqdmah as in this case he will be 
accused of manifest opposition of the community. If, however, the prayer 
is that of asr, maghrib or fajr, he may move out even if the mu’adhdhin 
has started these prayers, due to the disapproval of offering supereroga- 
tory (mijl) prayers after these prayers. 

If a person reaches the imam when he has begun praying the salat 
of fajr, where this person has not prayed the two rak’ah s of fajr { sun - 
nah), and is afraid that he will miss one rak’ah and catch the second 
(with the congregation), he is to offer the two rak'ahs at the door of 
the mosque" and then enter the mosque, as he is able to combine the 
two merits. If he fears that he will miss the entire prayers, he is to join 
the imam , because the spiritual reward of praying with the congregation 
is greater. The directive for not relinquishing the sunnah prayer (of this 
time), however, has greater binding force than that for the sunnah prayers 
of zuhr, tor which reason he is to give up the sunnah prayer in favour of 
the congregration in both situations (for the zuhr prayer), 11 because it is 
possible for him to perform these prayers during the time available after 
the definitive obligation (fard). ,} This is the correct view, however, the 
disagreement between Abu Yusuf and Muhammad (God bless them) is 
about praying the four before the two rak'ahs and offering them after the 
two rak ahs. The case of the sunnah prayers is not like this, as we shall 
e a orate, God willing. The restriction about performance at the door of 
6 mos< l Ut - indicates the disapproval of praying inside the mosque when 


“'legation B«tng against tne accepted norms, an< 

'"Tha" ? leVeUed against such Persons. 

"Due to'rh C mU f^hdhin, the imam, or the headman of the locality. 

"That is f e S ‘ 8 f n . iflcance attached to the sunnah prayers of fajr. 

"Unliked-T*/ 0 ° S ' ng ^ ?'^ ,r w ' , l 1 , * 1e congregation in its entirety or in part, 
me fajr and 'asr prayers. 





> 



, he mum, is leading the prayer. The preferred place for offering the 
m h ,md mi /I prayers in general" is at ones house, and this is reported 
from the Prophet (God bless him and grant him peace)." 

He said: If he loses the two rak'ahs of fajr, he is not to offer them 
as qada' prior to the rising of the sun, because it is now like nafl i n the 
absolute sense and it is disapproved to offer them after dawn. He is not 
to offer them after the sun has risen high according to Abu Hanlfah and 
Abu Yusuf (God bless them), while Muhammad (God bless him) said: 
I would prefer that he offer them as qada’ up to the time of the declin- 
ing of the sun. The basis is that the Prophet (God bless him and grant 
him peace) offered them as qada after the sun had risen to its height 
on the day following Jaylat al-tans/' The Uvu jurists maintain that the 
rule for the sunan is that they are not to be offered as qada’, because 


qada is specific to the obligation (wajib). The tradition lays down their 
qada as secondary to the definitive obligation (fard), therefore, what he 
has related is to be observed as it is. Thus, he is to offer them by way of 


qada' as secondary to the obligation, whether he prays with the congre- 
gation or individually, up to the time of the declining of the sun. As to the 
lime after this there is a disagreement among the Masha’ikh (God bless 
them), As for the remaining sunan besides them, they are not to be per- 
formed as qada’ after their timing, independently of the obligation. The 
Masha’ikh (God bless them) disagreed about their performance as qada 1 


as subservient to the definitive obligation ( fard ). 17 

A person who catches one rak'ah of zuhr , when he did not catch 
the other three has not offered zuhr with the congregation. Muhammad 
(God bless him) said that he has gained the merit associated with the 
congregation, because the person who has caught the end of a thing has 
caught the thing itself, therefore, he has gained the spiritual reward of the 
congregation, however, he has not prayed zuhr with the congregation in 


"He says this as some jurists have said that he is to offer two rak'ahs after zuhr an 
the two after rnaghrib in the mosque and the rest at his house. 

"It is recorded by al-Bukhari and Muslim. Al-Zayla'I, vol. a, 155-5 6 ! al- Ayni, v0 • - 

57 *- ) A 

^It is related from a large number of Companions (God be pleased with thetn • 
version from Abu Qatadah (God be pleased with him) is recorded by Muslim m 
Sahth. Al-Zayla‘1, vol. z, 157-58. 

Some said that he may offer them as secondary to the obligation, while others 
that he is not to do so. 





reality- Thus, it he had made an oath that “if he does not catch the con- 
gregation. be will have violated the oath, and he does not violate the 
oath in which he said that he will not pray zuhr with the congregation. 

A person who arrives in a mosque in which the congregational 
prayer has already been offered may offer voluntary prayers, as many 
as he likes, before he offers the prescribed (obligatory) prayer, as long as 
there is time. He means when there is sufficient time for this, but if there 
is little time then he is to relinquish this. It is said that this applies to the 
sunan other than those of fajr and zuhr, as there is greater merit in them. 
The Prophet (God bless him and grant him peace) said about the sun- 
M h prayer of fajr, “Pray it even if horses trample over you. ,,,H About the 
other sunan, he (God bless him and grant him peace) said, "My recom- 
mendation will not include the person who relinquishes the four sunan 
prior to zuhr ,” w It is said that this applies to all the sunan as the Prophet 
(God bless him and grant him peace) performed them persistently when 
he offered the prescribed obligatory prayers with the congregation, and 
there is no sunnah without persistent performance . 20 It is, however, bet- 
ter that the worshipper should not relinquish them in all situations, as 
these are complimentary to the definitive obligations (fara'id ), unless he 
believes that the prayer time will be lost. 

A person who arrives when the imam is in ruku\ and he (this person) 
pronounces the takbir and waits till the imam raises his head, has not 
caught this rak‘ah, with Zufar (God bless him) disagreeing. He maintains 
that he has caught up with the imam in a posture that takes the rule of the 
standing posture, therefore, he is like one who actually catches the imam 
in the standing posture. We maintain that the condition is to participate 
in the acts of the prayer, and this is not found either for the standing 
posture or for the ruktT. 

If the follower goes into ruku ‘ before the imam does so, but then the 
onom catches up with him (in the ruku'), his act is valid. Zufar (God 
^ess him) said that his act is not valid, because an act committed before 
e similar) act of the imam is not taken into account and so also the 
owing acts. We maintain that the condition is participation in a single 

' 1 * 1 ~~ ~ 

l# Ii is r ? C °^ et * ky Abu Dawud in his Sunan. Al-Zayla‘ 1 . vol. 2, 160. 
find it If 7 r 'f °^ an a 8 g f avated type. Hafiz ibn Hajar has also indicated that he did not 
“’Thu vol. z, l 6 2, ' ' 

distinenicK i ur ' sts the term sunnah in fiqh, as already indicated, and as 

s ned from sunnat al-huda. 


Chapter 18 

pelayed Substitute Performance ( Qada ’) of Lost 
prayers 


rson who loses' a saint is to offer it by way of qada’ 2 if he remem- 
be rs it, and is to offer it prior to the definitive obligation (ford) of that 
The rule for this is that maintaining a sequential order between lost 
ravers and the definitive obligation of the time (of remembering it) is 
required, •’ in our view. According to al-ShafiT (God bless him) it is rec- 
ommended, because each prayer is independent in itself and cannot be a 
condition for another prayer. We rely on the words of the Prophet (God 
bless him and grant him peace), “A person who sleeps over his prayer or 
forgets it, not remembering it until he is with the imam, is to complete the 
prayer he is offering; thereafter he should offer the prayer he remembered 
and then repeat the prayer he offered with the imam’’ 4 

If he is apprehensive that the time of the current prayer will be lost, 
he should offer the prayer of time first and then offer the lost prayer 
as qada'.'' The reason is that the sequential order is relinquished due to 
the shortage of time, and so also due to forgetfulness and an excess of 
lost prayers, so that it does not lead to the loss of the prayer of the time. 

He did not say “one who gives up a salat" because it is not proper to give up a salat 
intentionally. 

Qndn is a substitute prayer. Ada means the performance of the obligation at its 
time. Qada is the performance of a similar obligation when the original obligation has 
not been met. There is a discussion about its cause as to whether it is obligatory due to 
us original cause or a new cause. 

’That is, it is obligatory. 

It is recorded by al-Dar’qutni and al-BayhaqT in their Sunan, Al-Bayhaqi said that 
e tradition has more than one isnad. Al-Zayla‘1, vol. 2, 162. 

lere is consensus (quid') on performing the prayer of the time when lime is short. 


Al-Hidayal i 


BOOKlI; ] 


If. lu.tv.vor, he does offer .he lost prayer first, it is valid. The reaS0n 

tha. the prohibition of advancing it is due to a reason found io ■ 
' . ra op where time is avaiUki . 


that ihe proniDuiun ui an , 

prayer. This is different from the case where time is available y et h e off ' 
the 'prayer of the time first, which is not valid, because he offered it b > 
. .. . hv the tradition. 


lilt L'lclVU! Ml ft 

its time determined by the tradition. 

If he has lost a number of prayers, he is to order them 

ArimnalU; Tha . 


If he has lost a nuniue. ■- - seque mia » 

to, , pula’ as they became obligatory ongmally. The reason is tha , “ 
Prophet (God bless him and gram him peace could not offer fo„ p " 
on the dav of Khandaq I Battle of the Trenches) and he offered ,h t „ 
MU' in a sequential order. He then said, Pray as you see me pr lyinE 4 
The exception is where the lost prayers exceed six prayers, because u. 
lost prayers have become excessive. The sequential order between the| 0st 
prayers is lost, just as it is lost between them and the prayers of the ti me 
The limit for excess is when the lost prayers become six due to the p aS5a ’ 
of the time of the sixth prayer. This is the meaning of the statement fool. 
lann al-Saglur, that is, his words; If he loses more than the prayers of a 
day and a night, the prayer he begins with is deemed valid. The reason 
is that exceeding the prayers of a day and night becomes the sixth pray er . 

It is also narrated from Muhammad (God bless him) that he took into 
account the commencement of the time of the sixth prayer. The first view, 
however, is correct. The reason is that excess occurs when the number 
enters repetition (oflost prayers) and that happens according to the first 
view. 

When the old and recent lost prayers* add up, it is said that the per- 
formance of the prayer of the time is valid, even when the recent prayers 
are remembered, due to the excess of the lost prayers. It is also said that 
this is not permitted and the past (old lost prayers) are treated as if they 
do not exist as a deterrent for negligence. 

If he performs some of the lost prayers as qada’ so that they are 
reduced in number, the sequential order is restored according to some, 
and this is a strong view, because it is narrated from Muhammad (God 
bless him) about a person who neglected the prayer of a day and a night 
and began to offer them as qada' the next day with each prayer of the 

‘The tradition above that requires the performance of the lost prayer first, 

7 It has been related from several Companions (God be pleased with them). 
version from lbn Mas‘ud (God be pleased with him) is recorded by al-Tirmi i an 
al-Nasa'L Al-Zayla‘1, vol. 2, 164. 

8 For example, where a person does not pray for a month. 





The lost prayers arc valid under .ill circumstances,* but the prayers 
dnl h time become invalid if he offers them before the lost prayers as they 
°' the ntered the number that is less. The same applies if he offers them 
hJVe Except the lost ‘isha, because in his reckoning there is no further 
later ’ ayer when he is offering the ‘isha’ prayer. 

’° St if a person offers the asr prayer, while remembering that he did not 
zulm the prayer is invalid, unless he is in the last part of the tim- 
P ray ^ his i’ s the issue of sequential order. When the obligation is rendered 
•'valid the prayer is not rendered invalid in essence (stands converted 
to ttofl) according to Abu Hanifah and Abu Yusuf (God bless them), 
but according to Muhammad (God bless him) it is nullified. The reason 
is that the lahtimah was formulated for the definitive obligation. Thus, 
when the obligation is nullified, the tahrimah is nullified altogether. The 
two jurists maintain that it was formulated for prayer in essence with the 
attribute of obligation. The necessity of nullification of the attribute does 
not result in the nullification of the essence of prayer. Thereafter, the asr 
prayer (in this issue) becomes invalid in a suspended form so that if lie 
were to offer six prayers, and did not repeat zuhr (that he had lost), all 
the prayers will be converted to valid prayers, according to Abu Hanifah 
(God bless him) and according to the two jurists the asr prayer will be 
irrevocably invalid and cannot become valid under any circumstances. 
This has been identified under its own discussion. 


If he is praying /n/r and he remembers that he did not offer the wifr 
prayer, his prayer is invalid according to Abu Hanifah (God bless him). 
The two jurists disagree. This is based on the’view that witr is obliga- 
tory in his view and a sunnah according to the two jurists. There is no 
sequential order between definitive obligation (faraid) and sunan niter 
se . Consec l ue ntly, if he prays ‘isha and then performs wudiV and offers 
the sunnah and witr prayers, but he then realises that he prayed ‘isha’ 
wit iout purification, then, in his view the worshipper is to repeat ‘isha’ 
Dinah and not witr, because witr is an independent obligation in 

1 ' eW - ^ CC0n ^ n B to the Gvo jurists, he is to repeat witr as well, as it is 
subservient to ‘isha’. God knows best. 


7 ■ — - 

hether he offers (hem before the prayer of the time or after it. 


Chapter 19 


Prostrations of Error During Prayer 


He is to prostrate for error, excess 1 or deficiency, 2 making two prostra- 
tions after salutation; 3 he is then to offer the tashahhud followed by the 
salutation. According to al-Shafi‘1 (God bless him), he is to make the 
prostrations prior to the salutation due to the report that “the Prophet 
(God bless him and grant him peace) made the prostrations for error 
prior to the salutation." 4 We rely on the words of the Prophet (God bless 
him and grant him peace), “For each error are two prostrations after the 
salutation.” 5 It is also related that the Prophet (God bless him and grant 
him peace) made two prostrations for error after the salutation. 6 The two 
narrations about his acts conflict leaving the adoption of his words as 


'An excess through acts that are similar to the acts of prayer. An excess through acts 
that are not similar to those of the acts of prayer invalidates prayer. 

’This negates the view held by Imam Malik (God bless him) that if the error is based 
upon deficiency, the prostrations of error are made prior to the salutation, and if the 
error is due to an excess, the prostrations are made after the salutation. 

'There arc five views on the issue: (i) The Hanafi view is that prostrations are made 
after the salutation, as the Author has mentioned, (ii) Imam Malik’s view, as stated 
above, that prostrations due to deficiency are made prior to salutaiton and those due 
to excess are made after the salutation, (iii) This is also the view of some Shafi'is. The 
sound view in the Shafi'i school is that the prostrations are made prior to the salutation, 
bv) I he view of the Hanballs is that prostrations are made p-ior to the salutation for 
occasions on which the Prophet (God bless him and grant him peace) made them prior 
to the salutations, and after it for occasions for which he made them after the salutation, 
b) 1 he view of the Zahiris is somewhat similar to that of the Hanaballs. 

Ml is recorded by all the six sound compilations. Al-Zayla‘i, vol. 2, 166. 

^t is recorded by Abu Dawud and Ibn Majah. Al-Zayla'I, vol. 2 , 167. 
h is recorded by all the six sound compilations. Al-Zayla’i, vol. 2, 168. 
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All liihlyuh 



a whole, further, the reason is that the prostrations of error 
repealed, therefore, they are delayed till after the salutation. Thus* T 
made an error in the salutation, he would he compelled to perfov ' \ ” C 
after it. This disagreement is about preference (as to when the n 
tions are to he performed ). s He is to make two salutations, and that ? 
correct view, interpreting the salutation mentioned to mean the practised 
salutation. He is to send blessings (dtirftd) on the Prophet (God bless hi 
and grant him peace) and to make supplications for himself during the 
sitting posture of error. This is the correct view as the proper occasions 
for supplications is the end ol the prayer. 


He said: Rectification of error becomes binding on him if he brings 
about an additional act in his prayer that is similar to the acts of prayer, 
but is not part of it. This indicates that the prostrations of error are oblig- 
atory, and this is the sound view. The reason is that it is imposed for the 
rectification of a defect that has been brought about in worship. It, there- 
fore, becomes obligatory like atonement (through sacrifice) during Iwjj. 
If it is wajib, it is not imposed except due to the neglect of a wajib or its 


delay or the delaying of an essential element (rukn) by mistake. This is 
the rule. It has been imposed in the case of excess as that is not devoid of 
delay of a rukn or the neglect of an obligation (wajib). 

He said: It becomes binding on him if he neglects an act prescribed 
by the Sutwah. It appears that he intended thereby a wajib (not a sun- 
uah). however, he meant by it the designation of an act as sunnah when ns 
obligation has been established by the sunnah. He said: Or when he gives 
up the recitation of the Fatihah, because it is obligatory, or the quttut 
(supplication) or the tashahhud or the takbirs of the id prayers. ( 
reason is that these are obligatory. The Prophet (God bless him an gran 
him peace) recited them persistently without dropping them eve " 
gle time. 51 This is the indication of obligation. Further, they ^ 

with all prayers indicating that these are among the essentia y t . 
salat , and this is due to obligation. Thereafter, the mentions i 
hud implies the first sitting posture and the second as we _ efror 
during them. All this is obligatory and there is prostra i 
them. This is the sound view. 


'That is, the second tradition. 

“That is, the disagreement with al-Shafi i (God b ess 1im j, as n oi been ' rl 
9 A 1 -Zayla‘i says that this is well known and their relinquis 
mitted. A) Zayla‘ 1 , vol. 2, 172. 


Al-Hidayah 




If the imam recites audibly what was to be inaudible, or inaudibly 
what was to be audible, the two prostrations for error become binding 
on hint. The reason is that audible recitation has its own occasions, and so 
docs inaudible recitation, with respect to the obligations. The narrations 
have differed with respect to the extent (of such recitation), however, the 
correct view is that it is recitation with which prayer becomes valid in 
both cases, because there is no way to avoid a minimum amount of audi 
hie and inaudible recitation, 10 but it is possible to avoid a greater amount. 
The amount with which prayer is valid is considerable except that in his 
view it is a single verse, while in the opinion of the two jurists it is three 
verses. This applies to the imam and not to the individual," because audi- 
ble and inaudible recitation pertains to the congregation. 

He said: The error of the imam makes the prostrations binding upon 
the follower, 12 due to the realisation of the cause against the imam (asl),'* 
It is for this reason that he is bound to commence salat with the niyyah 
of the imam. 

If the imam does not make the prostrations, the follower is not to 
make them, H as this will amount to opposition of his imam, and perfor- 
mance has been made binding through obedience. 

If the follower makes an error, the prostrations are neither binding 
on the imam nor on the follower. If the follower alone makes the pros- 
trations he would be going against the imam. If the imam were to follow 
him, their functions would be reversed. 

A person who makes an error (forgets) about the first sitting posture, 
but remembers it when he is closer to the sitting posture he is to return 
and adopt the sitting posture and then recite the tashahhud. An action 
1 at is dose to another takes the rule of the latter. Thereafter it is said: he 
1S ma ^ e prostrations of error due to delay. The correct view, however, 
>s t at he is not to make the prostrations, as if he did not get up at all. 

statement is made to differ from Imam al-Sarakhsi’s view, who maintains that 

"Who ,1S eCOme °bligatory even when the error is to the extent of a word, 
tl'tcriuti 5 ? V£n an °P t ' on between audible and inaudible recitations according to die 

"This n 1 3t ^ aS P rec eded in the topic of recitation, 
sion oftheerr C ^ ^ ^ erson w bo joins the congregation late, later than theocca- 

'Sm P M- SeSOn ,0 the followers. 

Ihe prostrate a *"Sbafi‘i and Ahmad (God bless them) maintain that he is to make 

0ns ’ ovveve r, there are varying opinions in their schools. 


A I lliilnyiih 


|K(< 


lu,,,K 'I: l>v,„ 


II In- is closer in (lie standing posture, lie is no! lo return (to ih L , 
sitting posture), as lie is now like one in the standing posture an<| | )i; 
should make the prostrations nl error. I he reason is that he Ini* neglected 
an obligation ( wniih). 

If lie makes an error about the last silling posture so that he stand* 
op tor the lilih,' he is to return to the sitting posture as long us he has 
not made a prostration. I he reason is that in this then - is a rectification 
,,! Ins snlnl, and he is aide to do so as vvlial is less than a rnk'nli is the stage 
lot tei initiation. 

He ■„ 1 1 1 1 : lie gives up the lilih, as lie has returned to a thing whose 
oh.imou is piioi lo it. therefore, lie u luses II. lie then makes the pros- 
\ trillions nl error lot lie has deluged a i vtiiib. If he finalises the fifth ruk'ali 

I with a prostration, his definitive obligation has become nullified, inmir 

view Willi nl Sluili'l (< aul bless him ) disagieeing. The reasoning is that he 
,|et ided lo . oiiunenie Mipeiemgaloi y prayers prior to the completion of 
(lie preset ilieil iltknn (elemeiils), when it was necessary lo move nut of 
tin obligatory prayers. I Ins is so as one rnk'nli with a single prostration 
am, units lo mi hi I in reality, so min b so that he will break an oath with it 
m with It lie had said, "I will not pray." 

| (is prayer stands converted to supererogatory ( mijl ) prayers accord- 
ing lo Aim llunifait and Abu Yusuf (Ciod bless them) with Muhammad 
M,nd bless him) in disagreement on the basis ol what has preceded. He 
is, therefore, lo add a sixth rnk'nli to his prayer, Iml if he does not do 
so, there is no liability lor him, because it is probable. Thereafter, Ins 
obligation stands nullified by the pl.n ing of I lie forehead (on the ground) 
alone, as this amounts to complete ptost ration. According lo Muhammad 
(( ,nd bless him) this on ins when he lifts his forehead, as a tiling is eoin 
plefed through its final act, which is the lilting ol the forehead, tliougiH 
is not valid when it is Jilted with ritual impurity. I he result of this c is 
agreement becomes evident in the lusc- where he acquired hudnl i un ||H 
ptost i, it ions. According to Muhammad (< iod bless him) he can c<,n | u ’ 
his prayer from this point with Abu Yusuf (< •<><• bless him) disagree 1 ” 

If he adopts the sitting posture''’ ufter the fourlh rak'ah 
stands up without offering the .salutation, he is lo return to I >*•' 

I ‘Will' 

''hi lliosv prayers that have three mk'alis it is llic fourth and 1 " ,l11 
ink iiln, It is the tilth, (hc „ rol iw 

" In the issue .iliiive, lie ilid not adopt the silting posture and a 1 
nulls. 


||: P«av » i< 


Al- Middy ah 


,s long as he has not made a prostration for the fifth rnk'nli, 
r ' ,SlU |r’ the'saltiiafion, because . salutation in the standing posture is not 
alK,< l r It is possible foi him to offer the salutation by adopting the 
^ wlll f ) | ( ’ S|IIIL , 1 I lie iL.isoii IS that a prayer that is less than a rak'nh can he 

teriTiiit'ded. j , 

1 / helms finalised the- rak'nh with a prostration and he then remem- 
| K .,s (his error), lie is to add another rak'nlt to it and complete his obli 
Tii'oii | H . t ,iusc wJi.it is felt are the words of the salutation and these are 
obligatory, lie is to add another rnk'nli to them so that the two rnk'nhs 
lirunne supererogatory prayers, because a single rnk'nli is not valid due 
({1 || R . nroscrijMitm by the Prophet ((iod bless him and giiiiit him peace) 
.ihotit a curtailed prayer. Thereafter, these two rnk'nhs do not stand in 
i| R . |,| JU . () | the siamnh ol znhr, This is the correct view as it was done 
persistently with a fresh tnhtunnh. 

He is lo make prostrations of error on the basis of istihsun so as lo 
cover up for the tlelu iencyin the obligation in a manner that is not pre- 
scribed by the si amah. II lie cuts oil the (fifth) rnk'nli lie is not liable lor 
i/ui/ii'as tins is a probable prayer. If a person is following hint (joins him) 
in these two rnk'nhs, he is lo oiler six according to Muhammad (( iod bless 
Inin) as they are ollered will) this inhrminli. According to the two jurists, 
lie i.s to oiler two rnk'nhs as the worshipper had decided to move out of 
the obligatory prayer. II the follower renders Ins prayer invalid, there is 
ikw/ck/u' for him according to Muhammad (Ciod bless him) taking into 
account the prayer ofihe imhm. According to Abu Yusuf (Cod bless him), 

K' IS to otter two rnk'nhs by way of t/odu', because extinction due to an 
"Hsliicle is specific lo the imam. 

them 1 7‘- ** 11 ,Krson °^ crs ,ww voluntary rnk'nhs, makes an error in 
wfc Vis° g if r< T! ral ions of crror ' and then decides to offer two more 
(ration ^ T fiun,inu « the The reason is that the pros- 

Thisisclisiin'?- r ,! 1Ull ' fy lllcm h Y ,a,,in B «n the middle of the prayer, 
makes the , s , "I the praycr uf « hc P«*>n on a journey when he 
wn continue ' si* T Crr " r antl ,mkcs a resolvc ,or ,h « ^mah; he 

,,lis , if the wo'rshim K U ? ,,Wl ’ l>,S cn,iro ! (,t<u wil1 he nullified. Despite 
1,1 lh * survival J j if' f L 7 - ,ril ! S tl,C u,llcr ,Wo nk'ahs * '» will he valid due 
'^'llfietl, This K l(,l - lr, " l,ll ‘ though the prostrations of error will be 
A p crs S hc Correc< view. 

,ruli «ns of^rrortn M,lu * alion wht ‘ n he is still liable for the two pros- 
■ d then n person enters his prayer (as a follower) after 






the salutation. If the imam (this person) performs the prostration, 
error, the follower will enter his salat, otherwise not. This is so accord 
mg to Abu Haml'ah and Abu Yusuf (Rod bless them). Muhammad (r 
bless him) said that he has entered the salat whether or not the ini' 
has made the prostrations. The reason is that in his view the Salutation 
does not in reality move him out of the prayer as long as lie is Ijai/ 
tor the prostrations ol error for these have been imposed as a compul 
sion to remove deficiency. It, therefore, follows that he he in a state of 
ihram (resolve) oft he prayer. According to the two jurists, the salutation 
does move him out of the prayer conditional upon return, because it j Sa 
basis of release (from the prayer) in itself, It will not operate due to the 
need of the worshipper to perform tlu prostrations, thus, it is not effec- 
tive without it. No such need is established when the absence of return is 
taken into account. The impact of the disagreement is evident in this case 
for the termination of purification due to loud laughter as well as in the 
change in the obligation due to the niyyalt ofhjamalt in this situation. 

A person who offers the salutation intending to cut off his sn/fl/ when 
he is liable for error, is to make prostrations for his error, because ihis 
salutation does not cut off the prayer, while his intention is to alter what 
is lawful, therefore, it becomes redundant. 

A person who is in doubt during his prayer and he does not know 
whether he has offered three rak'uhs or four, and this is the first time (in 
this prayer) that the doubt has arisen, is to commence his prayer from 
the beginning, due to the words of the Prophet (God bless him and grant 
him peace), “If one of you is in doubt as to how many (rak'ahs) he has 
prayed, lie is to start afresh." 1 ' 

If his doubt occurs frequently, he is to base his decision upon his 
predominant view, due to the words of the Prophet (God bless him and 
grant him peace), "A person who doubts his prayer should follow his pre 
dominant view,’’ 1 ® 

If he does not have an opinion, he should continue from the stag? 
about which he is certain, due to the words of the Prophet (God bless 
and grant him peace), "A person who has a doubt about his P ra y er ^^ 
does not know whether lie has prayed three or four, should continue 


It is recorded by al-Bukhari and Muslim. Al-Xayla'i, vol. i> >7.V 
"'ll is recorded by Muslim Al-Zayla'i, vol. 2 . 174- 



Chapter 20 


Prayer During Illness 


If the sick person ( niarid ) is unable to stand,' he is to pray while sitting, 
offering the rukfi ‘ and sujud , due to the words of the Prophet (God bless 
him and grant him peace) to 'Imran ibn Husayn (God be pleased with 
him), “Pray while standing. If you cannot do that then pray while sitting, 
and if you cannot do that (either) then on your sides using indicating 
gestures .” 2 The reason is that obedience depends on ability.-' 

He said: If he is not able to bow or to prostrate, he is to do so through 
indication, that is, while seated as this (indication) is within his ability. 
His prostrations should have a greater inclination than his ruku \ as indi- 
cation stands in their place and takes their rule. A raised surface is not to 
be kept close to his face on which he can prostrate, due to the words 
of the Prophet (God bless him and grant him peace), “If you are able to 
make the prostration on the ground, do so, otherwise make an indication 
with your head ” 4 If he does so (keep a raised surface), when he lowers his 


Unable lo stand" here does not mean that he is not able to stand at all. It means a 
stale in which standing would be injurious for him, sap his strength completely, prevent 
is rc° ver y or cause excess j ve weakness. Some say that it is a state in which he might fall 
c staiids, due to weakness or dizziness. 

« is recorded from ‘Imran ibn Husayn by sound compilations except Muslim. Al- 
^.vol. 2, 175. 

This is a basic principle of the shari'ah. God does not place a burden on his abd 
an can bear. The rules is taken from the Qur’an (2:286] and has a genera 

a PP|ica,ion in Islamic law. 

oth Version from labir (God be pleased with him) is recorded by al-Bayhaqi. among 
ers - Al-Zayla‘i, vol. 2, 175. 
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head, it is valid due to the presence of indication.' If he places this ( s 
face) on his forehead, it is not valid, due to the absence of the indicaf^ 
If he is unable to sit, he should be made to recline on his back'' and? 
feet should be pointed towards the qiblah, and he is to indicate the * 
formance of ruku‘ and s ujud. I his is based on the words of the Pro? 
(God bless him and grant him peace), “The marid is to pray in the sta? 
ing posture; if he is not able to do so then in the sitting posture, makin 
indications, and if he not able to do that, then God has the right to accept 
his excuse.’* 5 * 7 

k He said: If he is made to lie on his side with his face towards the 
I qiblah and prays with indications, it is valid, on the basis of what we 
f have related earlier except that the first is preferable in our view with al- 
Shafi‘1 (God bless him) disagreeing. The reason (in our view) is that the 
indication of one lying on his back is directed towards the atmosphere 
of the Ka'bah whereas that of the person reclining on his side is directed 
towards his feet, and prayer is offered through this (the first), 8 

If he is not able to make an indication with his head his salat will 
be postponed, and he is not to make indications with his eyes, his heart 
or with his eyebrows, with Zufar (God bless him) disagreeing. 9 The basis 
for this is what we have related earlier and also because fixing substitutes 
on the basis of opinion is prohibited. 10 Analogy cannot be constructed 
to extend the rule for the head, for it is with the head that prayer is 
performed and not with the eyes and their sisters (the heart and the eye 
brows). His statement that his salat is postponed is an indication dial 
the salat is not removed from his liability even when his inability lasts 
for more than a day and a night provided the person is likeJy to recover 
This is the correct view as he understands the implication o t e . 
(communication) as distinguished from the person who has fa.nte . 

5 That is, the basic requirement of an indication is found and this ^ ^ 

'’Some jurists maintain that in this position a pillow is to e P ace 
so that his posture comes closer to the posture of the person seate ’ , (n j j n his ^'*" 1 
r It is a gharib tradition. A similar tradition is recorded by a ar 

Al-Zayla’i, vol. 2, 176. of the Ka’bah. , 

8 That is, through indications directed towards the atmosp ere 

9 As well as Malik, aI-Shafi‘7 and Ahmad (God bless them). ^ U p 0n texts- ° f 

10 This appears to be a sound rule, as ritual worship must e 
otherwise there will be no end to extensions. God knows best. fjjjjty is found ** 

"In other words, as long as his rational faculty is functioning* 
is the basis of ahliyyat al-ada ' ( legal capacity for performance o 
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He said: If he has the ability to stand, but he cannot perform the 
nM 1 and su ) Q d' siding up is not binding on him, and he is to pray 
with indication while sitting. The reason is that the rukn of standing up 
scribed S(J t Hat he can move into the prostration attaining the ulti- 
mate in glorification. If his standing posture does not lead to prostrations, 
then, it is not a rukn (for him). He is, therefore, given a choice, The pre- 
ferred form is to undertake indications while sitting as it is closer in form 
to prostrations. 

If a person in sound health offers part of his prayer while standing, 
but is then overcome by illness, he is to complete his prayer in the sitting 
posture performing ruku' and sujud or doing so through indications if 
he is not able to do so, or he may even recline on his back if he is not 
able to sit. 1 ' He has continued the lesser form based on the higher and it 
amounts to a person following another. 

If a person prays in the sitting posture due to illness and offers ruku' 
and sujud, but thereafter recovers from the illness, he is to continue his 
prayer while standing according to Abu Hanlfah and Abu Yusuf (God 
bless them). Muhammad (God bless him) said that he is to renew his 
prayer. This is based upon their disagreement in following ( iqtida’).'* The 
elaboration has preceded. 

If he has offered part of his prayer through indications, but is there- 
after able to perform ruku and sujud, he is to renew his prayer according 
to ah the jurists. The reason is that it is not permitted to one who per- 
forms ruku ‘ to follow in prayer one who uses indications. The same 
applies to continuing prayer. 

If a person opens voluntary prayer while standing, but then feels 

ad aUS ! ed ’ he may wlthout harm lean on a stick or on a wall or he may 
opt the sitting posture, because this is a valid excuse. If the leaning is 

prac? T 1156 ’ 11 ' S disa PP roved as amounts to violation of the accepted 
(God bL V s ?! thal !t is n0t disa PP roved according to Abu Hanlfah 
t U re wit k S lim ’ bccause in his vi ew if this person adopts the sitting pos- 
disapmov?' T CXc j use u wou,d be vaIid > therefore, leaning is also not 
• ccording to the two jurists it is disapproved, because the 

Cf) ndition doe-fr,„, f ava *l a ble to the sick person can be availed of while praying and this 
’The tW0 ^ s 0t have 10 P re «de prayer for availing exemptions. 
wfl ° “re standing ? ™ ainta * 1 ' ^ at a person praying in the sitting posture can lead those 
am uhammad (God bless him) maintains that he cannot. 



19-1 


Al-Hiddyah 


Book II: P HAm 

adoption of the sitting posture is not permitted in their view, thus, lean- 
ing is disapproved. 

If he adopts the sitting posture without an excuse, it is disapproved 
by agreement. The prayer is permitted ■* in his (the Imams) view, but it 
is not permitted in their opinion. This discussion has preceded under the 
discussion of the nawdfil (supererogatory prayers). 

If a person prays in a ship while sitting without a cause, his prayer 
is valid according to Abu Hanifah (God bless him), however, he prefers 
the standing posture. The two jurists say that it is not valid without an 
excuse. The reason is that the standing posture is within his ability, there- 
fore, he is not to give it up without a cause. He argues that the usual state 
in a ship is that of dizziness, and this is the decisive factor, except that 
the standing posture is preferable as it is far removed from a semblance 
of disagreement. It is better to come out of the ship when it is possible 
as that is the best for calmness. The disagreement is about a ship that is 
not anchored, while an anchored ship takes the rule of land. This is the 
correct view. 

A person who remains under a spell of fainting for five prayers or 
less is to offer them by way of qada (delayed substitute performance). 
If the prayers are in excess of five, he is not to perform them as qada’. 
This is based on istihsan. Qiyas implies that there is no qada for such a 
person as fainting covered the entire time of prayer, 15 thus, realising the 
excuse. In this case it resembles insanity. The reasoning for istihsan is that 
when the duration becomes longer the number of lost prayers increases 
and this creates a problem in performance."'’ When this duration is short 
the number of prayers is less, and there is no hardship. The meaning of 
excess is that the number goes beyond the prayers of a day and night 
for in such a case the repetition of the same prayer occurs. Insanity is 
like fainting as mentioned by Abu Sulayman (God bless him), 17 as dis- 
tinguished from sleep for its extension is rare; it is, therefore, associated 
with a short duration. Thereafter, increase is determined in the context 
of timings according to Muhammad (God bless him), because repetition 

"As valid. 

He had lost legal capacily for the performance of acts during this period, due t 
of the rational faculty. 

1 liese problems were discussed under the topic of qada a p 

Musa ibn Sulayman al-juzjani, the disciple of Muhammad ibn al-Hasa 
Shaybani (God bless him). 



Chapter 21 


Prostrations of Recitation 


* j. T h e prostrations of recitation’ in the Qur'an are fourteen: those 
nirrine at the end of al-A‘raf , 2 in al-Rad , 3 al-Nahl , 4 Bani Isra II, 
Maryam, the first in al-Hajj/ al-Furqan,* al-Naml,’ Alif Lam Mim 
t r.7il 10 Sad " Ha Mim Sajdah , 12 al-Najm ,’ 3 Idha s-Sama Inshaqqat, 
This is how it is written in the mushaf of ‘Uthman (God be 
lased with him), and that is what is relied upon. The second prostration 
P . Haii is f or prayer in our view , 16 and the occasion of this prostration 


‘That is, the occasions in the Qur’an. 
J A‘raf: 206. 

3 Ra‘d: 15 
4 Nahl: 49, 50 
5 Isra’: 109 
6 Maryam: 50 
7 Hajj: 18 
# Furqan: 60 
’Naml: 25 
,0 Sajdah: 15 
“Sad: 24 
u Fussilat: 38 
13 Najm: 62 
H Inshiqaq: 20, 21 
,5 AJaq: 19 

l6 Because it is close to the ruku. 
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words of 'Umar (God be pleased with him ), 17 which have been adopted 
bv way of precaution. 1 * 

A prostration is obligatory (ivdjib )' 1 on these occasions for the reciter 
and the listener whether or not he intends to listen to the recitation of 
the Qur'an, due to the words of the Prophet (God bless him and grant 
him peace), “The prostration is (obligatory) for one who hears it (the 
recitation) and for one who recites it. This is a statement of obligation 
and it lias not been qualified with intention .* 1 

If the imam recites a verse of prostration, he is to make the prostra- 
tion and so also with him the follower, as it is binding on him to follow 
the imam. If the follower recites it, neither the imam nor the follower is 
to prostrate, either during prayer or after it, according to Abu Hanifah 
and Abu Yusuf (God bless them). Muhammad (God bless him) said that 
they are to make the prostration on completing the prayer, because the 
cause has been established and there is no obstacle other than the state 
of prayer insofar as it leads to the opposition of the function of imamah 
and recitation (in it ). The two jurists argue that the follower is interdicted 
with respect to recitation due to the authority of the imam over his acts, 
and an act of an interdicted person has no hukm. This is distinguished 
from the person with major impurity or a menstruating woman for they 
are forbidden from reciting, except that in the case of a menstruating 
woman the prostration is not obligatory due to her recitation, just as it 
is not obligatory for her by listening to recitation, due to the lack of legal 
capacity, which is a case different from that of the person with major 
impurity. 


It ugliarib, however, ii is recorded by Ibn Abl Shaybah from I bn ‘Abbas K«o 1 
pleased with both). Al-Zayla‘i, vyl, 2, 178. 

‘"because llic occasion may be al these words or earlier, as claimed by others. Oc .1) 
mg it a little does not cause the problem. r , 

‘I* is obligatory in our view, but according to Malik, a)-Shafi‘i and Ahmad (0 
bless them), it is a uimmh. There are other views as well. It is slated In al-Mnbsu! • 1,1 
ts a nitmah mu'ukkadoh. , ^ 

"It is a gharib tradition. It is recorded by Ibn Abi .Shaybah from Ibn Umar ( *o» 
pleased witlt both), A)-/.ayla‘t, vol. 2, 178. j. 

I he word 'tilii ' in the tradition indicates obligation, and the tradition is ,l0t ^ ^ 
died with the intention oi hearing, therefore, it is obligatory even if he did no1 ,n 
listening to tin- recitation. 
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person, not participating in the prayer, listens to it, he is to make 
3 tration. This is the correct view as the interdiction is established 
1 these two persons 1 ’ and does not extend beyond their case, 

01 [f the persons praying hear it (the occasion ofsajdah) during prayer 
a person who is not praying with them, they are not to make the 
tration during prayer. The reason is that it does not pertain to the 
prayer 1 ' and their hearing of the occasion of prostration is not an act of 
their prayer. 

They are to make the prostration after the prayer due to the realisa- 
tion of the cause. ’ 1 If they make the prostration during prayer, it is not 
valid, as it is a deficient prostration due to the presence of a proscription 
for which reason it (the prostration) is not made in its complete form, 
therefore, he said: They are to repeat it due to the presence of its cause, 
but they are not to repeat the prayer, because mere prostration does not 
negate the sanctity ( tahrim ) o( salat, In al-Nawadir it is stated that “it 
does invalidate prayer as they brought an additional act in it, an act that 
was not part of it." It is said that this is the view of Muhammad (God bless 
him). 


If the imam recites it and a man, who has not joined them in prayer, 
hears it and then joins them in prayer after the imam has made the pros- 
tration, he is under no obligation to make the prostration, as he has 
caught the prostration by catching the rak'ah. If he joins him before he 15 
has made the prostration, then, he is to make it with him as he would 
have made the prostration even if he had not heard him, thus, in this case 
't is better. If he does not join him in prayer, he is to make the prostration 
a one, by himself, due to the realisation of the cause . 16 

Each prostration that becomes obligatory during salat, if it is not 
jj Cc Ur * n g salat, is not to be made by way of qadd’ outside prayer, 
cause it pertains to prayer, and it has a merit within it, thus, it is not to 
ere d m a deficient form. 

'flake r° n | rf 10 rec * tes an occas ' on of prostration, but he does not 
unt e has entered prayer, is to repeat the recitation within 


''Listening ( 0 ° nC tac ?' n ® P ra y er and the one following him. 

"bligatory when . reClIa, '° n hy someone outside prayer is not obligatory. It becomes 
''And |(, ere ■ ls w "hin prayer for then it becomes one of the acts of prayer. 

'’The imam ^ ' ' s,r ' Clton on 'hem after the prayer is over. 

with th 

e existence of the obligation and the absence of restriction. 
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salat and then make the prostration, thus, he will receive credit for b 
recitations. The reason is that the second prostration is stronger as it n ^ 
tains to prayer and envelops the first prostration / 7 In al-Nawadir it ^ 
stated that he is to make another prostration after prayer, because th $ 
first has priority in time, therefore, the two are equal. We would say that 
the second has the strength of being linked with the objective (of perfor 
mance) and is given preference due to it. 

If he recites it, makes the prostration and then enters prayer and 
recites it, he is to make the prostration again, IN because the second is 
primary. There is no reason to link it with the first as that would lead to 
the hukm coming before the cause. 

If a person repeats the recitation of a single occasion of prostration 
in a single session, it is sufficient for him to make a single prostration. If 
he recites it in one session and makes the prostration, but then goes away 
and returns to recite it again, he is to make another prostration. In case 
he did not make the first prostration, he is under an obligation to make 
two prostrations. The basis is that the prostration has been structured on 
concurrence to evade hardship. This is the concurrence of the cause and 
not the hukm. The rule is more suitable for the ‘ ibdddt on the basis of the 
cause and thereafter with the concurrence of the hukm for punishments . 19 
The possibility of concurrence arises due to the unity of the session as it 
gathers diverse occurrences within it. When the session differs, the hukm 
reverts to its original cause. The session does not differ by merely standing 
up as distinguished from the case of a woman given a choice for divorce 
as her getting up is a sign of refusal and standing up annuls the session in 
that case. In moving from the woof to the warp of a cloth being woven, 
the obligation will be repeated. The same applies to moving from one 
branch to the other, according to the correct view, and so also in play. All 
this is on the basis of precaution. 

If the session of the listener changes and not that of the reciter, the 
obligation will be repeated for the listener, because the cause in his case 

'•'The second is being made due to the cause of the first by linking the first cause 
the second cause. , j 

“This is stated to distinguish it from the previous issue. The two prostrations are 
linked here as they were in the previous issue. j t(J 

19 That is, the second is more suitable for punishments. In ‘ihadat there is ^ 

affirm the duty whereas in punishments the penalties are waived due to ou 
liah). 



ening. Likewise, if the session of the reciter changes and not that of 
15 listener on the basis of what is said. The correct view, however, is that 
Obligation is not repeated for the listener on the basis of what we have 

sai ^ A p er son who is about to make the prostration of recitation is to pro- 
un ce the takbir, but is not to raise his hands. He is then to make the 
n °ostration and thereafter pronounce the takbir and raise his head, tak- 
? int0 account the prostration of prayer. It is reported from Ibn Mas'ud 
(God be pleased with him ). 30 

No tashahhud is to be recited nor is there a salutation, as that is for 
release from prayer and it implies a prior tahrimah , which is non-existent. 

He said: It is disapproved that a surah be recited during prayer or any 
other occasion and the verse of prostration be omitted, as that amounts 
to the avoidance of the prostration. There is no harm if the verse of pros- 
tration is recited and what is besides it is omitted. The reason is that this 
amounts to advancing towards it. Muhammad (God bless him) said, “It 
is preferable in my view that a verse or two before it be recited in order to 
avoid the suspicion of preference.” The jurists preferred its recitation in a 
lower tone, out of affection for the listeners. God knows best. 


be pleased 10 ^ ^ ^ as not ^ een established. In fact, it is reported from Ibn ‘Umar (God 
2, 677 Wlt “ ^ 0t h) and is recorded by Abu Dawud. Al-Zayla'I, vol. 2, 179; al-'Ayni, vol. 



Chapter 22 

Praying During Journey ( Safar ) 


The journey [safar) due to which rules are altered 1 is one that is intended 
by a human being for a duration of three days and nights/ at the speed 
of a camel 3 or walking on foot, due to the words of the Prophet (God bless 
him and grant him peace), “The resident is to perform mash (rubbing) 
for a complete day and night and the traveller for three days and their 
nights.”* 1 The exemption is general for all those going on a journey (the 
genus of travellers) and requires that the number be applied to all as well. 
Abu Yusuf (God bless him) determined it to be two days and a major 
part of the third day. Al-Shafi‘I (God bless him) in one of his opinions 
determined it to be a day and night. The sunnah (quoted tradition) is 
sufficient proof against both jurists. 

The travelling taken into account is one undertaken at an average 
pace. According to Abu Hanifah (God bless him) it is estimated accord- 
ing to the different stages of the journey/ and this is closer to the earlier 
statement (of three days and nights). The duration is not to be estimated 
through farasikh t and this is the correct view. 

The journey on water is not to be taken into account, and he means 
thereby that it is not taken into account for determining the duration of 
the journey on land. As for what is taken into account for the sea is what is 


Like curtailment of prayer, the permissibility of not fasting during Ramadan, the 
^tension of the period of mash (rubbing) over boots, )umu l ah, 'ids and so on. 

ights are mentioned to cover the period of rest as well. 

During the day. 

It has preceded under the topic of mash over boots. It is recorded by Muslim in his 
Sn *|M-Z»yla'i. vol. , 74; ai-'Ayni, vo |. 3, 5. 

viewiT StaBCS in three da y s - Al-SarakhsI (God bless him) has said that the correct 
$ * at d e P e »ids on the niyyah of the traveller. 
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compatible with its prevailing conditions, as is the case in a niountaino 
area as well. 

1 le said: The definitive obligat ion ( fard ) in a prayer of four rak'ah ■ 
two rak'ahs and he is not to add to them. Al-Shah I (God bless him) s- h 
that the obligation for the traveller is four rak'ahs, but the curtailn^' 
may be availed as an exemption on the analogy of fasting. 7 I n 0ur vj ^ nt 
the second pair of rak'ahs is not to be offered by way of qadd', and tlv 
worshipper is not deemed a sinner if he gives them up. This is a sign of 
their being supererogatory prayers, as distinguished from fasting, whi^, 
is to be undertaken by way of qadd 

If he offers four rak'ahs sitting to the extent of tashahhud in the sec 
ond, the first two rak'ahs are valid on account of the definitive obligation 
(fard), while the second two are treated as supererogatory prayers, on the 
analogy of fair, however, he sins due to the delay in offering the salutation 
If he does not adopt the sitting posture to the extent required," his 
prayer is nullified, due to mixing up of supererogatory prayers with it 
prior to the completion of its arkdn (elements). 

When the traveller moves away from the houses of the city he can 
(begin to) offer two rak'ahs, because becoming a resident depends on 
entering the houses, therefore, journey is associated with moving out of 
them. In this regard, there is a report (athar) from 'All (God be pleased 
with him): "When we cross these huts, we will curtail our prayer” 9 
He continues to be in a state of journey until he makes a tiiyyah 
(resolve) to reside in a town or village for a period of fifteen (15) days 
or more. 10 If he intends to stay for a lesser period, he continues to cur- 
tail his prayer. The reason is that it is necessary to take into account the 
period (of stay within the journey), because the journey includes peri- 
ods of stay. We have determined this period in the light of the period of 
purification (after menstruation), because these are periods that reinn- 
pose the obligations. 11 This period is also available through a report from 


"That is, he has to follow the curtailment. 

The same view is held by the Imams Malik and Ahmad (God bless them)- 
“To the extent of the tashahhud. 

9 It is recorded by Ibn Abi Shaybah. Al-Zayla'i, vol. 2, 183. There is a tra ltJ °^ 
this effect recorded by al-Bukhari and Muslim from Anas (God be pleased wit 
Al-'Aynl, vol. 3, 16. 

"That is, after having travelled for three days and nights. j 0( j 

"The period of tuhr reimposes the obligations of salat and sawrtU whi e 1 
of residence reimposes what was curtailed due to the journey. 
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in£ j |bn ‘Umar (God be pleased with them).' 2 A report in such 
lbfl'Al’ “jj ^ klwbar (tradition from the Prophet (God bless him and 
c$ eS |S . The restriction of township or village is imposed to 

g ral,t t j iat intention to stay is not valid in the wilderness. This is 

the stronger view. 

he enters 0 city with the resolve that he will leave the next day or 
!t Vter, but he does not form a tiiyyah for the duration of his stay 
'^that he stays on for several years (in this state), he is to curtail his 
S ° r phe reason is that Ibn ‘Umar (God be pleased with him) stayed 
^ | n Adharbijan (Azerbaijan) for six months and continued to curtail his 
prayer 1 ’ A similar report is related from a group of Companions (God be 

pleased with them)." 

If the army enters enemy territory and they formulate a tiiyyah to 
stay there, they are to curtail their prayers. Likewise, if they lay siege to 
a city or a fort there. The reason is that those entering vacillate between 
overcoming and settling and being overcome and retreating, thus, it can- 
not become a territory of residence. 

Likewise, if they have surrounded rebels ( ahl al-baghy ) within the 
dar al-lslam outside a city or have surrounded them at sea. The reason 
is that their condition negates their intention. According to Zufar (God 
bless him) it is valid in both cases if they possess the dominant power 
( shawkah ) leading to their satisfaction about settling down. According 
to Abu ) usuf (God bless him), it is valid if they are in houses made of 
mortar, as that is a location for residing. 

An intention of residing formed by people surviving on pasturing, 
w en they live in tents, 1 - is not valid it is said. The correct view is 
that they are residents. This is related from Abu Yusuf (God bless him) 
use residence is the general rule, and it is not nullified by moving 
rrom one grazing area to another.* 6 


1 - 1 

Al-Zayla'j voT-i reco ' tle ^ * T ^ om both Companions (God be pleased with them). 
•i| t j s r e c ” d "T . ' Aym ' voL 3 * l8 - 

3 . 10. C y al-Razzaq and al-Bayhaqi. Al-Zaylai, vol. 2, 185; ai-’Aynl, vol. 

0| her reports ai u ^ nas be pleased with him) mentioned above, along with 

That i« A " Ayn, ‘ vo ' 3> 21 - 
is, nomads. 

h Tatwa today is on this ru]ing . 
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If a traveller follows a resident-imam within a certain timi 
to complete four , 17 because his obligation has changed to four due* * * S 
following, just as it changes'" due to the niyyah of taking up residen ^ ^ 
to the linking of the changed act with its cause, which is time. If • 
him in performing the lost prayers, it is not valid for him. The obli *° II,S 
cannot change outside the timing due to the lapsing of the cause fu ^ 011 
it is not altered through the intention of taking up residence (after* |T 
passage of time). It will, therefore, amount to following by one who 
liable for an obligation, of one who is offering supererogatory p ra 
with respect to the sitting posture or recitation. 

If a traveller leads residents in his prayer of two rak'ahs, he is to offo 
the salutation, while the residents are to complete their prayer. The rei 
son is that the follower has undertaken conformity for two rak’ahs and 
he becomes independent for the rest like one joining up later, except that 
he is not to recite, according to the correct view, because he is a fol- 
lower according to the tahrimah, though not in his act. The obligation 
has already been performed, therefore, he may (now) give it up by way 
of precaution. This is distinguished from the case of the person joining 
later who has caught the supererogatory recitation, and the obligatory 
recitation has not been made (in his case), therefore, it is better for him 
to recite. He said: It is recommended for the imam that when he makes 
the salutation he should say: “Complete your prayer for we are a group 
of travellers.” The reason is that the Prophet (God bless him and grant 
him peace) said this when he led the people of Makkah in prayer, for he 
was on a journey . 19 

When a person on a journey enters his city, he is to offer the complete 
prayer even if he does not intend to take up residence in it. The reason is 
that the Prophet (God bless him and grant him peace) and his Compan- 
ions (God be pleased with them) used to travel and then return to their 
places of residence as residents’'" without forming a fresh intention for 
this. 

If a person who is a resident of one land moves from it taking U P 
residence in another land, and then travels entering the land of his rs 

"■Whether he has joined him from the start or for part ol the prayer. 

'“To four rak'ahs, , vers jon 

‘■'ll is recorded by Abu DawCid and al-Tirmidhi. It is also recorded in another 
by Imam Malik (God bless him). Al-Zayla'i, vol. 2, 187. 

^Al-Zayla't, vol. 2, 187. 
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he is to curtail his prayer, because this is no longer his place of 
res jdenLe.^ ^ see t y, at the Prophet (God bless him and grant him 
donii ci ' e _ 0 j-ijj r ah counted himself among travellers at Makkah .- 1 
peaCel due to the principle that the land of origin is negated by a land 
Th ‘ S ' S ( of adopted domicile), but not by journey. At the same time the 
like ,r j- temporary residence (duringjourney) is negated by one like it, as 
h, "ll as through journey and the land of origin. 

W if erson travelling forms the intention that he will stay at Makkah 

Jj na for fifteen days, he is not to offer the full prayer. The reason 
an (lwt applying the intention to two locations implies that he will be at 
different locations, and this prevents the rule of residence from operating. 
The reason is that a journey is not free of such stops. The exception is 
when he intends to spend the night at one ofthe two places, in which case 
he will become a resident the moment he enters the location. The basis is 
lhat residence of a person is attributed to the place where he spends the 
night. 

A person who has lost prayers during journey is to offer them as 
within a habitation (residence) praying two rak‘ahs. A person who 
has lost prayers as a resident (within civilization) may offer them as 
qada during journey praying four. The reason is that delayed perfor- 
mance (qadd‘) is dependent upon the original performance {add’), and 
what is taken into account for this is the last timing, as that is what is 
given consideration for causation when performance is not on time. 

A person travelling for unlawful activity and one travelling for a 
pious cause are equal in terms of the exemption provided for their jour- 
ney. Al-Shafi‘i (God bless him) said that journey for evil intent does not 
)ield the exemption. The reason is that the exemption is granted for ease 
and vannot be available for something that deserves enhanced hardship. 

e r el> on the unqualified meanings emerging from the texts, because 
■ urne\ itself is not evil; evil is what occurs after it or accompanies it. It 
S ’ ( ere ore> suitable for the exemption. God knows best. 


Iwo StihiUs ^Ai 0 -? eC *, ^ tradition of Anas (God be pleased wi 
• AI-ZaylaT Vol, 2 , ,88. 


th him) recorded in the 


Chapter 23 

The Friday Prayer {Salat al-Jumu‘ah) 


T , Fridav n ra yer is not valid except in a comprehensive city ( misrjami 1 ) 
Th F c entral place of prayer of the city.' It is not valid in a village, due 
or h c words of the Prophet (God bless him and grant him peace), There 
kno iumu'ah, no lashr U h no fur and no adhd, except in a comprehensive 
city (misr jamiY* Misr jami' is each habitation that has an amir and 
a midi, who implement the ahkam and establish the hudiid. 1 This is the 
view according to Abu Yusuf (God bless him ). 4 It is also related from him 
that if the people of the city gather in their largest mosque it should not 
be able to accomodate them. The first view is upheld by al-Karkhi (God 


‘There are different views about the meaning of a city. Al-Shafi‘i (God bless him) 
does not stipulate this condition and in his view forty persons can hold the congrega- 
tion. 

Mt is gharlb and marfu. It is also reported as ttiawquf at ‘All (God be pleased with 
him), and is recorded by ‘Abd al-Razzaq. Al-Zayla‘ 1 , vol. 2, 195. 

'This definition of misr jami' would disqualify not only villages and localities within 
a city, but most if not all cities for the Friday congregational prayer. It would cer- 
tainly disqualify the mosques in non-Muslim states. An opinion recorded in the Fatawa 
Alawgiri maintains that the implementation of the hudiid means the ability to imple- 
ment them. This would mean that even if actual convictions do not take place, but the 
aw is implemented and will be enforced. The fact that the validity of the jumu'ah prayer 

tencVof ^ C e . X ' stence suc ^ a shows that this prayer is closely linked to the exis- 
fhenut [ e ^* am * c state anc ^ * s ^pendent upon the effective jurisdiction of such a state, 
dose bo Ul H h delivered support this assertion. The issue also highlights the 

that declar - CtWeen re ^8> on an d state and negates claims of their separation. It follows 
the other *1°/- 3 ^ us ^ m state as secular would render the jumu'ah prayer void. As for 

4 It is aj am ' ot ^f r dton hudiid, the foremost is the prohibition of riba. 

Aynj, Vo | ° ne °Pt n i°n of Abu Hanlfah, Muhammad, al-Karkhi and others. See al- 
°P*nions 44 46 f ur *sdiction and writ of the Islamic state is implied in most 
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bless him) and it is the stronger view. 'I he second view is upheld by ,i 
Thalaji, however, the rule (huknt) is not confined to the place 0 f ' 
and applies to all open spaces of the city, because these have the 
status as the city itself in meeting the needs of its residents. 

Jumu'ah is permitted in Mina if the amir there is the amir of Hi)§z 0 r 
if the caliph is travelling according to Abu Hanifah and Abu Yusuf {God 
bless them). Muhammad (God bless him) said that;umuVi/i cannot t a |< e 
place at Mina. The reason is that it is one of the villages (around Makkah) 
and, therefore, the ‘id prayer cannot he held there. The two jurists argUe 
that it turns into a city during the days of the liajj ( mawsim ), while th e 
absence of offering ‘id there is for creating leniency for the people. There 
is no jumu'ah at ‘Arafat in the opinion of all the jurists as it is just an 
open space, while there are buildings at Mina. The statement is qualified 
with “caliph” or “amir of Hi jar” as they are the ones who have authority 
(there). As for the amir of the mawsim ( liajj ), he has jurisdiction over the 
affairs of the liajj and not others. 

It is not permitted to establish the jumu'ah except on the authority of 
the sultan* or the authority of one appointed by the sultan . 6 The reason 
is that it is established through a huge gathering, and disputes may arise 
as to who is given priority and in what way regarding the leading of prayer 
or disputes may arise as to other matters, therefore, the order of the imam 
is necessary for regulating the affairs of the prayer. 

Among the conditions of jumu'ah is timing. Thus, it is valid at the 
time o fzuhr, but is not valid after this,' due to the words of the Prophet 
(God bless him and grant him peace), “When the sun has declined, lead 
the people in the jumu'ah prayer.'”' If the time has passed, while he is 
offering jumu’ah , he is to start the zuhr prayer afresh’ and is not to 
continue it into the zuhr prayer, due to the difference between the two 

Prayers. , 

Among the conditions is the khutbah (sermon). I he reason t 
the Prophet (God bless him and grant him peace) did not o et 

'By this he means khalifah or the authority over whom there is no other a 
"This is the amir or the ijiicii or the person who delivers the sermon. o (‘0ii 
r li is reported that Imam Malik (God bless him) permits it up to t 
the two timings overlap, in his view. Al-‘Ayni, vol. 3, 51 - ichari and 

fit is gharib, however, similar traditions have been recorded by a u 
lint. Al-Zaylu'i, vo), z, 195. 

’This zuhr would be prayed in the time of ‘nsr then. 
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h p ra yef without the khutbah throughout his life."’ It is deliv- 
before the prayer after the sun has declined, as this is prescribed 
1 smut #*/»•" Thc imam is to deliver two khutbahs (sermons) separat- 
by 'theni by sitting in between them for this is how it has come down 
'though the heritage (from the lime of the Prophet (God bless him and 
r< nt him peace)).'* He is to deliver the sermon while standing and in 
^tate of purification. The reason is that standing during the sermon is 
part of the heritage.'' Thereafter, it is a condition for this prayer, thus, 
purification is recommended for it as it is for the adhan. If he delivers the 
sermon while sitting or without purification it is (still) deemed valid, 
due 10 the attainment of the objective, except that it is considered disap- 
proved as it goes against the inherited practice and because it will create a 
separation between the sermons and the prayer (if the imam proceeds for 
performing wudti'). If he confines himself to the remembrance of God, it 
is permitted according to Abu Hanifah (God bless him). The two jurists 
said that it must be remembrance at some length so that it can be called 
a khutbah. The reason is that it is khutbah that is obligatory and glorifi- 
cation alone or praise alone cannot be called a khutbah. Al-Shafi'i (God 
bless him) said that it is not permitted unless he delivers two sermons 
that conform to practice. He relies on the words of the Exalted “Has 
ten earnestly to the remembrance of Allah,’"* without qualification. It is 
reported about Uthman (God be pleased with him) that he said “Pra.se 

prayed C£mie tOUn S e ' tied ’ » he descended and led the 

^Z^tisXlvedT iS th % j r"‘ ah < COn S r ^tio„), because the 
in g to Abu Hanifah (Godhl ^ ir* " 1U1unum number for this, accord- 
lwo jurists said that it is tw^ ” !? three besides the imAm ' Tb e 
P lease d with him) said that t ° h PerS ° ns bes,des the im&m - He (God be 

° f Ab * Yusuf (God bless h ^ 1 °^ V1CW that this is the °P'nion 
‘ h m) alone * He maintains that in the dual we 

~7lS vol. z. 196. 

traditionl on Th n isT rded by al ' Bukhin - A| - Za V la vol. z, l96 . 

2> m ' P ° ,nt recorded b v both al-Bukharl and Muslim. AJ- 

‘ nas . 

I'Qur’an 6z; 9 * 1 ,n tradi,,ons quoted earlier. Al-Zayla'i, vol. 2 , , 97 . 

1 I*™ W™ i„ books. AJ-Zayla'i, 
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• nf dithering (congregating) and mdicatcs ’ ,K ' Waning 

hm . » mainl ai„ that true plurality is constituted ^ 

„f , m a ah. I a<; wc ,| a , meaning, l urthcr, juma'al, j. s lakeit 

tTa“o ^independently, therefore, the If nut t„ be counted 

am< if the people move away before the M>» hay performed the rukf 

" a V., v ; ne behind onlv women and mmor children, he is to begin 
^ZluhrlJn, the star,, according to Abu Hanifah (God bless him). 
The two jurists maintain that if they go away after he has opened the 
oraver he is to offer the pomr'n/r prayer. Ifthcy move away after he has 
performed the ruk»‘ of a M, and has made a prostration, he is l„ 
common prayingywmw'oh according to all three jurists, with Zufar (God 
Hess him) disagreeing. He maintains that it is a condition, therefore, it 
must be met throughout the prayer, iust like timing. 1 lie Iwo jurists argue 
that jumu'ah (congregation) is a condition lor commencing the prayer 
and its existence throughout is not stipulated as in the case of the khutbah 
(that is, its completion). Abu Hanitah (God bless him) reasons that the 
congregation is held through commencement of the prayer, and this is 
not completed unless one rak'oh is completed as what is less than this is 
not deemed salat, therefore, the condition must persist till its comple- 
tion as distinguished from the khutbah, the completion of which (as a 
stipulation) will negate prayer, thus, its completion is not stipulated. The 
presence of women and children is not to be taken into account, because 
jumu'ah is not held by including them and the congregation is not com- 
plete due to their presence. 

Jumu'ah is not obligatory for the traveller or women, or the sick per- 
son, or the slave or the blind .' 6 The reason is that there is hardship for 
the traveller and so also for the sick and the blind, while the slave is busy 
in the service of his master and a woman in serving her husband. They, 
have, therefore, been granted an excuse in order to avoid hardship and 
harm. If they attend and pray with the people, they receive credit for 
the obligation of the time ( zuhr ), because they performed the duty and 
became like the traveller who fasts (on a journey). 

It is permitted for the traveller, the slave and the sick person to 
become an imam for the jumu'ah prayer. Zufar (God bless him) said that 

The Author has not mentioned traditions in support of this. According to al-Zayla 

t ere are traditions on these points recorded by Abu Dawud and al-Hakim. Al-Zayla i. 
vol. 2, 198-99. ’ 
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it is 1101 P ern,iUCti .i! S ob !^ li(,n is not imposed on such a person 
iim | his position is like that of a woman or a minor. We maintain that it 
* *" 1 exempt ion rukhsah) , but when they attend it becomes an oblign 
lion as we have elaborated.” As for the minor, he lacks the capacity, while 
a woman cannot lead men in prayer. Thus, they"' can hold the jumu'ah 
prayer as they have the legal capacity for leading prayers, therefore, they 
have a prior right of becoming followers. ' 

If a person prays zuhr at his place of abode on a jumu'ah, prior to the 
prayer of the mam, without having a valid excuse, it is disapproved for 
him to do so, but his prayer is valid. Zufar (God bless him) said that it is 
not valid for him; the jumu'ah prayer is the primary obligation whereas 
the zuhr prayer is like its substitute. The substitute cannot be performed 
with the existence ol the ability to perform the primary obligation We 
maintain that the primary obligation is that of zuhr for everyone This 
is the stronger view, except that each person is commanded to discharge 
if through the performance of the jumu'ah prayer. The reason is that he 
is in (he position of performing the zuhr obligation on his own and not 
the jumu ah prayer, because it depends upon conditions that cannot be 
fulhlled by one person alone. The obligation depends upon ability 

If a person decides to attend the jumu'ah congregation and he moves 
towards it when the imam is in the process of praying, then, his zuhr 
prayer stands null.fied, according to Abu Hanifah (God bless him) by 
the mere making of an effort towards it. The two jurists said that it is 
no nullified until he joins the prayer with the imam. The reason is that 
walking us not intended in itself, therefore, it cannot annul it even when it 
is complete, but jumu ah is a h.gher purpose and it does negate it ( when 
e „). The position of this person is as if he headed toward! the 

lhe "f"' had “TO**! thejmu-ah prayer. He maintains 
• t walking towards;, „„„ , s an attribute of the jumu'ah prayer, thcre- 

Z 1 K 7 ‘? , tW SamC le8al P° s ‘ Uo " with respect toThe 

the nersnn " w "' '“' <i 'Z by way ° f P r e c auti°n. as distinguished from 

no longer saTtoZdsT ‘ “ a " er COmplelion of lhe P' a >' er “ is 

praveZ/Z' Wh ° arC ha " di “PP« 1 Uegally) from offering theyumuVth 
F disapproved that they offer zuhr as a congregation in the city 

'"The was ,1,aI they E e < credit for the zuhr of the time, 

traveller, lhe skive and lhe sick person. ' 
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„„ Friday. Thy ram. apples » P*»nars TK,a is due to its in,erf erenC£ 

U • W, n raver insofar as it is the congregation of all congre 
gations^ and some people may follow them in zuhr (believing it to be 
C," „',l, prayer), as distinguished from the res, dents of the villages as 
he e is no il/d/t obligation for them If a group of people do so, ft* 
prayer is.abd. due ,0 the existence of the cond.t.ons of zuhr. 

A person who joins up with the imam during, imiuWi is to pray with 
him what he is able to catch, and is to continue to complete the jumu'ah, 
due to the words of the Prophet (God bless him and grant him peace), 
“What you caught, you are to pray, and what you have lost, you have to 

offer as qada!’" 1 

If he joins him when he is in tashahhud or when he is making a pros- 
tration of error, he is to continue to complete the jumu'ah according to 
the two jurists. Muhammad (God bless him) said that if he has prayed 
with him a major part of the second rnk'ah, he is to continue to com- 
plete (he jumu'ah, but if he catches less than a rak'ah, he is to continue 
and complete zuhr. The reason is that it is jumu'ah in some respects and 
zuhr in others due to the loss of some of its conditions in his case, there- 
fore, he is to pray four in consideration of zuhr. He is to adopt the sitting 
posture after two rak'ahs under all circumstances in lieu of the jumu'ah, 
and he is to recite in the last two in lieu of the supererogatory aspect of the 
prayer, The two jurists argue that he has caught the jumu'ah prayer in this 
situation for which reason the niyyah at' jumu'ah is stipulated intending 
two rak'ahs. There is no basis for what he has said (they argue), because 
the two prayers are different and one cannot be built upon the tahrimah 
(intention) of the other. 

When the imam stands up on Friday, the people are to stop praying 
and speaking until he has completed the sermon ( khutbah ). He (God be 
pleased with him) said: This is the view according to Abu Hanifah (God 
bless him). The two jurists said that there is no harm in speaking when 
the imam has arisen and has as yet not commenced the sermon, as well 
as when he descends and has not pronounced the takbir. The reason for 
the disapproval is due to the interference with the obligation of listening 
attentively, and in these situations there is nothing to listen to as distin- 
guished from salat (when the imam is speaking) because that becomes 

J!*" b >' al] the « sound compilations from Abu Hurayrah (God be pleased 

wrtfthim). AI-ZaylaT, vol.2, 200. 
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^tended sometimes. Abu Hanifah (God bless him) relies on the words 
e fthe Prophet (God bless him and grant him peace), “When the imam 
lias arisen, there is to be no prayer and no speech,” 11 ’ that are not quali- 
fied in an)’ way. Further, speech sometimes becomes extended by its very 
nature and resembles salat (after the rising of the imam). 
n When the first adhan (call for prayer) is made by the mu’adhdhin, 
the people are to give up selling and buying and are to head towards 
the jumu'ah prayer, due to the words of the Exalted, “When the call is 
proclaimed to prayer on Friday (the Day of Assembly), hasten earnestly 
to the Remembrance of Allah, and leave off business (and traffic).” 11 

When the imam mounts the pulpit, he is to sit and the mu’adhdhins 
are to make the calls in front of the pulpit. This has been the inherited 
practice, and during the times of the Prophet (God bless him and grant 
him peace) it was only this adhem that was made. 11 It is, therefore, said 
,hat it is this call that is effective in the obligation of walking and prohi- 
bition of trade. The correct view, however, is that it is the first call that is 
taken into account, when it is made after the declining of the sun, for the 
notification of prayer is attained through it. God knows best. 


mu • 7 I 

MuwattJ 3 ! ld ■ 11 1S recorded by Imam Malik (God bless him) in his al- 
. Al-Zaylal.vol. 2 , aoi 
bur an 6 r.g 

corded by the sound compilations, except Muslim. Al-Zayla‘i, vol. a, 204. 


Chapter 24 

The Prayer of the Two Ids 


He said: The prayer of l id is obligatory 1 on the person on whom the 
. prayer is obligatory. It is stated in al-Jami' al-Saghir that if two 
‘ids fail on the same day (that is jumuah and one of the two ‘ids), then, 
the first is a sunnah, while the second is an obligation, and none of them 
is to be given up. 1 He said: This is an explicit statement about its being 
as unnah. The first statement indicates obligation (wujub), which is nar- 
rated from Abu Hanifah (God bless him). The reason underlying the first 
is persistent performance by the Prophet (God bless him and grant him 
peace ) } The basis for the second are the words of the Prophet (God bless 
him and grant him peace) in a tradition about a villager following his 
question, “Am 1 under an obligation for something else besides these?” 
He replied, “No, unless it is voluntary.” 4 The first view is the correct view, 
and terming it a sunnah means that its obligation has been established 
through the Sunnah. 

On the day of ‘id al-fitr y it is recommended that each person before 
going to the place of prayer should eat something, bathe, brush his teeth 
(miswak) and use perfume, due to the narration that “the Prophet (God 


Most Hanafi jurists consider it obligatory (wajib). It is stated by some that it is fard 
Jayah (a definitive communal obligation). Al-Sarakhsi (God bless him) has stated that 
' 15 l! U . r,nah - This is explained through the issue of the two ‘ ids below, 
to b ‘ S S * a * emen * ' n a ^Jami l al-Saghir shows that it is a sunnah. The fact that it is not 
am C ^ Wen s ^ 0ws *hal h i s a sunnah mu’akkadaht and giving it up is a bid'ah that 
3 ne ^ ect a s ymbol of Islam. The Author, however, prefers the view of 
J TV^ a ^ Hess him) stated in the rule to the effect that it is wajib. 
is vs well known. Al-Zayla‘1, vol. 2, 208. 

V °1 2 ^ ^-Bukhari and Muslim under the heading of Imam. Al-Zayla v> 
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) use d to eat on the day of ‘id al-fitr before 
u'n, and grant him P eaC * d t0 ba the for both ‘id celebrations.”* 
bleSS e wthepl aceofprayer r Lation, therefore, it is prescribed that o ne 
££ . « ° f rffcasi of iumuak He is ,o pu, on his b es ) 

Lhe and use perfaf «* * (God blesS him and grant him peace) had a 
clothes because the r0 P ^ be use d to wear 0 n the id s. 
cloak made of far « f fitf t0 en rich the poor person so that his 

He is to pay the '■ 

heart is free for P ra ^ the place 0 f prayer without pronouncing the 
He is to move tow (God bless him), on the way to the 

tarn , 7 according to Abu n 

place of prayer. • rists , he ; s t0 pro nounce the takbir, in the 

According to ( A bu Hanifah) argues that the original 

* (keep it si,ent) - The shar ' (text) has 
prescnbedTthi the case of adhd for it is the day of takbir, but the day of 

^ Heisnouo offer supererogatory prayers at the place of prayer before 
W Lo. The reason is that lhe Prophet (God bless him and gram him 
'eace) did no. do so despite his eagerness for prayer. Thereafter, ,t rs i sard 
L the disapproval is specific to the place of prayer It ,s also sard that it 
is meant for it and for other places, being general, because the Prophet 

(God bless him and grant him peace) did not do so. 

The prayer becomes lawful with the rising of the sun and its timing 
extends up to the declining of the sun. When the sun declines, its time 
is over. The reason is that “the Prophet (God bless him and grant him 
peace) used to offer the 'id prayer when the sun was at the height of a 
spear or two spears. When they gave testimony of sighting the moon after 
the declining of the sun,' * he ordered that the people go out to the place 
of prayer the next day .” 10 

'There are two traditions here. The first is recorded by al-Bukhari in his Sahib, while 
the second is recorded by al-Tirmidhi, Al-Zayla'i, vol, 2, 208. _ ^ . 

'’It is gharib. A similar tradition is recorded by al-Bayhaqi through al-Shafi i (Go 
bless him). Al-Zayla'i, vol. 2, 209. 

' Al-Zayla'i says that he could not find a tradition to support this, however, a 
Dar qulni has recorded a tradition that supports the view of the two jurists. Al-Zay a 
vol. 2, 209. 

It is recorded by all the six sound compilations. Al-Zayla'i, vol. 2, 210. 

’That is, close to sunset. 

" I 1 1S ^corded by Abu Dawud, al-Nasa’I and Ibn Majah. Al-Zayla'I, vol. 2, * u ' 
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T he imam is to lead the people in two rak'ahs pronouncing the 
takbir , once for the opening and three times after this. He is then to 
recite the Fatihah&nd another surah and pronounce a takbir with which 
be goes into ruku . Thereafter he is to commence the second rak'ah with 
recitation. He is then to pronounce the takbir three times and with the 
fourth takbir he is to go into ruku . This is based on the statement of Ibn 
fdas'ud (God be pleased with him) and that is our opinion as well . 11 Ibn 
'Abbas (God be pleased with him) said that he is to pronounce a takbir in 
the first rak'ah for the opening and five thereafter. In the second rak'ah , 
he is to pronounce five takbirs and then recite. In one narration it is stated 
that he is to pronounce five takbirs. The general practice today is accord- 
ing to the opinion of Ibn 'Abbas (God be pleased with him), because of 
the order of the Caliphs who are his descendants . 12 As for the madhhab 
(the opinion of the school) it is the first statement. The reason is that 
takbir is the raising of the hands cont rary to the accustomed practice and 
adopting the minimum number is better. Further, the takbirs are sym- 
bols of the din being pronounced aloud, therefore, the rule for them is 
the plural. In the first rak'ah, it is essential to link them with the opening 
takbir due to its strength with respect to obligation and precedence. In the 
second rak'ah, it is only the takbir of the ruku ‘ that is found, therefore, it 
is essential to merge them with it. Al-Shafil (God bless him) adopted the 
statement of Ibn Abbas (God be pleased with him), except that he reck- 
oned all the reported takbirs as additional, making out the total number 
of takbirs to be fifteen or sixteen. 

He said: He is to raise his hands in the takbirs of ‘id, and by that he 
means the takbirs other than the takbirs of ruku 1 due to the words of the 
Prophet (God bless him and grant him peace), “The hands are not to be 
ratsed except on seven occasions ,” 13 and among all of these he mentioned 


“It is recorded by ‘Abd al-Razzaq. Al-Zayla'i, vol. 2, 213. 

ZavlaW ?° eS |, n0t L niean that the khaIi f ah can issue directives about the ‘ibadat. Al- 
both) when S tf at M l w P L° Pe f °! IOWed the °P lnion of Ibn ‘ Abba s (God be pleased with 
bless him I wh * ^ passed on ,0 his descendants. Accordingly, Abu Yusuf (God 

■bn 'Abbas (Cnri 1 £ T"' ' Ba S bdad ’ ,ed thc prayers pronouncing the takbirs upheld by 
him to do so M , epeas ^ W3tb both). Harun al-Rashid prayed with him and ordered 
that there is no U ^° d b ' ess b ‘ 1T d bas related accordingly, and al-Zayla'I says 

fitted from ° ow ^ n ^ sucb a directive, because the view was originally trans- 

follows its own e °™ panions (God be pleased with them). Despite this, the school 
■n-hi ftTn eSta j bl ‘ shed The Author states this expressly. 

Preceded in the description of prayer. Al-Zayla'i, vol. 1, 389-90. 
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u n ‘ids It is narrated from Abu Yusuf (God be pl eased 
the ^Xnds are not to be raised, however, the proof aga i nst 

with hind ,ha n we have related. 

him is the trau >« heis t0 deliver two sermons ( khutbahs \ 

Hesa.d:Then ^ transm i ss ion has laid this down.‘< In these he 
T ^ftS Ut t+t* al-fitr and its rules, becau s 

’ „„„„ w ho has lost the prayet with the mam ts not to offer it M 
. A ,r;. u „ a prayetof this description will not attain nearness to God, 
r"« n ; with the associated conditions that the indtvidual cannot bring 

about. , 

I f the moon is concealed in the clouds, but the people later testify 
before the imam that they sighted the moon after the declining of the 
sun, the ‘id prayer is to be offered the next (second) day. The reason is 
that' this delay is due to an excuse, and a tradition is recorded with respect 

to it. 1 ’ 

If an obstacle arises that prevents the offering of the prayer on the 
second day, he is not to offer it after this. The original rule for it is that 
it is not offered as qada like the jumu'ah prayer, however, we gave it up 
due to the tradition, which lays down delaying it due to an excuse till the 
second day. 

It is recommended that on the day of adha one should bathe and use 
perfume, due to what we have stated, and he is to delay eating till he is 
free of the prayer. This is based on the report that “the Prophet (God 
bless him and grant him peace) did not eat on the day of sacrifice until 
he returned and ate from his sacrifice.”' 6 

He is to walk towards the place of prayer pronouncing the takbir, 
because “the Prophet (God bless him and grant him peace) used to pro- 
nounce the takbir on the way,” 17 


‘There are traditions on this recorded by al-Bukhari and Muslim from Nafi fro 111 
Ibn Umar (God be pleased with them). Al-Zayla'i, vol. 2, 220. 

'He refers to the tradition that has preceded recently in which there is a refeience to 
the sighting of the moon. It has been recorded by Ibn Majah. Al-Zayla‘i, vol. 2, 221. 

,6 It has been recorded by al-Tirmidhi, Ibn Majah, Ibn Hibban and al-Hakirn. Al- 
Zayla'i, vol. 2, 221, 

This is ghanb. Al-Zayla'i says that he did not find it. Al-Zayla‘i, vol. 2, 221-22.- 
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He is to offer two rak'ahs like ‘ id al-fitr. This is how it has been trans- 

ml After the prayer, he (the imam ) is to deliver two sermons ( khutbahs ). 
The reason is that the Prophet (God bless him and grant him peace) did 

19 in these he is to inform the people about the sacrifice and the takbir 
^ftashriq- The reason is that this is the legal requirement of the time and 
° he khutbah has been prescribed for such instruction. 

If there is an obstacle that prevents prayer on the day of adha, it is 
to be offered the next day or the day after it. It is not to be offered after 
that .* 0 The reason is that the prayer is defined by time, the time of sac- 
rifice. It is, therefore, restricted by the number of its days. It is sinful to 
delay it without valid cause due to its opposition to what is transmitted. 

The stay at 'Arafah that the people practice amounts to nothing 
legally. This is when the people gather on the day of ‘Arafah on certain 
locations attempting to imitate those who stayed at ‘Arafah. The reason 
is that the stay at ‘Arafah is a particular worship at a particular location. 
What is besides this does not amount to worship, as do the other rituals. 


24.1 The Takbirs of TashrIq 

The takbir of tashriq 2 ' is to be commenced after the fajr prayer on the 
day of ‘Arafah and is to be ended after the asr prayer on the day of sac- 
rifice. This is the rule according to Abu Hanlfah (God bless him). The 
two jurists said that it is to end after the asr prayer on the last of the days 


Al-Zayla'i says that if he means by it the number above, then, what al-Bukhari has 
recorded supports him. Al-Zayla'i, vol. 2, 222. 

» 1 -f' num ^ er °f traditions in support have preceded with respect to the khutbah of 'id. 
AJ-Zaylal, vol. 2, 222. 

Al-Zayla i says that the transmission from the Prophet (God bless him and grant 
Im P eace ) > s only about the tenth day of Dhi THajj, and nothing besides that has been 
"lennoned in the traditions. Al-Zayla'i, vol. 2, 222. 

drv P erta * ns t0 the glistening of meat when it is spread around in sunlight for 

glisten eSe d ^ S ^ 3Ve ^ een ca ^ e d the days of tashriq, because sacrificial meat used to 
not 0 fi ° Ut at ^ lna ' I* * s also said that the word is used because the animals are 
fftsfrrf Cri sun ls shining brightly, that is, after sunrise. It is further said that 

0 f 5a ^ 1 e P ra Y er , because it is offered at the time of the ishraq of the sun. The days 
bail Th t V‘ re 1 ^ lree an ^ so are the days of tashriq, extended to four up to the 13th of 
e uthor says below that the word tashriq means takbir. 
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. matter of disagreement among the Conip an - 
of tashriq- The issue is a ^ The tw0 jurists adopted the statement 
ions (God be pleased hjm) adopt ing the maximum as that is the 

of 'AH (God be P ,eas of worship. He (Abu Hanlfah) adopted the 

precaution taken in jng ^ minimum as pronouncing the 

statement atm (innovat jo n )« The takbtr is to say once: Allahu 
takblr aloud is a t j ■//*/,„ Akbar, Allahu Akbar Wa 

MarMlilw Akbar, “ * “ j, reported from Ibrahim Khalil Allah (God 
lillahiul-haml. This* ^ ace) « 

bless him and 8™^™^ ^ Ae ob i igatory prayers by those who 
U V°, ■! rifles and in recommended congregations, according to 
“am Hrfah (God bl® him). 1 . is not proscribed (or groups of women 
hen there is no man with them nor ,s it prescribed for groups of trav- 
etrs when .here is no resident with them. The two jurists said that i, 
Prescribed for all those who have offered the prescribed obligatory 
prayers, as the takblr s are dependent upon the obligatory prayers. Abu 
Hanifah (God bless him) relies on what we have related earlier. The word 
tashria means takbfr. This is how it has been transmitted from al-Khalil 
ibn Ahmad (a leading linguist). Further, pronouncing the takbtr aloud is 
against the Sunnah. The shar ‘ (text) has laid it down with the fulfilment 
of these conditions. It is, however, obligatory upon women when they 
are following men and upon travellers when they are following a resi- 
dent, by way of subordination. (Abu Yusuf) Ya qub (God bless him) said 
that I led them (travellers) in the maghrib prayers on the day of Arata 
and I forgot to pronounce the takblr so Abu Hanlfah pronounced it. J his 
indicates that even if the imam gives up the takblr, the follower is n ° ° 
do so. The reason is that it is not performed within the tahrima 1 ° 
prayer, therefore, it is not essential that the imam be present, t oug i 
recommended. 


:i The tradition of ‘All (God be pleased with him ) is recorded by lbn 1 
is also recorded by Muhammad ibn al-Hasan al-Shaybani (God bless him 
al-Alhar. Al-Zaylal, vo!. i, 222-23. .. js rt -ported 

Ji Al-Zayla‘i says that he did not find it reported from him, however, 1 _ gj, a ybah- 
from Ibn Mas'ud (God bless him), as has preceded, and recorded by I n 
Al-Zayla'i, vol. 2, 224. 


Chapter 25 

The Eclipse Prayer 


He said: When the sun is eclipsed, the imam is to lead the people in 
two rak'ahs of prayer in the form of supererogatory prayers, with one 
niku‘ in each rak'ah. Al-Shafi‘l (God bless him) said that there are to be 
two ruku's. He relies on what was related by ‘A'ishah (God be pleased 
with her).' We rely upon the narration of Samurah ibn ‘Umar (God be 
pleased with him). 2 The state (of the Prophet (God bless him and grant 
him peace) during prayer) was more evident to men due to their near- 
ness (to him). Consequently, the narration of Samurah ibn ‘Umar (God 
be pleased with him) w r i!l be preferred. 

The recitation in both rak'ahs is to be lengthy and it is to be inaudi- 
ble, according to Abu Hanifah (God bless him). The two jurists said that 
it is to be audible. An opinion like that of Abu Hanlfah (God bless him) is 
related from Muhammad (God bless him). As for the lengthy recitation, 
it is an elaboration of what is better (and is not an obligation). He can 
shorten the prayer if he likes, because the established practice is to cover 
the entire time (of the eclipse) in prayer and supplication. If he makes 
one shorter (the prayer for instance), he is to lengthen the other (suppli- 
cation). As for inaudible and audible recitation, the two jurists rely upon 
Ihe report of 'A’ishah (God be pleased with her) that the Prophet (God 
bless him and grant him peace) recited audibly. 3 Abu Hanlfah (God bless 
IIT| ) relies upon the reports of Ibn ‘Abbas and Samurah ibn Jundub (God 

: A| IS y rCL | 0rdL ' d ^ t ^ le s ‘ x 5011 nd compilations. Al-Zayla'I, vol. 2, 225. 
with th • a ^ a ' S3 ^ S ‘^ al ^ not ’’ re P orte <l from Ibn ‘Umar (God be pleased 
the,„i 7 !^’ ^ u! ^‘d find it reported from Ibn ‘Arm ibn al-'As (God be pleased with 

‘^• Al-Zayla'i, vol. 2, 227. 

' S recor< kd by al-Bukharl and Muslim. AI-ZayaTl, vol 2. 232. 
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— — ^ ce )us preceded earlier. How could 
, c ,j wit h them)-'' The preteie i n |ii!Vt ime prayer, which is inaudible. 

« *. - ** 

He U to moke th. «W “ (God bless him and grant htm 

again, doe to the wy *? 1 Mining things, then, turn towardsGodin 
neace) “When you see 

application.”’ is that they come after prayer (salat). 

The sutuiah for supP 1,catl , (q be the who leads them in the 
The ill, dm who '^^esent. the people are to pray individually in 
jumutih prayer. i ( 

order to avoid fitwh. he eclipse of the moon, due to the diffi- 

There is no congregation u ^ due ^ lhe appreh ension of 

cuity of assembling a J* due the words of the Prophet 

fS'dbif End gran, him peace). “When you see such alarming 

“SSS in as none has been transmuted d 


-The tradition of Ibn ‘Abbas (God be pleased with both) i, w ith him) - s 
(God bless him ) in his Musnad. The tradition of Samurah (God be p 
recorded by the compilers of the four Sunan. Al-ZaylaT, vof X, 233 34- ^ Ash ^ n 

Ml is gharib in ihis version, but there is a tradition from 2 2J5 , 

recorded in the two Sahibs that conveys the same meaning. A'“«yia . • ’ recor ded 

6 It is gharib in this version, however, both al-Bukhari and us ean j n g. M* 
a tradition from ‘A’ishah (God be pleased with her) that gives a sim 

Zaylal, vol. 2, Z35-36. in the two Sahfo 

7 This is not correct, according to al-Zaylal, as there is a tradi on 

that does mention a khutbah. AJ-Zayla‘i, vol. 2, 236. 


Chapt er 26 

The Seeking of Rain 


Hanifah (God bless him) said that there is no prescribed prayer in 
AbU neregation for istisqa. Thus, if the people pray individually, it is 
* C ° 'tted. Istisqa’ is essentially supplication and the seeking of forgive- 
pern V e t0 the words of the Exalted, “Saying: Ask forgiveness from your 
Lmd' for He is Oft-Forgiving.” 1 The Messenger of God (God bless him 
and grant him peace) offered istisqa , but (accompanying) salat is not 

reported from him. 2 # 

The two jurists said the imam is to lead m a prayer of two rak ahs 

due to the report that “the Prophet (God bless him and grant him peace) 
offered two rak'ahs in it similar to the prayer of ‘id!’ It is related by 
Ibn ‘Abbas (God be pleased with him). 4 We would say that he did this 
once and relinquished it the next time, therefore, it does not amount to 
a suimah. In Kitdb al-Asl, only the opinion of Muhammad is recorded 
(independently). 

He is to recite aloud in it, on the analogy of the 'id prayer, and is then 
to deliver a sermon, on the basis of what is related about the Prophet 
(God bless him and grant him peace) that he delivered a sermon. 5 This 
sermon is to be like the sermon for 'id according to Muhammad (God 

'Quran 71:10 

Al-Zayia i says that the offering of istisqa is established, however, the claim that 
ere was n o prayer is not correct. The tradition in which istisqa' is established arc 
.ij ( C ^ a l*Bukhari and Muslim. Al-Zayla'i, vol. 2, 238. 
nnttk S ° b !' 0US ( ^ at People follow the opinion of the two jurists on this issue and 

notfetofthe imam (God bless him). 

’It is re" 0r a ^ com P‘ler of the four Sunan. Al-Zayla’I, vol. 2, 239. 

ZaM.volT,; ^ ,bn ^ a ) a h in his Sunan. It has also been recorded by others. Al- 
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bless him). According to Abu Yusul (God bless lum) it is to be a single 
sermon. According to Abu Hanifah (God bless him), there is to be no 
sermon as that is dependent upon a congregation and there is no congre- 
gation in this case, in his view. 

He is to face the qiblah in his supplication, due to the report that 
"the Prophet (God bless him and grant him peace) faced the qiblah and 
turned his cloak (inside out)."* He is to turn his cloak inside out, due to 
what we have related.' He said: This is the opinion of Muhammad (God 
bless him). As lor Abu Hanifah (God bless him), he said that he is not 
to turn his cloak foi he is making a supplication, which is to be like nil 
other supplications, while what has been related was by way of an omen 
of optimism. The people are not to turn their cloaks, because it has not 
been related that lie commanded them to do so. 

The people of the Dhimtnah are not to attend the istisqa'," because 
this prayer is for the descent of mercy and what descends on them is curse, 



"This has preceded as part of a tradition mentioned. It is recorded by all the six 
sound compilations. Al-Zayla'i, yol. 2, 2.(2. 

T be tradition above. 

It they can join, they can da so only according to Abu Hanifah 's opinion. 


Chapter 27 

prayer in a State of Fear 


when fear becomes intense, the imam is to divide the people into two 
groups with one group facing the enemy and another behind it. He is 
m lead the second group in praying one rak'ah and two prostrations. 
When he raises his head from the second prostration, this group pro- 
ceeds to face the enemy, while the other group moves into their place. 
He leads this group in one rak'ah and two prostrations along with the 
Insluihhuci and then offers the salutation. This group does not offer the 
salutation and goes on to face the enemy. The earlier group then comes 
and offers one rak'ah and two prostrations by themselves without recita- 
tion, as they had joined the prayer from the beginning. They pray the 
laslialiluid, offer the salutation and go on to face the enemy. The other 
group comes and prays a rak'ah with two prostrations with recitation, 
as they were the ones who joined the prayer later. They offer the tashah- 
hud and make the salutation. The basis for this is the narration of Ibn 
Mas'ud (God be pleased with him) that the Prophet (God bless him and 
grant him peace) offered the prayer of fear in the manner that we have 
described.' Abu Yusuf (God bless him) denies the legal requirement of 

d'e prayer in our times, however, the proof against him is what we have 
related . 1 


He said: If the imam is a resident, he is to lead the first group in two 
" ° 15 and ^ °ther group in two rak'ahs, on the basis of the report that 


That is 'I rCC< ' rde<J kf D.iwud in his Sutuia. Al-Zayla'i, vol. i, 243. 
of a c t s th-u ' ' k lrad *'i° n f ust mentioned. The reason is that praying in this way consists 
go against the prescribed prayer. Al-Zayla'i, vol. 2. 244. 
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Prop h« (God bless himsnd^amb'm peace) prayed zu,„ with ^ 
^TthfaTelf >he™>"^* P , *' , ' r ’ “ 10 lead ,hc firs < 8™ op ip , 

1 ■ 1 „1 the second in one The reason is lhat split, h, 8 , sm , 

™rti“ two hal.es is no. possible, thns, he allocates two , 0 , he 

8 '“ tC are not M enW in combat in the state of pray,,. ,f , he> ^ 
U«n pr yer U nnllified. The reason rs that the Prophet (God bless him 
Td grant him peace) 6»' np font rot ttta on the Day of Khandar, (Ba„| t 
of the Trenches)." If performance was permitted along with combat he 

would not have done so. 

If the state of fear intensifies, they are to pray individually while rid- 
. making indications for ruku and sujud facing any direction that 
thev like, if they are unable to face the qiblah, due to the words of the 
Exalted, “If you fear (an enemy), pray on foot, or riding.’ 5 The facing of 
the qiblah is dropped due to necessity. It is nai rated from Muhammad 
(God bless him) that they are to pray in a congregation, but this is noi 
correct due to the lack of the unity of location. 


’ll is recorded by Muslim. Another tradition m the same meaning is 

Abii Dawud. AJ-Zayla'i, vol. 2, 245~4 <>- . ■.itqyU'I, 

'This tradition has preceded in the topic of qadfl for lost prayers. 

2, 164. 

’Qur'an 2:239 


Chapter 28 


Funerals (Janaiz) 

When a person is dose to death, he is to be made to lie on his right side 
facing the <l ib,ah 0,1 the analo gy of how he is placed in the grave, as he is 
about to depart The preferred view in our lands' is that he is to be made 
to lie on his back as that makes it easy for the passing away of the spirit. 
The first, however, is the sunnah . 1 He is to be prompted to pronounce 
the shahddah twice, due to the words of the Prophet (God bless him and 
grant him peace), “Prompt your dead to pronounce the shahddah, Id iidha 
ilia Tlafi.” 5 The meaning here is: those near death. 

When he dies, his jaw is to be tied and his eyes are to be closed. This 
is the inherited practice, it makes him look decent, and is to be done for 
this purpose. 

28.1 Bathing the Deceased 

When they decide to bathe him, 4 they are to place him on a cot so that 
the water can flow down through it, and they should place a piece of 
doth over his private parts for meeting the obligation of covering. 5 It is 
sufficient here to cover the genitals (‘ awrah ghalhah) alone. This is the 

That is, Ma Wars’ al-Nahr (Transoxiarm). 

...j:, 1 Z ' ilyla 1 says ,hat ke did not find a tradition to support this, but it rs close to a 
Tf ,e , C ° rded by ^Bukhari and Muslim. AI-ZaylaT, vol. 2, 249. 
hum Ab/V'-a ^° m severa * Companions (God be pleased with them). The version 
pilations'* V d ," Kbudr ' ^ God be Pl easc( i with him) is recorded by the sound com- 
plean-rl "Bukhari. Another version is recorded from Abu Hurayrah (God be 

, T , h blm) b y Muslim. Al-Zayla'i, vol. 2, 253. 
he words used are "wash him.” 

an obligation under all circumstances. 
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sound view based on ease. His (other) clothes are to be taken off so as tQ 
enable cleansing. He is to be subjected to minor ablution (wudu’) exc l u<1 . 
ing gargling and the drawing of water into the nostrils (madntadah and 
istlmhdq), because ablution is a sunnah for bathing, except that it is dif. 
ficult to extract the water out of him, therefore, the two (niadniadah and 
istinshdq) are given up. Thereafter, they are to pour water over him in the 
same way as done when alive. 

Incense is to be burned under the cot an odd number of times inso- 
far as this involves respect for the deceased. An odd number is specified 
due to the words of the Prophet, “God is witr and loves the witr (odd 
number), 1,6 

The water used is boiled with sidr (Christ’s thorn, lotus) or with salt- 
wort ( ushnan ) to enhance cleansing. If this is not done, then, it should 
be done with pure water so as to attain the prime objective (of cleansing). 

His head and beard are to be washed with marshmallow 7 so that they 
become very clean. 

Thereafter, the deceased is made to lie on the left side and is bathed 
with water and sidr ensuring that the water reaches the parts in contact 
with the cot. He is dten to be turned on his right side and bathed ensur- 
ing that the water reaches the parts in contact with the cot. The reason is 
that the sunnah is to begin with the right. 8 He is then made to sit with the 
person bathing him making him recline against him, and he is to rub his 
stomach lightly, in order to prevent the soiling of the shroud. If some- 
thing comes out, it is to be washed away. The bath, however, is not to 
be repeated nor is the ablution. The reason is that bathing is ascertained 
from the texts and this has been done once. His body is then to be dried 
with a cloth so as not to wet the shroud. He, that is the deceased, is then 
to be placed in his shrouds with the application of balm on his head and 
beard and camphor on his forehead (the part with which he per orms 


''It is related from a number of Companions (God be pleased with t em . ^ 

sion from Abu Hurayrah (God be pleased with him) is recorded ry a u 

Muslim. Al-Zayla‘i, vol, 2, 255. ... u5e things 

7 lf these views are not based upon traditions, then, it should be possi e 

that attain effective cleanliness. h ch has been 

'There is a tradition from ‘A’ishah (God be pleased with her) w 1 ^ Q ( wU iJu' 
recorded by the sound compilations. It has preceded under the discussio 
Al-Zayla‘i, vol. 1, 341; vol. 2, 237. 
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rotation). The reason is that the application of perfume is a sunnah 
P nd the limbs used in prostrat.on deserve this more due to their esteem 
a The hair and beard of the deceased are not to be combed nor are 
, he nails and hair to be clipped, due to the words of ‘A’ishah (God be 
pleased with her), “Why do you stretch the forelock of your deceased 7 ” 
The reason is that these things are for adornment and the deceased is 
pow free of them. In the case of the living it amounts to cleansing for 
removing the accumulation of filth under them, in which case it is similar 

t0 circumcision. 

28.2 The Shroud 

The summit is to enshroud a man in three cloths: the wrapper (izar), 
the top covering ( qaniis ) and the outer wrapper (lifdfah), on the basis 
of the report that the Prophet (God bless him and grant him peace) was 
enshrouded in three white cloths from Sahuliyyah.v The reason is that 
this is what a man usually wears during his life, therefore, he should do so 
after his death too. If they restrict this to two cloths, it is valid, and these 
two cloths will be the loin cloth and the wrapper. This is the shroud of 
sufficiency due to the statement of Abu Bakr (God be pleased with him): 
Wash these two cloths of mine and enshroud me in them.” 10 The reason 
is that this is the minimum dress of the living. The izar is from the head 
to the feet, and so is the lifdfah, while the qaniis extends from the base of 
the neck up to the feet. 

When they intend to wrap the shroud, they are to begin with his left 
side, wrapping around it, and then around his right side, as is done in 
t e case of the living. The way to lay out the cloths is to first spread the 
7 - 1 an ^ then to spread the izar over it. The qarnis is then to be put 
°ver the deceased and he is to be laid out on the izar. Thereafter, the tzar 
5 wrapped around him from the left side followed by the right side. The 
“me is thereafter done with the lifdfah. 

If they fear that the shroud will loosen up, away from his body, they 

y be it with a strip of cloth, so as to prevent uncovering. 

her) ai !T or ^ cc ' by all the six sound compilations from 'A’ishah (God be pleased with 

i^ayUXvoU^. 

ZayJa’j Vo | C ^ r£ * e ^ ^ Imam Ahmad ibn Hanbal (God bless him) in Kildb til-Zuhd. AI- 
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. !s wrap ped in a shroud of five cloths: dir * (chemise) iy - 
,i„„ A er'wr" pper), klwmlr (veil), W* «»»~ wrapper) and a pi^" 
Cloth wrapped over her breasts. I hu. ^ based on the tradition of U m 
C . , »,i 10 Prophet (God bless him and grant him peace! „ 

, he women, who bathed his daughter, five cloths.'’’ The reason is that 
•he moves around in these during he, life, so also after her death. There, 
ifter this is the elaboration of her shroud according to the sunnah . If they 
restrict themselves to three cloths, it is valid. These are two cloths and a 
veil, and this is the shroud of sufficiency. 

Less than this is disapproved. In the case of a man, it is disapproved 
to limit the shroud to one cloth, except in the case of necessity. The rea 
son is that Mus'ab ibn ‘Umayr, when he became a shahid, was wrapped 
in a single cloth." This is the shroud of necessity. 

A woman is to be made to wear the dir ‘ (chemise) first. Her hair is 
then to be placed in two plaits upon her chest over the chemise. The veil 
is placed over these, followed by the izar under the lifafah. 

He said: The shrouds are to be treated, an odd number of times, 
with incense before placing the deceased in them. The reason is that the 
Prophet (God bless him and grant him peace) directed that the shroud 
0 f his daughter he treated with incense an odd number of times. Treat- 
ing with incense means applying pertume. When they are free from the 
wrapping of the shroud, they are to pray over the deceased as that is a 
definitive obligation (faridah). 

28.3 Prayer over the Deceased 

The highest priority for praying over the deceased belongs to thesuftan, 
if he is present. The reason is that he is given precedence to avoid degrad- 
ing him. If he is not present, then the qadi is to pray over the deceased, 
for he is the possessor of authority (in that jurisdiction after the sultan). 
If the qadi is not present either, then it is recommended that the imam 
of the locality be given precedence, because the deceased accepted his 
imdmah during his lifetime. 

Thereafter, the wait is to be given precedence, and the awliya receive 
precedence in the order mentioned for marriage ( nikah ). If a P erson 

"It is gharib with this chain, however, Abu Dawud has recorded a differs 
giving the same meaning. AI-ZaylaT, vol. 2, 263. 

’'Ii is recorded in the sound compilations. Al-Zayla’i, vol. 2, 264- 
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wali and the sultan pray over the deceased, the wali has 
• ht to repeat the prayer, that is, if he wishes, due to the fact men- 
tbe us about the right of the awliyd’. 

”°Tf the wall has prayed (over the deceased), no one else has the right 
this to pray (over the deceased). The reason is that the obliga- 
aftef has be en performed by one having precedence, and supererogatory 
11011 ' over the deceased is not lawful. It is for this reason that we see 
Cube people relinquished prayer over the grave of the Prophet (God 
jjrts him and grant him peace) even though he is still in the same state 
• n which he was placed there. 

If the deceased has been buried without prayer over him, the prayer 
is offered over his grave. The basis is that the Prophet (God bless him 
and grant him peace) prayed over the grave of a woman from the Ansar." 
The prayer is to be offered (over the grave) before decay sets in. The 
acknowledged method of knowing this is predominant conviction. This 
is the sound view due to difference in state, time and place. 

The prayer is offered by pronouncing a takbir followed by praise of 
God. This is followed by a takbir after which prayers and blessings are 
to be read for the Prophet (God bless him and grant him peace). There- 
after, a takbir is pronounced followed by supplications for himself, for 
the deceased and for the Muslims in general. After this a fourth takbir 
is pronounced and the salutation is made. The basis is that the Prophet 
(God bless him and grant him peace) pronounced four takbirs in the last 
prayer lie offered (at a funeral). M This abrogates the precedents before it. 

If the imam pronounces five takbirs, the follower is not to do like- 
wise, with Zufar (God bless him) disagreeing. The reason is that it stands 
f r °P* e 011 ^ as * s what we have related. The follower is to wait 
vie 1 e r r 1U,atl ° n * n one narration, and this is the preferred 

for th d ma k' n ® °f supplications is essentially the seeking of forgiveness 
lowed\> eCCaSe< ^ an< ^ beginning is to be made with glorification, fol- 
Heis n I ^ ra ^ ers ’. busings and supplications according to the sunnah, 15 
him pre * or 8' veness for a minor, rather he is to say: O Lord, grant 

ence and make him a means of recompense and blessings for 

'Ml is related^ ^ ^ban * n h' s Sahih. Al-Zay)a‘I, vol. 2, 265. 
s ’°o from Ibn 'Ab k™? nUm ^ er Companions (God be pleased with them). One ver- 
nl Hakim -,1 d as , oc * Phased with both) has been recorded with different chains 

"H » ° ,w >«■ 

y Abu Dawud and al-Nasal. Al-Zayla‘1, vol. 2, 272. 
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recommendation for us, one whose tec 0m _ 
an ^«1T C ° 


us and let n ' 111 , 

m endation is accepte - haS pr0 nounced a takbir or two, i 8 

A person joining an ^ the if „« m pronounces the next takbir 
M , t opronou»“*' “ acc „rding Abu Httnifah and Muha mmad 
subsequent >» hl " Vll5U r (God bless him) said that he i s t0 pro 
(G oci bless them). because lhe hrst takbir is for the op en . 

nounce a <«» when i he £ ^ through Ue twl) iurists _P£ 

ing- and the pers° jn place of one rak'ah, and one coming l ate 

tain that each ^ h£ has loSt f or that stands abrogated (though 
does not begin vn ofIslam ).‘S If a person is pre.sent from the start, 
found m the eai i ^ [Mir with t | ie \ m am, he is not to wait for the 
b «t h Sr, P byagreem en t, for he is like a person who caught the pray er 

l0 n time). ^ n who pra ys over a man and a woman is to stand 
, He chest , because that is the location of the qalb (heart) and 

“ • it that light of faith shines. Standing close to it is an indication 

I! * !" ercC ssion is due to his faith. According to Abu Hanifah (God bl ess 
that mt ^ of a ma(i) he is to sta nd in front of the head and in the 

cTe of a woman, he is to stand in front of the middle. The basis is that 
Anas (God be pleased with him) did so saying that it is a sunnah » We 
]d say . T he interpretation is that the body of the deceased woman 
was not covered (with a sheet over the bier), therefore, he stood between 
her and the people. 

If they pray over the deceased while mounted (on their riding ani- 
mals) their prayer is valid on the basis of an analogy, because the prayer is 
essentially a supplication. According to istihsan, their prayer is not valid, 
because it is salat from one aspect due to the existence of the tahrimah. 
Thus, as a rule of precaution, it is not proper to neglect this prayer with- 
out a lawful excuse. 

There is no harm in granting permission for prayer over the deceased. 
The basis is that precedence in praying is the right of the wall and he 
possesses its nullification by granting precedence to another. In some 
manuscripts, it is stated that there is no harm in making a call lor e 

l6 lt has been related with a complete chain as well as a mursal. The tradition with 
complete chain has been recorded by Abu Dawud. Al-Zayla‘i, vol. 2, 272. 
v lt is recorded by Abu Dawud, al-Tirmidhl and Ibn Majah. Al-Zayla i, vo . -> 
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prayer ladhm ), that is, notification of commencement, which it the eiv 
in 8 ofinfotmatton by one to others that they may come and make thl 
claim- 

The prayer over the deceased is not to be held within the congrega- 
tional mosque, due to the words of the Prophet (God bless him and grant 
him peace), A person who prays over the deceased within the mosque 
receives no reward. The reason is that the mosque is erected for the 
offering of the prescribed obligatory prayers, and it also entails the soil- 
ing of the mosque There is, however, disagreement among the jurists 
(Masha'ikh, God bless them), when the prayer is held outside (the com 
pound) of the mosque. 

If a child cried after birth (and then died), it is to be given a name 
a bath, and is to be prayed over, due to the words of the Prophet (God 
bless him and gram him peace), “When the child cries after birth it is to 
be prayed over, but it is not to be prayed over if it does not cry ’"9 The 

basis .s that crying is an evidence of life, which realises for it the right to 
avail of the sunnah for the deceased. ° 1 10 

If the child does not cry (a, birth and dies), i, is to be wrapped . 

p,ece of cloth as a mark of respect for a human being, but i, is no, to be 
prayed over, due to what we have related It is to he oi « l l be 

.0 texts other than the Zahir „l-R,„a yah , and tha , * ^"seieetedTew 8 

If a minor is made captive alone with „o.. , ctTea Vlew - 
ents and dies, he is not to be prayed over as he t!fl ( n °”" Mu * Ifrn) P ar " 
to the parents, unless he acknowledges conversion rule apphed 

sessmg mental maturity His a rrent/ t version to Islam while pos- 
istihsan. And, if one oX. L 2^“ ^ ° n the ^Is of 

the best of his parents with respect WlUtake the rul « of 

vvith him, he is to be prayed over as lu- ^ p3rent ls made captive 
*e dar, in which he is thus the l’ m th,s case he W >U take the rule of 
him as i« the case of the fou^'ng 8 Sta ‘ US ° fIslam WiU be assi 8t,ed to 

“S? i. to bathe 

r? M ? yhx ,ou ’ »*■ 

by Abfi Dawud and ai-Nasal. Al-Zayla'i, voi. 2 , i8l 
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however, .0 be washed like the washing of an impure dress and is ,0 be 
„„ J in doth A pit is to be dug wtthout observing the sumah about 
T hmud md theaeation of a lateral niche in .he grave. The body is 
hen to be cast imo this pit and not placed (according to the m„»ah). 


28.4 Carrying of the Bier 

When they carry the deceased on his cot, they are to hold it from its four 
posts This is what the sunnah has laid down, 11 It ensures the gathering 
of a group, greater respect and prevention from falling. Al-ShafiT (God 
bless him) said that the surwah is that two persons are to bear it with the 
one in front placing it on the base of his neck and the one behind on the 
upper part of his chest. The basis is that the bier of Sa'd ibn Mu'adh (God 
be pleased with him) was borne like this. We would say that this was due 
to the rush of the angels bearing him. 

They are to walk quickly with it at a pace that is less than running. 
The basis is that when the Prophet (God bless him and grant him peace) 
was asked about it, he said, “At a pace less than running.” 13 

When they reach his grave, it is disapproved that they sit down 
before the bier is lowered from the necks of men. The reason is that there 
may be the need of cooperation (help), and standing up makes this pos- 
sible. 

He said: The manner of bearing (the bier) is to place the front on 
one’s right (shoulder) followed by the hind part on the right. Therea ^> 
the front is to be placed on the left followed by the hind part on the left. 
In this there is preference for commencing with the right, and all this is 
done by taking turns. 


il lt is recorded by Ibn Majah in his Sunan. Al-ZaylaT, vol. 2, 286. eopk 

“It is recorded in al-Tabaqat by Ibn Sa‘d. In one version it is recorded that the p 
said, “O Messenger of God, Sa'd was a strongly build person, but we * ve no t j, e 
anyone lighter than him.” He (God bless him and grant him peace) replte , 
angels bearing him." Al-Zayla‘I, vol. 2, 287. ^ , leased 

13 lt is recorded by Abu Dawud and al-Tirmidhi from Ibn Mas ud (Go e P 
with him). AJ-Zayla'I, vol. 2. 289. 
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28.5 Burial 

The grave is to be dug with a lateral niche ( hhd ), due to the words of the 
Prophet (God bless him and grant him peace), “The lateral niche is for 
us and the chasm is for others 14 c 1S Ior 

The body of the deceased is to be inserted into the grave from th* 
direction of the „ Wnl, with al -Shafi'i (God bless him) disagree, „g. | n 
view, the body ts to be pulled in from the feet of the grave, due to the 
report that the Prophet (God bless him and grant him peace) was placed 
in Ihe grave like this. We maintain that the side of the qiblah is revered 
therefore, it is recommended to insert the body from this direction Fur’ 
thcr, reports about the placmg of the body of the Prophet (God bless him 
and grant him peace) conflict . 15 

When the body is placed in the niche, the person placing it is to sav- 
in the name of God and according to the religion of the Messenger of 
God. This is what the Messenger of God (God bless him and grant him 
peace) said when he lowered Abu Dujanah (God be pleased with him) in 
his grave . 16 

The face is turned towards the qiblah. This was ordered by the Mes- 
senger of God (God bless him and grant him peace). 1 ? The knot of the 
shroud is opened, as the shroud is now secure from opening up Mud 
bricks are then placed over the niche opening, because mud was used 
for the grave of the Prophet (God bless him and grant him peace) 18 The 
grave of a woman is to be curtained with a winding sheet till mud has 
been placed over the niche, however, a curtain is not to be placed over 
the grave of a man. The reason is that the state of women is to be in a 
covering whereas that of men is to be uncovered. 

isSiLTf (God he pleased with them). One version „ 

it 6 1 and " has bten by "" 

; ] S ee al-Zayla'j, vol. 2, 298-99. 

becau se the Companion menr° W here and in al -Mabsut> but it is not correct, 

°f Abu Bakr (God be Dleas A 1 °?k u tbe Pro P^ et s time > during the khilafah 

Editions. There are Thi$ U how il has b «n transited in some 

A* ZaylaT, V0 J. 2> 300I30, d ‘ t,0nS that su PP ort ,he rule stated by the Author. 

P°n to itW^ayla'Lvo?^ recorded b Y Abu Dawud and al-Nasal lends sup- 

's recorded by Muslim in his Sahih. Al-Zayla'i, vol. 2. 303. 
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. l J Wricks and wood (for the grave) is disapproved as lh B . 
U T n8 ^f construction whereas the grave is the location ofd Ka 
“ ke ,heL is the effect of fire on bricks, therefore, it is disapproved 
Thereafter, th n<> harm in usin g canes. It ts stated in „l-; 5mi . 

“ * b “ d the recommendation is to use mud and canes, because a 

f,'St"of canes was used on the grave of the ProphetlGod bless him lnd 
grant him peace).'’ The grave is then filled with earth. It is shaped life 
! hump and not flattened, that is, not shaped like a cube, because , he 
Prophet (God bless him and grant h,m peace) proscnbed the giving of 
cubLl shapes to graves. The persons who saw his grave reported th„ „ 

was hump shaped . 10 



Chapter 29 


The Shahid (Martyr) 


The shahid is the person who has been killed , , . 

found in a battle with marks (of the ba.Z on ^im '***"*•” “ 
unjustly by the Muslims and no diyah (blood money) 
kiUing. He is ,0 be placed in a shroud, prayed over, but is not 

The Prophet (God bless' him and^ramS ° f U ^“ d ' 

'•Wrap them u P with their wounds and blood and ^LTbatheTem'' A 
person who is killed unjustly with a sharp weapon is in a star! nf • 
is a major, and no financial compensation is awarded for his ^2 
within the meaning of those shuhada ‘ and is to be assioned m 8> f ? 
The meaning of “mark” is wounds a<; theo e< ^ tbe same rule. 4 

Likewise, the flowing of blood from a locat^ ence of bein g slain, 

eye and so on. Al-Shtf l (God ble" him d^ e 001 USUa1 ’ ^ the 
preyer, saying tha, the sword does a^y J S W ' ,h “g W " h r ' S P K > 
no need of intercession (for whi 'h ^ ^ s,ns > therefore, he is in 

ever the deceased t held t ,Spr “ CriM )' We tay: Prayer 

this more. A person who is frp ? f • 1S dlgnity ’ and the shahid deserves 
«ke a prophef “or °* "* “ n0 ' d «> id ° f * "«d for prayer. 


V “" 1" e»es of , isa H “r in “ h “ h Thus, the 

d ; ln <*** of homicide, h may ^ “ the 500 b V his father, 

determine whether it is o is ™ t a ^“‘5 1° ^ for ,he ^cision of the case to 
, 11 » Shanb , however her , * Aytth Wil1 be P aid ' 

i Whadci ' Among these are thos ** tra ?‘* ,ons about relinquishing the bathing of the 

in his as weu ^ by 
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h en slain by the enemy or rebels or brigands, 

A person who has e ^ ^ is not to be bathed, because the 

whatever the mstrum ^ ^ wjth sWor ds or weapons.* 
shuhathi' of Uhud were f impU nty (junub) becomes a shahid, 

If a person >n a s to Ab0 Hanlfah (God bless him). The tw 0 

he is to be bathed, a ^ ^ bathe d, because what was obligatory due 
jurists say that he is $tands extinguished with death. The sec- 

to major impuritv jn the case of shahadah. Abu Hanlfah (God 

ond (bath) is not 0 ig preven ts the obligation of bathing, but 

bless him) reai,on: \ u obligation, therefore, it cannot remove the 
does not remove (0 thc soUn d view, when Hanzalah became a 

effect 0 (jtmaba 1. a b hg was bathe d by the angels. 6 This disagree- 
sluMI m a stale P y woma n and one with postnatal bleeding 
■*“ Likewise, prior «o the cessation ofbtaj 

when they acq F The same disagreement governs the 

according to t ^ maintain that the minor is entitled to 

case of a iruno . ' maintains that the sword removed the 

this honour e tu hada of Uhud d ue to its cleansing attribute, 

need for bathing from ^ ” nd is not included in their category. 

h0 Tb!ood m of shahid is not to be washed away from his body and 

^elr'oft L’the'e “e nor par. of a shroud. They can add or decrease 

wha. rhey like for „ t0 be bathed . H , is 

A P ' r T t! betme worn for the rule of MU* b, avail- 
a person who has becom that the effect 0 f injustice has 

ing of the facilities of life. The category of the shuhada of 

been lightened, and he ts no longer m or 

Uhud. Irtithdth is eating, ciniikinga sleep g 8^ ^ ^ ^ 

being transferred alive from the . on the other hand, 

availed of some facilities of life. The shuhada of UM on ^ 

died thirsty even though water was bein 8 circ,aa ,, 0 f) s hahadah, 

did not accept it for fear that they would lose the (honour of) 

5 Some were killed with stones and sticks, but the directive was gen ^ version 
‘It is related from several Companions (God be please al-Hakirn. 

from Ibn Zubayr (Cod be pleased with him) is recorded by Ibn Hibba 

Al-Zayla'I, vol, 2, 315—16. 

7 lt is recorded by al-Bayhaqi, vol. 2, 318, 



inev > mcy would not be tram- 

led by the riding animals. Beyond this they did not enjoy rest even for 

a fleeting moment, fa person is covered by a pavillion or a tent he eels 
the status of irtithdth , due to what we have elaborated. 

If he stays alive till the time of one prayer passes by and during this 
period he is in possession of his reasoning faculty, he is a murtathth. 
The reason is that this prayer has become a debt against him, and he is 
governed bv the rule of the living. He said that this is narrated from Abu 
Yusuf (God bless him). If he makes a bequest with respect to matters of 
the hereafter, it amounts to irtithdth according to Abu Yusuf (God bless 
him) as it is the avaiJing of facilities. According to Muhammad (God bless 
him) h is not, for this pertains to the rules of death. 


A person who is found slain within the city will be bathed. The obli- 
gation in this case is qasamah and diyah and these lighten the effect of 
injustice. Unless it is found that he was unjustly killed with a sharp 
weapon. The reason is that the obligation is that of retaliation (qisds), 
which is a punishment and the murderer will evidently not be absolved 
of it either in this world or in the hereafter. According to Abu Yusuf and 
Muhammad (God bless them ), the weapon may be anything that is swift 
like the sword. This will be known under the topic of Jindydt, God willing. 

A person who is executed for a hadd offence or by way of qisds is to 
be bathed and prayed over, because he has expended his life to maintain 
the right of one who had a claim against him. The shuhada’ of Uhud 
expended their lives to satisfy the wishes of God, the Exalted, therefore, 
he cannot be associated with them. 


If a person who is one of the rebels or brigands is killed, he is not to 
be prayed over. The basis is that ‘All (God be pleased with him) did not 
pray over the rebels. 8 


^ ~ ~ 

in it AJ-ZaylaV vol 1 2^ ^ ment ’ onec * tbe incident, but there is nothing about prayer 


Chapter 30 


prayers Inside the Ka‘bah 


prayer inside the Ka bah, whether a definitive obligation or supereroga- 
tory, is permitted with al-Shafi'i (God bless him) disagreeing about both, 
an d Malik (God bless him) disagreeing with respect to the definitive obli- 
vion (fard). (Our reliance is on the report) that “the Prophet (God bless 
him and grant him peace) prayed inside the Ka'bah on the Day of the 
Conquest of Mecca ” 1 Further, it is prayer that gathers within it the con- 
ditions of prayer due to the existence of the facing of the qiblah , because 
facing the entire Ka'bah is not a condition. 

If the imam leads a group in prayer inside it and some of them turn 
their back towards the back of the imam , it is valid, as they are facing the 
qiblah and do not consider the imam to be making a mistake as distin- 
guished from the case of determining the direction of the qiblah. If some 
among them turn their backs to the face of the imam , their prayer is not 
valid due to their taking precedence over their imam. 

When the imam leads the prayer in al-Masjid al-Haram and the peo- 
ple gather in a circle around the Ka'bah praying with the imam , then the 
prayer of those who are closer to the Ka'bah than the imam is valid as 
long as they are not on the side of the /mam, because standing ahead of 
or behind the imam is relevant when the side is the same. 

The prayer of a person on the roof of the Ka'bah is valid , 2 with al- 
Shafi'i (God bless him) disagreeing. The reason is that the Ka'bah is the 
area surrounding it up into the sky, in our view and not the structure as 

'It is recorded by al-Bukhari from Malik from Naff from Ibn ‘Umar (God be pleased 
with them). Al-Zayla'i, vol. 2, 319. 

It is recorded by al-Tirmidhi from Ibn 'Umar (God be pleased with both). Al- 
Zayla*!, vol. 2, 323. 
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that changes. Do you not see that if a person prays over the mount • 
of Abu Qays, it is valid though there is no building in front of hi m> It ! n 
however, considered disapproved insofar as there is the relinquishment 
respect for it. There is a proscription about it reported from the P ro h 
(God bless him and grant him peace). et 
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Cbap ter 31 

I'he Obligation of Zakat 


ZsXZt is obligatory tor each tree, sane and major Muslim when he owms 2 
the nifih (minimum scale) through complete ownership and a year has 
passed over such ownership. The obligation is based upon the words of 
the Exalted, "Pay the zakat?'' and die words of the Prophet (God bless 
him and grant him peace), “Pay zakat on your wealths Further, there is 
the consensus (ijma K ) of the umtnah (on such obligation ). 5 The meaning 
of nwih (obligation! here is the definitive obligation ( fard ), as there is no 
doubt about itT 

Freedom is stipulated as a condition, because perfect ownership can 
only arise through it. Sanity and majority ( b ulugh ) are stipulated for rea- 
sons we will mention.^ Islam is stipulated as a condition, because zakat is 


: He uses the term wajibah here, however, he means fard or definitive obligation as he 
mentions a few lines below. The obligation itself is proved by qat‘i (definitive) evidences, 
but the detailed amounts are established by individual narations ( abaci ). 

: This means exclusive control over it and the right to undertake transactions in it. 

-Qur'an 2:277. This verse is nut j trial with respect to the amounts, that is, it does not 
provide anv details. The bayan or elaboration comes from the traditions. 

Tt is recorded by al-Tirmidhi. He called it hasan salith. It is also recorded by Ibn 
Hibban. Al-Zavla‘1, vol. 2, 327. Another version is recorded by al-Tabaram. Al- Aym, vo . 
3, 290. 

•That is, in the earliest stages as war was waged to reco\er it. 

That is, its proof is based upon definitive evidences. t own wea lth 

. 'Freedom is stipulated for the obligation of zator, because a slave cannot own 

^ the true sense. 

Zakat is not imposed on a minor. 
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an act of worship and such worship cannot be b 
hover. 9 It is essential to own the amount of H U S ht about bv 
. r ,usc the Prophet (God bless > 

the CauSC for P a y me "t through it." It is essential ,T ? P CaCe) deter? 1 ' 0 
over it, as it is the necessary duration through ^ 1 thc -' awl 
the wealth. The shar‘ (texts) 12 determined ft grovvt h eLr Pass 

words of the Prophet (God bless him and grantVim ^ ^ to? 
zahu on wealth until the hawl has passed over j t ’S “There ? 
enables growth due to the different seasons included « that f 

usua ly vary during them. The rule, therefore, r Vo lves a ^ the ^ 
Thereafter, it is said that the obligation 5 / CVolves around it. 
passage of a year), because that is the requirement (on the 

2 11 “ als .° Mid that the obligation is delayed as ?h abS °' Utec ^- 

the person) is the time allocated for its perform, Cnt,re ,ife (of 

be liable after the destruction (consumption) of th!? f 131 hc wil1 n °t 
negligent (about prompt payment) P f h * lb for havin g been 

™ th r- P-, 

obligation wil! be trea ted like nil ^iM^*** 

rdinlors who allempt lole^lbcfitiiijnn! ,‘ a . ,>er ^ ,rnl religious duties. Muslim 

Midi corporation*. Their views are quite J, nh '’"l""? * B,,emjn tn im P°*e zakat on 

'“There is ,ui xukal on anythC 11, ^ a !’ d m,)fush ^ 

“Il is supported hy iJ le tr-nlii V ai ! 1,111 1 l,s min 'immi, 
wludi is recorded hy al-|iukliari mdMuslinf a'/ y^!" (f ‘ ocl l>e J ,,easecl w| Tli him), 

' The Author us,s the terni X ' d “ V** 1 V ° 1 ' *****F* voh 3. 292. 
fl|»pllcati«i, „f the lerni, fl „ d ;lt L j n * “'!** of ,he hw ' whkh " ‘be usual 
( fur an and III e Summit, lcs ,e uses 11 Jn meaning of Hie lexis of the 

"It is irmisinitted froinseveral r , 

sions are recorded l>y Ahil [lawful .uTll'rr 0 "* f( ' 0<l 1,e l>Jt ' ;ls ‘ , <l with them). The ver- 
wl - 3. *W. ' * ml f,l *b33r(|U[„T, Al-Zaylaf, vol, a , 32 h- 2 <j; al-’Ayni, 

^ Ilf* Aim I mi ]■} ||ii ||| ,j -o 1 - 

I lie ahsohile command retinites linml bea ‘‘ The rule may he stated thus: 

°!! p si luiol, Another school may J! Tin's may he the position of 
jMj.uite, "ihese rules apply oli|ju t ,ii 0ll8 11 ^mUe 011)111, and retpiires delayed com- 
h l,,( " e ,Im " ‘be time rcpilred f„r |)ei { 'be lime uvnilnlile for performance 

j'moii sets oul on a journey af,^,!, 1 , " ‘"i example, for the zttltr jmiycr, If a 

‘ e '!’ f <" " «*'«//. beta use ,|J” "« N "metl, Is he In cm (nil his prayer or is 

b»w "g I he rule of Immediate uiniplla,, r . '| |,e ^ wllt ‘" [,( * WilN » f '°b 

mi "I ^ ^ c M,C hy way 

<M& 
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e of wives, 16 It, therefore, resembles ‘ushr and kharaj , 17 We 
{he ma inte ” a H t is an act of worship and cannot be performed without 
> n nhtiyar) so as to realise the meaning of test (of obedience) and 
volition 0 ^ ons have no volition due to the lack of the rational fac- 
these two P e maturjty This is distinguished from kharaj, because that is 
u ]ty/m ent f ed on the i an d. Likewise, the predominant meaning in 
a burden 1 ^ a (financial) burden with the meaning of worship 

‘ushr is a S ° t j ar y j n j t 

being ,£ insane person recovers for part of the year, the imposition of 
has the same legal status as his recovering for part of the month 
Z f Ramadan with respect to fasting, 18 According to Abu Yusuf (God bless 
hirrO the major part of the hawl will be taken into account (for his state) 
Jitbout making a distinction between permanent and temporary insan- 
ity It is narrated from Abu Hanlfah (God bless him) that if he attains 
\uliigh in a state of insanity and then recovers, the hawl will be reckoned 
from the time of recovery having the same status as the minor when he 
attains puberty. 

There is no obligation of zakat on the mukatab slave for he is not an 
owner in all respects due to the existence of a negating factor, 19 which is 
slavery, and it is for this reason that he does not possess the legal capacity 
to set free his slave. 

If a person has a debt 2 ' 1 that covers his entire wealth, there is no obli- 
gation of zakal on him. Al-ShafiT (God bless him) said that it is imposed 
due to the realisation of the cause, which is the ownership of the com- 
plete nisab. 11 We maintain that the wealth stands engaged through his 
primary need (of repayment to the creditor) and is, therefore, deemed to 

16 Unlike the llanafis, who consider it a religious as well as financial duty with the 
dement of religion being predominant. Those who attempt to impose zakat on |- or P“ 
rations maybe doing so on the basis of the Shafi‘1 opinion. Thc ShafVis maintain that the 
Wiisc is null, and minority and insanity do not affect this cause, because ot cr inancia 
burdens, like the maintenance of wives, are placed on these persons, 
w Which are duties imposed on the produce of land and the land itself. 

I hat is, it is recovered in proportion to the period, whether less or more, or w 
r s'gaiued sanity. This is so if he posesses thc nisali , ( 

"I or which reason the condition of freedom was imposed (or t ic 0 iga n 

‘"Arising from tinrd, credit sale and so on. , . . „ „ mn | Pt ine 

" Hie argument is that he owns his wealth that exceeds the iiis« > 1 > . o( - 

'be cause. Debt, on the other hand, is not related to the wealth, bu 0 

tllr* 1L.L1 ! 1 l . iV . I . . 111 . (iftf/W) 
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u, „„„.«i S .en. like '«<« (»' ^enekmg thirst (for , he rule 
1„, snJ clothes required to provtde servtces and mee , °S,„. 

commitments. 1 ' , S! ' 0| hl 

If his wealth is in excess of his debt, the surplus is to b e sub - 
M if j, reaches the level of the nisab due to its being free of hi l ° 
need The meaning of debt here is one that is claimed by other^ 31 
so that a debt created through a vow ( nadhr ) and expiation (k a fft> 
noi prevent the imposition of zakat. A debt created by virtue 0 f a " ’ do 
a ,* ai parents does prevent the completion of the nisab, because',!!"' 8 
are deducted from the nisab. Likewise, when the nisab stands C o nS i 
(destroyed). Zufar (God bless him) disagrees on both issues. Abu r 
(God bless him) disagrees on the second issue, *' according to the 
ration from him, maintaining that there is a claimnant for such a det 
and this is the imam as in the case of pasturing animals [sawd'im) and hi! 
deputy in the case of commercial wealth, while the owners themselves art 
his deputies. 

There is no zakat on residential houses, personal clothing, house- 
hold assets, riding animals, slaves for personal service and weapons kept 
for use . 14 As they are employed for meeting primary needs, and they do 
not grow either. The same reasoning applies to books of those who spe- 
cialise in that field and professional tools, on the basis of what we have 
said. 

If a person has a claim for a debt upon another, who disputes this for 
some years, but then he adduces evidence for it, he is not to pay zakat for 
the past (disputed years). The meaning is that evidence becomes avail- 
able to him, like the debtor acknowledging it before people. This is the 
issue of absent wealth (dimar— bad debts)/ 5 Zufar and al-Shafi l (God 
bless them) disagree on this issue. Included in this issue is lost weat . 
the runaway slave, the stray animal and usurped wealth, when ^ ca 
not adduce evidence to claim them. Wealth that is lost at sea, 

“The arguemenr is that he meets his needs and obligations through v 1* 
he possesses. Thus, the wealth is encumbered and the cause is noi <.sta 

"That is, destruction of the nisab meant for ,ra ^ ( 

^Gems arc included in this according to some when they are no 
There is no khutns on them either as the Author states later- covered due 

'Zakat is not imposed on bad debts, that is, debts that cannot e ( . , 
lack of evidence, till admissible evidence becomes available, and once 
i hawl has to pass over them. 
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■Herness at a forgotten location, wealth acquired by the suhdn , 
in tl* hlication oisadaqat al-fitr on account of the runaway, lost and 
jr »d the ?j Ja ves, is governed by the same disagreement. The two jurists 
• lf,dULie<J d al-Shafi'i) maintain that the cause of the obligation stands 
t Zufe r3n . and the loss of possession does not interfere with the obliga- 
wealth of the traveller destitute in another land ( ,lm sabil ).» 
non. aS in n the saying of c Ali (God be pleased with him) that there is 
^ ° on dimar (absent) wealth. 27 Further, the cause is (potentially) 
n ° - wealth, and there is no growth without the ability to undertake 
?f0WU, 5ons in it. 18 This person lacks the ability for undertaking trans- 
whereas the ibn sabil can do so through a person deputised by 
'•'"'wealth buried inside the house is part of the nisab due to the ease of 

h, m . t0 it . There is disagreement among the jurists ( Mashd’ikh ) about 
ilwlih buried in the land or in an orchard. If the debt is claimed from a 
financially well off person, who acknowledges it, or one who is in finan- 
cial straits, zakat is imposed due to the possibility of accessing it either 
initially or through protracted means. 29 Likewise, if it is due from one 
who denies it when evidence is available against him or it is in the knowl- 
edge of the qddi, on the basis of what we said. 50 If the debt is due from an 
insolvent person who acknowledges it, it is part of the nisab, according 
toAbuHanlfah (God bless him), because insolvency declared by the qddi 
is not valid in his view. 51 According to Muhammad (God bless him), it 
does not become part of the nisab, because insolvency is established by a 
declaration of taflis. Abu Yusuf (God bless him) sides with Muhammad 
(Cod bless him) with respect to the affirmation of insolvency, while he 

These jurists are focusing on the cause that is ownership of wealth. 

according to al-ZaylaT, however, similar reports are recorded by Abu 
ji <asim ibn Sallam and Imam Malik. These reports pertain to bad debts. AJ- 

prohihiiJi'*'"! ^ 1101 growing wealth under Islamic law, because interest (riba) is 
ered. are r ,S *j ot P a '^ on debts of any kind. In other words, these debts, when recov- 

nba. “7 7' h0Uf return on them as such return will be treated as 

;j Th» 3 are wealt h that is not growing either actually or potentially. 

7- “ dlstmgu Lhe d from a bad debt. ^ 

that when evide 7 < r 0ncept °^ a bad debt confusing. The statement of the rule shows 
^uar and Ce .. t , at ( s Omissible becomes available, the debt will not be treated as 

i. n„ m Wl 1 be due on it. 

^cause wealth i . • 

^Ivency. S s °rnethmg that comes and goes, while his dhininwh is sound after 
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sides with Abu Hanlfah (God bless him) about the huknj of 
preference to the interest of the poor (beneficiaries of zakdt) 8 ' V ' n 8 
If a person buys a slave girl for purposes of trade, but th 
his intention and allocates her to personal service, z’akat lev^Hr 8 ** 
is annulled, due to the linking of the intention with 'amal» whicK ^ 
giving up of trade. If he later forms the intention to transfer her t ' 
she cannot be part of his trade until he sells her so that the pbcfl*’ 
fetches is subject to zakdt. In this case, the intention is not linked to h* 
act as he has not begun trading (selling her) as yet, therefore, it 
acknowledged. It is for this reason that a person on a journey becomes a 
resident by mere intention, whereas a resident does not become a trav 
eiler, except by commencing travel. 

If he buys something intending trade, it will be part of trade due to 
the linking of the intention with the act, as distinguished from wealth 
that he inherits and intends to use for trade, as there is no act on his part 
(as yet)." If he comes to own it through gift, bequest, marriage, Mu/’ or 
settlement of a contract, and intends it for trade, it will be allocated to 
trade according to Abu Yusuf (God bless him) due to its association with 
his act, but according to Muhammad (God bless him), it will not become 
part of trade as it is not linked to an act of trade. It is said that the views 
in the disagreement are the opposite. 

The payment of zakdt is not permitted without an associated niyyah 
or the associated setting aside of the amount of the obligation. The rea 
son is that zakdt is ‘ibadah, thus, niyyah is stipulated as a condition ° r 
it. The basis for this is association, except that payments can e va^ 
ous, therefore, the existence of the niyyah at the time of setting asi ^ 
been deemed sufficient for facilitating it, just as niyyah precedes t 
mencement of fast. . ^ 

A person who gives away all his wealth by way of charity ^ on 

without the intention of paying zakdt, is absolved of its o *8® ^ ^ 
the basis of istihsan. The reason is that the obligation is P a a(e ) 
wealth, and is identified within it/ 4 thus, there is no need or 
identification. 

“Acts are determined by intentions. 

'That is, unless he makes a transaction in such wealth. ,|, e jin o u "' 

The meaning here is that the intention serves as a means of ascertain a m olinl 

to e paid to the poor. In this case there is no need for ascertainment as t r 

is included in the entire amount, and the entire amount is being given to 
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Sadaqah of Pasturing Animals 


32.1 Ibil (Camels) 


He (God be pleased with him) said: There is no sadaqah on camels that 
are less than five in number. When the number reaches five, where these 
are pasturing camels, and a year has passed over them, there is (a charge 
of) one goat, up to nine camels. When the number reaches ten, there is 
a charge of two goats for them up to fourteen. When they are fifteen, 
there are three goats up to nineteen. When they are twenty, there are 
four goats for them up to twenty-four. When they are twenty-five, there 
is a charge of one bint makhad , a she-camel that has entered the second 


year of its age, up to thirty-five. When their number is thirty-six, there 
is a charge of one bint labun , a she-camel that has entered the third year 
°f its age, up to forty-five. When they are forty-six, there is a charge of 
0ne hiqqah t a she-camel that has entered the fourth year of its age, up 

10 sixty. When they are sixty-one, there is a charge of on ejhada'ah, a 

she-camoi 1 . 1 .1 ctL Ji-c aap no to seventy-five. 
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of the Messenger of God (God bless him and grant him peace). 1 There- 
after, when the number exceeds one hundred and twenty, the obligation 
is worked out afresh. Thus, there will be one goat for five camels along 
with two hiqqahs. For ten there will be two goats. For fifteen there will 
be three goats. For twenty there will be four goats. For twenty-five there 
will be a bint makhad up to one hundred and fifty for which there will be 
three hiqqahs. The obligation will be renewed once again, thus, there will 
be one goat for five camels and two goats for ten. For fifteen there will be 
three goats and for twenty camels four. For twenty-five camels there will 
be one bint makhad. For thirty-six camels there will be one bint labun. 
When the number reaches one hundred and ninety-six, there is a charge 
of four hiqqahs up to two hundred. The obligation will then be renewed 
continuously as it was renewed for the fifty after one hundred and fifty.' 
This is our view. Al-Shafi‘1 (God bless him) said: When the camels are in 
excess of one hundred and twenty by one, there is a charge of three bint 
labiins. When they become one hundred and thirty, there is one hiqqah 
and two bint labiins. The calculation is then to be based upon forties and 
fifties. Thus, for every forty there is to be one bint labun, and for each lift)' 
there is to be one hiqqah. This is based upon the report that the Prophet 
(God bless him and grant him peace) caused to be written: When the 
camels are in excess of one hundred and twenty, then for each fifty eame s 
there is one hiqqah , and for each forty there is a bint labun without 
stipulation of charging (goats) for what is less than these numbers, i 
rely on the report that the Prophet (God bless him and grant him P<* ce j 
caused to be written at the end of the document of ‘Amr ibn Hazm (G° 
be pleased with him): For what is less than this, there is one goat for e'e 
five camels. 4 We act upon this recorded addition. 


‘Among these is the document of Abu Bakr al-Siddiq (God be pleased v ' 1 ) h 

al-KWt-w^ j? ^ a l'Bukhan in his Sahih. Another document is that o , unl ent 

relied "* , ° , P* ease d with him), which is recorded by Abu Dawud. j 

Ltll°d K y a ’; Ma :! hina "' is of ‘Amr ibn Hazm (God be pleased with h.m) ^ 

Zavla ‘1 vol y 3 NaSa ' and AhlJ Dawud. There are other documents besi es 
i, vol. 2 , 335 - 43 , 

f0r the fift V one hundred. u . m , fe feted 

to above It is r document of Abu Bakr (God be pleased With hi 

«.t **** VO ‘- 343. A1 7ay]a ., vol. * 

343 - 44 . ^ U * n the MarastL as well as by others. Al 2 y 
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... ( m ixed) and ‘irdb (Arab) breeds are the same for the pur- 
• f ^ h ieation of zakdt, because the unqualified terms include 

(oth-God knows best what is correct. 

32.2 Baqar (Cattle— Cows and Oxen) 

There is no sadaqah on less than thirty pasturing cows. When they reach 
J 'jL; thirty, are pasturing with a year having passed over them 
there is one tabs or tabVah for them, and this is a cow that has entered 
the second year of its life. For forty cows, there is one musmn or inasm- 
uch This is a cow that has entered the third year of its life. This is what 
the Messenger of God (God bless him and grant him peace) ordered 
Mu'adh (God be pleased with him) to charge. 5 When they are in excess 
of forty, the obligation is at this rate up to sixty. This is so according 
to Abu Hanifah (God bless him). Thus, for one additional cow there is 
one-fourth of the tenth part of the musinnah (two and one-half percent). 
For two cows there is one-half of the tenth part of the musinnah (five 
percent), For three cows, there is three-fourths of the tenth part of the 
musinnah (seven and one-half percent). This is the narration of Kitdb 
ul-AsI, because the exemption was established through the text against 
analogy, but there is no text in this case. 6 Al-Hasan has reported from 
' m (Abfi Hanifah) that nothing is to be levied upon the excess until the 
Jiurnber reaches fifty at which number one and one-fourth musinnah or 
7 ** are charged. The basis of this scale ( nisdb ) is that between 
slab^K- * S 3 se gnient ( waqs ) and there is an imposition in each 
imp ■ ar *d Muhammad (God bless them) said that there is no 

narrat' tl0r L° n excess until the number reaches sixty. This is also one 
°fth e p n fr h ° m AbQ Hanifah (God bless him). The basis are the words 
(God be°*i ^ hless him and grant him peace) directed at Mu adh 
cattle,”? Tv, eaSe< ^ him), “Do not change anything for the awqas of 
woi^ ^ e ^ aborate d this to mean what is between forty and sixty. 8 
m eaning here is the young calves. 

^ ’edition ^ tbe compilers of the four Sunan. Al-Tirmidhi states that it is a 
^ftcannotu yla ‘!: V 0 U ’3A6. 
by Ah 1Srec °fded J jshed on the basis of opinion. 
s-J^d ib n pj a , a ar qutnl and al-Bayhaqi. Another similar tradition is recorded 
' s ' s iticludgj 3 ^ £SS h‘ m ) * n h' s Mtisnad. Al-Zayla‘T, vol. 2 , 348-49. 

ln t e traditions that have preceded. Al-Zayla‘1, vol. 2 , 35 1 - 
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Thereafter, for sixty cows two tabi's or tabVahs. F 0r 
musinnah and a For eighty there are two m 
there are three tnhfs. For one hundred there are two nin et 

musinnah. It is on this basis that the obligation chan and °ne 
from a tab? to a musinnah and from a musinnah to a tab? q° r . Cac ^ te^ 
on the words of the Prophet (God bless him and grant him ’ S base d 
every thirty cows is a tab? or tab? ah and for every forty t u Peace ), “p 0r 
or musinnah.”* ere ’ s a musi, j n 

Buffaloes and cows are the same for this purpose The 
the term baqar (cattle) includes both as they are similar s ^ ea50n * S tbat 
same genus), except that the people in our lands do not com 65 ^^ 
due to their scarcity . 10 Thus, a person will not be violating his oh ^ ' l 
he vows that he will not eat the meat of baqar (but then con & W ^ en 
meat of a buffalo). God knows best. SUmes the 


32.3 Ghanam (Sheep and Goats) 

There is no sadaqah on less than forty pasturing ghanam. When the 
number reaches forty pasturing ghanam and a year passes over then^ 
then the charge is one goat up to one hundred and twenty. If this number 
increases by one, there are two goats up to two hundred. If this number 
increases by one, there are three goats. When the number reaches four 
hundred, there are four goats. Thereafter, for every one hundred goats 
there is a goat. This is how the elaboration ( baydn ) has been laid down 
in the document of the Messenger of God (God bless him and grant him 
peace) and in the document of Abu Bakr (God be pleased with him ), 11 
and it is this on which consensus ( ijma ) was attained. 

Da n (sheep) and ma z (goat) are the same for this purpose. The rea- 
son is that the word ghanam includes all of them and the text has used 
this word. The thaniyy are accepted as their zakdt, but a jadh‘ of sheep 
is not accepted, except on the basis of a report of al-Hasan from Abu 
• ani ^ (G°d bless him). The thaniyy is one that has completed one year 

reauired ^ and Ibn Mi i ah - The chain, however, is not up to the 

required standard. Al-Zayla 1 , vol. 2 , 352 . 

"It is said that buffaloes were taken from inHr, r , . . .... -u„ 

y^ su f m ndia to Iraq during the days of Hajjaj ibn 

M ,,akr ' ,umarand ' Amr 
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, e ; a dl? is one over which a greater part of the year has 
z „ e , while ^ from Abu Hanlfah (God bless him), and this is also 
^ s ed - 11 ^ff tw o jurists, that the jadl? is accepted (by way of zakdt), 

' vie"' of tD , s Q f foe Prophet (God bless him and gram him peace), 
lu e to the w'O^ ^ the j a dh‘ and thaniyy ? 12 Further, sacrifice is per- 
yVe have a c so also zakdt. The interpretation of the stronger view 
oriuetl with the ’ tradit i on G f ‘All (God be pleased with him) reported 
s based upon ^ m arfu, “Nothing is to be accepted as zakdt except 
,oth as tnawq ^ der »i 3 j\ ie reason is that the obligation is the average, 
fie is from the young. Thus, it is not permitted to accept the 

ind this u a among t h e goats. The permissibility of sacrifice with a jadl? is 
adh‘ f rom , t an( y t he reported text meant jadh'ah of camels . 14 

arown through ’ 

, males and females are accepted as zakat for ghanam. The rea- 
B ° hat the term shat (goat) includes both. The Prophet (God bless 
ion is , nrard said. “For forty goats is a goat .” 15 God knows 


32.4 Khayl (Horses) 

If the horses are raised as pasturing horses, whether male or female, the 
owner has an option. He may, if he likes, pay one dinar for each horse, 
or he may subject them to valuation and pay five dirhams for every one 
hundred dirhams. This is the position according to Abu Hanlfah (God 
bless him), and is also the opinion of Zufur (God bless him). The tvvo 
jurists said that there is no zakdt on horses due to the words ot the 
Prophet (God bless him and grant him peace), “There is no sadaqah on 
the Muslim for his slave or his horse .” 16 He (Abu I^amfah) re les upon 
the words of the Prophet (God bless him and grant him peace), Un ea 


12 It is a gharib tradition, however, a tradition with the same meaning is recorded by 

5 Dawud and Ibn Majah. Al-Zayla‘I, vol. 2 , 354- , r unnh al-Hadlth. 

15 It is gharib. It has been recorded by Ibrahim al-Harb. in h.s book Ghanb Ho 

Zayla‘T, vol. 2 , 355- , , „ too t h a t pertain to sacrifice. 

l4 It is recorded by Muslim. There are other rat 

Zayla‘1, vol. 2 , 355- . ,. r ICnA be pleased with him) referred to 

’’This has preceded in the document of Amr (God p 

we. Al-Zavla‘I, vol. 2 , 355' .. . , 1 vnl 2 . ts6. 
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pasturing horse is a dinar or ten dirhams The interpr 
dition related by the two jurists is that it deals with theh^ 1011 oft h e 
(ghdzi). This is also related from Zavd ibn al-Thabit (God? ° f the sol?' 
him). lS The option of paying a dinar or valuation i s be plea *ed v, r 
‘Umar (God be pleased with him). 19 rans mitt ed f r ^ 

IVhere the horses are all male, there is no zakat The 
they do not breed. Likewise, where the horses are all f ema l reaS ° n th at 
one narration. In another narration from him (Abu Ha -f ? Cc ° r dingt 0 
gation is imposed as they do breed through borrowed studs ' ^ 0,3 fi- 
the males. In yet another narration he says that there is zakq* a§ainst 
horses as well (even without females). 20 ° n male 


There is no obligation in the case of mules and donkeys du 
words ofthe Prophet (God bless him and grant him peace) “Noth' ^ ^ 
been sent down to me about them.” The numbers (rates) are o 1 
lished through transmission. 21 Unless, they are meant for trade bec^ 
in that case they become linked to financial assets like all wealth 3USe 
for trade. God knows best. me ant 


32.5 Miscellaneous Rules 

There is no sadaqah on the young offspring of camels (fusion), sheep 
(humlan) and cattle ( ajajil ), according to Abu Hanlfah (God bless him), 
unless they are accompanied by full grown animals. This is the last of his 
opinions— and is also the opinion ofMuhammad (God bless him). Before 
this, he (Abu Hanlfah) used to say that the obligation in their case is the 
same as the tnusinnah. This is the view of Zufar and Malik (God bless 
them). He then withdrew his view and said that the obligation is one like 
them. This is the view of Abu Yusuf and al-ShafiT (God bless them). 


,g ^ * S recorc kd by al-Dar qutni and al-Bayhaql in their Sunan. Al-Zayla‘ 1 , vol. 2, 357— 
“It is gharib. It is recorded by Abu Zayd al-Dabbusi in Kitdb al-Asrdr. Al-Zaylal, vol. 
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■ a underlying the first view is that the term used in the 
ppe l ~ SOrnn %hitdb) includes the young and old animals. The r~ 
nlI11 uni catl ° n e ' co nd is that the interests of both (rich and poor) 
c ° for the s of one out of the weak animals. The 


>0 

sec 


rea- 

are 

rea- 


inS as in the cnaiguus 

jre d by 14 . that quantities (numbers) do not acknowledge the 

fong th£ aS j 0 ^ (qi yds). 23 Thus, when the obligation laid down by 
ope rati ° n ° f Tis prevented, the entire obligation is prevented. If one 
° h e texts ( shar ’ - s a mus innah, the entire flock is governed by that rule 
anl0 ng the >' oun ° of the n i S ab without the payment of zakat. Thereafter, 
the caictnatio • , bless Yam), there is no obligation when 


. tn Abu lusui is**-™ ° 

according 1 kss than f orty , the ajajil are less than thirty, while it 

the hu» tla ’ 1 ^ twenty-five fusion at the rate of one. Thereafter, nothing 
is imposed on ^ number reaches a point where had they been 

foil be °J )US wQuld have b een obligatory. 14 After this nothing will be 
,nusmna until a number is reached where had they been musinnahs, 
0bUga 7lem would be obligatory. 15 In one narration, there is no obli- 
111162 hen the number is less than twenty-five. It is also narrated from 
in five fuslan, one-fifth fasil is obligatory. On this basts two-fifths 
'Ttl will be obligatory for ten/usta. It is also narrated from hmr that 
f. average value of one-fifth fas « is to be compared with the value of a 
t and the lesser ofthe two is paid. In the case of ten fusion, the value of 
Cg" b: compared with two-fifths of a/osS tn ^calculation. 

He said: If a person owes an animal of a certain age, but this is not 
available, the official is to take a better animal and return the excess, or 
he is to take a lesser animal and charge the excess. This is based upon 
the fact that the taking of value in the case of zakat is pemnssffile m o 
view, as we shall mention God willing* In the first case, how eve he has 
the right not to take the (better) animal and to demand the exa 
due or its value, because it is an exchange. In the second at e hen to be 
compelled to accept as there is no bay here rather it is the payment 

zakat with its value. . „ : n t be 

It is permitted to pay by value in zakat, m our (Qo ’ d bless 

case of expiation, sadaqat al-fitr , ushr and na 


23 As stated above. 

24 The number seventy-six. 

25 The number one hundred and forty-five. obligation is linked to 

-There is a discussion about gold and stiver as to whether th _ 
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him' said that tt ts not permitted following the piv , 
in the case of sacrificed and slaughtered anim \U o in *he tPM 
tho jn»ijNxscofihccxM«m.uui to puv the UMN0| >'n n is 

k' 


promts, v: sustenance reach hint and this annuls the', 1 '?' '* to 'nak e J 4 ’ 
a goat. thus, it becomes more like »V- This is t; nf Kiv . l * 

of ^•riti.r « ,o 0...I in „ j; 

flowing ot blood, and this is not a rational rule, Ivin! . <,,, '" l ^l |, v „ 1 
tor nearness in the dispute ease is the meeting ol the w ' lh ^Ktsi s 

and this can he rationalised. ‘ ‘ Us o1 the needy 

l here ts no A.-./.t./.t/t on work animals, those that . , 

those that are ted while tied (not pasturing, with M ,lil ir , n Clw ‘""I 
disagreeing. I le relies upon the apparent meaning of, I n u- ^ hllM > 
words or the Prophet (God bless him and pram him peace) “n V ,hc 
s.;.:.:.;.:.-: on loading animals, work animals, nor on c ml,. , ,s n ° 
cultivation."" The reason is that the cause is growing wealth Zd7 7 
deuce ts m pasturing or being made available for trade hui't V1 ‘ 
found here. Further, in feeding a tied animal the burden s tees 
therefore, growth is conceptually absent. Thereafter, the paslurina , 
nu -s one that pastures for a greater part of the year so tha, if ,hc oC 
treds the ammaJ whJe tied lor half a year or more, it will he treated as a 
.tall-fed animal, because the minor part is subservient to the major part. 

The pulaqah 'collector is not to take the choicest wealth nor the infe- 

wor7 al 'ni P T' d ! akc thc aver ^° cak T‘>ry of wealth, due to the 
t l 1° K f r0phet (God bless 11,111 «nd grant him peace), “Do not 
take the prized wealth of the people-.!, at is, the choicest-rathe, • take 
he ordinary that is, the average category, as it secures the interest of 
noth sides (the rich and the poor). 

He said: If a person who possesses the nisab, acquires animals of thc 
sa ne spec.es during the year, he is to add them to the nisiib and pay 

t h m 7 ^ ' V ,O C ' AI ' S 'f 17 (God b,css him) says that he is not to add 

hrnn Inn?"?-. l$ T With R ‘ Spcct t0 ownership and so also in its 

de e Xn? ' :,S d “ t, ;? UIshcd ,Vom o%ring and profits as these are 
dependent upon ownersh.p so that they come to be owned through the 


Ab^yJa*i» vdLj736t>! ,d,cr vmions rm,rtla! * A, ’° 

tions that convey the same AbSSyh",' i'Jjf 11 lmVt ' rccort,wl o(k ’ r tnuli ' 


M llh/nynli 


Hi. ' s '" 




k>t 


. ]u . | H jin ipal .iv.ei. JU We maintain that .similarity ol specie* 
;ishl|’ " , liUI ,se ('ilh)li) i" the ease of ollspi ing and profits, The 


deily‘"l 
that w 


.'id, iheit picsetue it heiomrs tlilliutll to maim, tin tla* 
l fie di llii idly ol leekmiing llir bawl lot each numb 


I' 1 '" Mith uitmatl and Zufar (God bless them) said lliat it is paid on 
V/"'*; ,‘j| || u . exempted part is lost and the nisiib remains, the entire 

I 1" |S > I • , . A I.. . t 1 .... I'.l I A I... V III’. Ill 


,e,tM' 11 ,s t . sl ||(ing m 

tistiui in’ 11 1 (M . u ,| K .,t the lliiw'l lias been stipulated lot ease, 

dtial' 1 "’/'I 7, KM according to Aim l lamlah and Aim Ynsul (God bless 
l |t ’ ! " , “ • i ..it the (complete) nisiib and no! on the exempted part 
| |, l >,it) i s I’. ° 

(‘ 

l’‘ 1 ’) 1, l "" ; s intnc t accmdiiip, to Abu l lamlah and Abu Ytistil (( iml bless 
ol'li|’ , ; ll ;;; it iU coniine, l<> Muhammad ami Zulitr (God bless them) it is 
l ' U |"| l -d piopot tionalely. The reasoning for Muhammad and Zulitr (God 
' h^ibein) is that ztikiil lias been imposed lo express gratitude for the 
i l-Mm' of wealth and the entire wealth (owned) is a blessing. The Ivvo 
•' Tits rely un the words of the Prophet (Gotl bless him and grant him 
■' a q ( •■(),, live pasturing camels is one goat, and there is nothing on 
the excess till the number reaches ten.""’ This is Imw lie described each 
scale (i list'll’)" and exempted the obligation from the excess Ctifw), The 
reason is that the surplus is dependent upon the nhtih, therefore, loss is 
first adjusted against the surplus like profit in the wealth of miiiliinilittli, 
Accordingly, Abu Hunll'ali (God bless him) said lliat the loss is first allo- 
cated, after allocation lo the surplus, to the last increment of the nifilb 
and then to what is adjacent lo it until the loss is completely adjusted. 
The basis for this is that the principal asset is the first nisiib and what is 
in excess of it is dependent upon it. According to Abu Ytistil (Gotl bless 
him), it is lo be allocated lo the excess first and then proportionately to 
each individual part of the nisiib. 


animals, it is not to be doubled for the people (not to be collected again). 
The reason is that the iim'nn did not protect them and tax can be imposet 
only after protection (r il-jiiulyclh bi-’l-hinniyub)-' 1 I he decision given in 


!v lk' ngrcc.s that offspring arc to be added. , , 

’"It is y/irtnT with these words. I l*n al-Jaw/t lias recorded it (rom ol nr hj rl ' 
Ziyla’i, vol. z, .)f, 2. Similar reports are recorded by Aha ‘Uhayd al- Tisiim 1 
AI-ZaylaT, vol. 2, )f,2. 

* ! M-* 

crimes committed where the state does not provide protection. 
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,|,Hii will If ’I''* 1 ’ I /< !>'’/ " ,h,i »Kr**ri. I,,,* H(| ^ 

, ,mm tinny, iM'fw^n Oi“im 'Hu KImw.imj> i/*.l r„,d )(m 'I"' 1 '' *li.»|, 
,„hi|..l u,Huini) by vii i tn »i( being MiI't, '.wimt tin <r ' 

|,i nr |m Min ', ol /ohll, i hi tin Ollier ImImI, .hi l|n p<„ )( III* 

give It In tin ("I'll It I'l wnl llml il tin person pay,,,,, ^''7 r '»>t 

Hull to pay Xilhil II * ili'Mi, 111* is absolved ol tin- li.itutit y. l.ikewiJ*** , ,' Uri1 
|i,ml Ini 'V« i y tyr.mt. hit tin i, t liny ,n< pool dm; to tin- tor incut., th!" *' 
|,k ni|/ I lii'M is, however, greater pin ,1'ilnin in tin- tic.i view. ' * ' f,> 
| licri’ It no mkfll oil thr pasturing nniniaUol it minor of liariu *| 
lili. A woman ol tln'if trilii' pays wluit tin it man pays. I In- roa.,„ M j,^ 
llic agliemenl With I Inin •dipillaled tin- double of wlial is tnkt-ti f ron , 
Muslims," anil liom Muslim women, hot not tin n minors. 


II tin- wealth is ilestroyeil niter the accruul ol the obligation ol 
the oiArtf claim is extinguished. Al Sliali'i ft mil liless him) said th.il the 
ownei is to lie held liable alter the loss as soon as he is aide to pay, bccau.se 
tins is an uhlip.it ton , iliac lied to his ilhmminh (liability), and it become* 
like the jull/rli/n/ ill lift. I in lliet, he dul not pay it alter it hail become due 
so it is as il he has consumer) it, We maintain that the amount due i* 
pail nl the imu/i so as to facilitate payment, thus, il is extinguished by 
the loss ol its subject mallet, like the handing over nl the offender slave 
on an mint ol Ins ollente in which case the obligation is extinguished 
il the slave dies (is Inst), further, the beneficiary arc the poor, who are 
deter mined by tin- owtu t and no demand has been made by them as yet. 
It is said llul alter the demand made by the collector, the owner is to be 
held liable, It is also said that lie is not to he held liable (even after such a 
demand ) due in the absence ol loss. In consumption, on the other hand, 
there is transit essimi (delict), In ease part ol the wealth is lost, the liability 
is extinguished in proportion to the whole. 

II lie pays the zaktll prior to the completion of one year ( luiwDt when 
he owns the tiitdb, it is permitted. The reason is that he paid after the 
existence ol the cause ol the obligation. It is permitted and is as if he paid 
the expiation alter causing an injury. Malik (Clod bless him) disagrees on 
this issue. 


burly payment is permissible more than a year in udvunce, clue to 
the existence of the cause. It is also permitted on account of several ttistibs 


'"I'lit* pertains to the i inlets ol itu- rebels. 

’Mt is icsoided bv al h«vhai|l in a lengths tradition. At /avla’i, veil. 2, \t>: 
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Chap tcr 33 

0ilt on Mai (Wealth) 

33.1 Fiddah (Silver) 

There is no sadaqah on what is less than two hundred dirhams, due to 
the words of the Prophet (God bless him and grant him peace), “There is 
womkqah in what is less than five awaq,” 1 where one awqiyah is equal to 
forty dirhams* 

When there are two hundred dirhams and one year has passed over 
them, then the charge on them is five dirhams. The basis is that the 
Prophet (God bless him and grant him peace) caused to be written for 
Mu'adh (God be pleased with him) that he should “take from every two 
hundred dirhams , five dirhams and from every twenty mithqals of gold, 
one-half mithqdl ” 3 

He said: There is no charge on the excess until the number reaches 
lorty dirhams when the charge on them will be one dirham . 4 Thereafter, 
for every forty dirhams there is one dirham. This is the view according 
to Abu Hanlfah (God bless him). The two jurists said that whatever is in 
excess of two hundred is subjected to zakat according to its prescribed 
ra te. This is the view of al-Shafi‘1 (God bless him) as well. The basis are 
the words of the Prophet (God bless him and grant him peace) addressed 
to All (God be pleased with him), “What is in excess of two hundred 


It is recorded by al-Bukhari and Muslim. Al-ZaylaT, vol. 2, 363—64. 

Hve come to 200 dirhams , which is the nisab for silver. 

|t is recorded by al-Dar’qutnl, vol. 2, 364. 

t his is an important rule, but it appears that what people follow toda) is t le opin 
of 'he two jurists. In other words, they just work out two and one-half percent on 
thc amount they hold. 
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is subjected to its prescribed rate ” 5 Furth 
10 offer gratitude for the blessings of wealth nT ^ b “" Pre 
ual minimum scale (nisSb) is for verifying who “‘•’“'“W of C ' ib 'J 
for pasturing animals is worked out to Lvi f nch > Pereas ^ *»»- 

berd. Abu Hanlfah (God bless him) relies ^ ^ fra § m entati on'**® 
(God bless him and gran, him peTce)^ t M " nt ofZ p °^ 
him), Do not collect anything from th r adb (God be D ] P r °Phet 
tradition of Amr ibn and *4 

forty”? The hardship in the obligate f m what i°?‘" ,he 

be repelled. The wefght achnoXe" f “t^ ' 
dirhams should have a weight n e * dirhams is seven . to 
men ted in the rfft* i of ‘Um ar (GodT ”!***■ This is *£ * 

an established precedent.^ ^ ** P,eaSed with **») andTh^e 

it is assigned the rule of Sv^bunf Ae^red^ i$ siIver 

metal ,t is to be assigned the rule of W ( f' T P3rt is a «oth e ; 
reason is that dirhams are not free of sligh TT S °° ds) • Tk e 
ver cannot be moulded without it It is howew “i at ‘° n ’ becaus e sil- 
amount of alloyed metal, therefore we h n i T ° fan exce «ive 
, metal as the distinctive factor. This would ^ predomina nt 

account the actual reality. We will mention th™ 0 ^ ^ haIftakin 8 int ° 
God willing. The excessive alloy essenti-Slv fn “ dlSCUSsion of 
«»ost commodities, unless the silver ^ f purposes of trade as in 
reaches the nisdb. The reason is tint tl ** ^ extracted from the metal 

to trade in silver metal is not , t,ie va,lle of the silver or the intention 
metal is not acknowledged.® God knows best. 

33*2 Dhahar (Gold) 

the^weilht* reache ft T than twcnt > / lft 'thqdls of gold. When 

8 re8CheS tVVent ^ one-half mithqal is charged on it, 

uied/iinji. Al X.iyLi'i, voJ. i, w,dl ano, hcr tradition conveying the same 

'’lilt' in his .S’wrww. AI-ZnyJaT. vol. 2 , 367 . 

*-WA vol. i. J, ‘ l ‘ K,,n,en ‘ 01 Amr lh " M««n (God he ,, leased with him). Al- 
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hat we have related (earlier ). 10 The mftlujaf is a weight 
rhe bas is ^ , e equa l to the weight of ten dirhams and this is 

on „,pn iwt nc i ul 


,-lW e 


seven 


, e ll kn°' v ’^ r for every four mithqals (over twenty), two carats are 


fhe re; 


afte r > 


; that the obligation amounts to one-fourth of one- 


c ha r S ed- ^ ^This is so in what we have said as each mithqal is equal to 

On f2'U 2 ° ’ 
tenth w 

twenty cara ‘ a d a qah in what is less than four mithqals (after the first 
There is no accorc ji n g to Abu Hanifah (God bless him). According 
twenty)- Th lS is ^ ^ c harged according to the prescribed rate. This is 
to the t ' vop “ a cti ^ ns _ £ac h dinar, according to the shad (law), is equal 
an is5ue ° therefore, four mithqals of gold would be equal to forty 


dirhams. ^ ;mposed on gold and sdver dust as well as on jew- 

He nd utensils made of them. Al-Shafi‘1 (God bless him) said that it 
■ t ftnposed on women’s jewellery nor on silver rings for men. The 
15 "on is that their use is lawful, therefore, they are similar to dresses that 
T reborn. We maintain that the cause is wealth that grows, and the evi- 
dence of growth is present and that is its readiness for use in trade by 
the very nature of its creation. This evidence is legally acknowledged as 
distinguished from dresses. 


33.3 ‘ Urud (Goods) 

Zakat is obligatory on goods of trade, whatever their nature, as long as 
their value reaches the nisab valued in silver or gold, due to t e wor s 
the Prophet (God bless him and grant him peace) about them: He is ^ 
valuate them and charge five dirhams for every one hun re ir m 
Further, these are goods that are prepared for growth throug t e en 
our of the ‘abd (servant), therefore, they are like those rea le y 
(law). The intention to trade in them is stipulated so that their read, ness 

is established. 

-ffte~iiT refem„g lo the tra dition of Mu'Sdh (God be pleased with him) mentioned 

under the section on silver. Al-Zayla‘I, vol. 2, 364- He j s n ot equat- 

"Tlus is the comparison of the additional brackets of gold and 

m g the two values. ’ 


“This 

F )■ 1 tih 1 . 1 r 


m values. tndition that is recorded by Abu 

is a gharib tradition. There is others . Al-Zayla‘1, vol. 2 , 375- 


A 1-1 lidiiyah 
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Hook [f j. 


He said thereafter: He is to valuatc them in a manner u 
beneficial for the needy ( masilkln ), as a precaution for scc Ur j , ‘ S m °st 
of the poor (fuqanY). He (God he pleased with him) said: Thu ?„ tlleri ght 
lion from Abu Hanifah (God bless him). In Kilab al-Asl, the 


I his K,. 

a n arr a . 


w; 


’ay" have been used. The reason is that prices (cur rencies) W<>r(ls "best 

.l..,tf b.n /tT tNinoe cainn TUa !»< jn 


valuation of things have the same effect. The interpretation of th ' n th( 
"most beneficial” is that he valuates them in a manner that ere- ° W<)rd: 
It is narrated from Abu Yusuf (God bless him) that he is to valu^”^- 
in terms of a thing that is used as a price for the goods from a ^ C ^ Cm 
currencies because these are the most accurate in identifying tlle 
value. If they are purchased with things other than currencies, he 
uatc them in terms of the prevalent currency. According to Muham ^ ~ 
(God bless him) he is to valuatc them with the prevailing currency 


(Goo mess mm; ne is to vaiuarc mem with the prevailing currency und 
I circumstances as in the case of usurped or destroyed goods. ^ 


If the nisdb is complete at the two ends of the bawl (year), then a 
deficiency in between these two will not extinguish the claim oizakat 
I lie reason is that it is difficult to maintain its completion during the 
course of the year. Its existence is essential at the beginning of the year, 
however, for the realisation of the cause and the verification of affluence! 
and also at its end for the imposition of the obligation. It need not be so 
between these two times, because this is the period of the subsistence of 
wealth, as distinguished from the situation where the entire wealth is lost, 
in which case the rule of the bawl will be nullified and zakat will not be 
imposed due to the absence of the tiisab as a whole. It will not be so in the 
situation in the first issue as part of the tiisab still exists, thus, the cause is 
present. 


He said: The value of the goods is to be added to the gold and silver 
(dinars and dirhams) so as to complete the nisdb .' 3 The reason is that 
obligation is imposed on the whole in consideration of trade even though 
their readiness for trade differs. 

Gold is to be added to silver, due to their belonging to the same genus 
' N ith respect to currency-value for which reason they have been deemed a 
cause for zakat. Thereafter, the addition (merger) is to be on the basis of 


In other words, the personal nisab 

ness nisdb. 


cannot be worked out separately from one's busi- 
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main- 
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. . H an ifah (God bless him). The two jurists main 
cor ding to u V basis G f their constituent parts (in weight). 
va lue ’ hat it is to be ° on from Ab Q Hanifah (God bless him). Thus, if a 
tain i S also a -rat- ^ flms and fi ve mithqdls of gold, whose value 
Thl son has one hun . difham ^ then he has to pay zakat in his view 
reached one h di eeing . The two jurists maintain that it is quan- 


erson h ab „ hundred dirham s, men uc n- - 

reach cd ° nC disagr eeing. The two jurists maintain that it is quan- 
H ah the two jurists her£ and not t he value, thus, no zakat will be 

! that is to be const whos£ weig ht is i ess than that of two hundred 

i^° Sed Ghauts value is more than them. He maintains that merger of 
idtrha**)’ but ’ ■ duc t0 the common genus and this is realised on the 

one with the ° tnc not their form, therefore, they are to be added up 


for this rea«^l^lisation is linked to the ‘ayn 0 
words, zakat has to he paid in these currencies. 


f these metals. In other 


cW ter 34 


The Person Who Passes by the Tolls Official 

(‘ Ashir ) 


If a person passes by the tolls official with wealth and says, “I acquired it 
a few months ago,” or “I am under debt,” and then takes an oath to that 
effect, he is deemed truthful. The ‘ ashir is the person who is appointed 
by the imam on the highway so that he can take the sadaqat ( zakat ) from 
the traders. 1 A trader who denies the completion of the hawl or being 
free of debt, is denying the occurrence of the obligation. The admissible 
statement is that of one who denies along with his oath. 2 

The same applies if he says, “I paid it to another ‘ashir” The meaning 
is if there was within that year another ‘ashir, because this man is claiming 
the delivery of the trust to whom it was due. The case will differ when 
there was no other ‘ashir during that year, as this will certainly make it 
evident that he is making a false statement. 

Likewise, if he says, “I paid it myself,” that is, to the fuqara in the city. 
The reason is that such payment (distribution) was delegated to him. The 
authority to charge one passing by is due to one entering into this official’s 

jurisdiction. 

I he same rules apply to the obligation of sadaqah on the pasturing 
animals in the first three cases. As for the fourth case, which is his claim- 
ln 8 that he paid it himself to the poor in the city, he is not to be deemed 
tr uthful even if he says it on oath. 3 Al-Shafi*! (God bless him) said that 

'There are other officials too for the implementation of the system. 

That is, if the person takes an oath his statement will be accepted. 

. Collection of zakat Within the topic of zakat, the issue of zakat collection, espe- 

Cla % the compulsory payment of zakat, is extremely important. It is, however, not given 
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Cr., 


he is deemed truthful, because lie delivered what 
fidary. We maintain that in this case, the right to coll ^ l he f /f . 
sultan, thus, he does not possess the right to nullify Gip 


tinguished from amwdl bdtinah < invisible wealth) Thl'^ C * 4 ‘ m *'■ dj. 
that the first payment (assuming that he is made to 11 

zakat payment, while the second payment is by way !,(l- tWice) '* th* 
again it is said that zakat is the second navmem <na , 1 . ‘ r ' lya ‘-ahs r \ ^ 

^nver^J 


that the first payment (assuming that he is made topa'^’ U '^id 
payment, while the second payment is by way l, ( Y ( tWl< *) U tf* 
again it is said that zakat is the second payment, and the fir-v ^ T ^n 
into a supererogatory payment, which is the second view fn , * COnvcr kd 
zakat of pasturing animals, as well as trading goods, an j<< P ' 1yniCr ’U of 
lificate of payment (freedom from liability) is not stipulated 0 '* 0 ^ 1 Ctr ' 
al-Snyltir, while it is stipulated in the Kitab al-Asl. The latter h 
narration ofal-Hasan from Abu Hanlfah (God bless him) The^ 1 
that he has made a claim and his claim is certified as proof thereofTh" '* 
fore, it is necessary to notify it. The reasoning for the first (statem 1 
al-Jami' nl-Saylur) is that one writing resembles another, and cannm i'" 
considered as proof/* ' 1 l,c 


Matters in which the Muslim is deemed truthful, the dhimml will h, 
deemed truthful too. The reason is that what is taken from him is double 
of what is taken from the Muslim. These conditions are, therefore, to be 
■observed in order to realise the double payment. 

I he enemy ( Itnrhl ) is not to be deemed truthful, except in the case of 
his slave girls when he says: “They are mothers of my children ( unmiahat 
al-awlad)," or when there are slaves with him and he says that they are 
his children, the reason is that lie is being charged for the protection 


adequate attention in some books of.//,///. The Author discusses it here in an indirect 
manner. A brief description may help. First, the ‘dshir is the tolls official on the high- 
way, as t le Author states, and he collects from Muslims with the dar al- Islam ns well as 
rom those who come from the tldr al-harb. The first cases he discusses are those for 
rai mg goo s. ( i ) the trader denies that a bawl has passed over his goods; ( 2 ) the trader 
claims that he is under debt; ( 3 ) the trader claims that he paid it to another ‘ dshir, and 
4) the trader asserts that he paid the amount himself directly to the beneficiaries. The 
as case shows that the amount due on the trading goods can be paid by the indiviu- 

t ( ™ T, n °‘ Pa ‘ d ‘° the imSm or his representative. He then compares 

, mg goods to pasturing animals and maintains that the first three cases will apply 

to pasturing animals, but not the fourth case In other w„ivl ,i a 1 

IV ,;.i trl .... • - , . . , L ' ln otller words, the amount due must be 

paid to the imams representative in the case of mci, . „ , , 

wealth enlrl t .a, , , . , , of Pasturing animals. Zakat on personal 

weahh-ge'd and silver-can also be paid directly by the individual. 

That is, the tax imposed by the state is by way olsivdsah 
'That is, it is easy to forge documents. 


M-liidayah 





jjOfl, 

pcjsS- " — , 

chd tlrt ,' c f ore> removed from the women, and collection ar. tlo* b<; 
w& llh 1’eJept on v/cahh. 

iiflp 0 * - 1 . p r om a Muslim one-fourth of a tenth is charged, from a 

H c ,.g a |f of a tenth and from an enemy ‘harbt, a tenth. 'Hits h 
jhirttW* on ^ ere j \y/ 'Umar (God be pleased with him/ as a directive to 
v/ltat ^ however, the bar hi is crossing over with fifty dirhams 

hb o he' charged from him, unless the enemy charges us on such 

/ when we cross over). The reason is that the charge from them 
30 af T basis of reciprocity, as distinguished from the cases of the Mus- 
0,1 dhimml The charge is either zakat or its double, therefore, the 
l,m a ” < cc () f a n isdb is essential. I his is stated in al-fami‘ al-Sayhir. In the 
T^k of Zakat, it is stated: We do not levy a charge on trivial amounts even 
H hey do charge us on such amounts, because a small amount continues 
I,, |,e exempted, and further it does not require protection. 

1 le said: If an enemy ( harbi ) crosses over with two hundred dirhams, 
and it is not known how much the enemy charges from us, we collect a 
tenth from him, due to the words of ‘Umar (God he pleased with him), 
“If you are rendered helpless (about knowing the amount), then charge a 
tenth.” 6 7 8 If it is known that they charge from us one-fourth of a tenth or 
one-half of a tenth, we arc to charge accordingly, but if they take away 
the entire wealth, the entire wealth is not to be taken away as that is 
gross injustice (treachery). If they do not collect anything, we are not to 
charge either, because they have relinquished charging our traders, and 
also because we are under an obligation to observe a higher morality. 

He said: If an enemy trader passes by an ‘dshir and he charges him a 
tenth, but then he passes by again (on his way back), he is not to charge 
him until a year has passed by. The reason is that charging each time is 
the extermination of wealth whereas the right to collect has been 8 raI \ lec 
for the protection of wealth. 9 Further, the hukm (operation) of the first 




6 It is recorded by ‘Abd al-Razzaq. Al-Zayla I, vol. 2 , 379- 

7 This is gharib. Al-ZaylaT, vot. 2 , 379- 

8 It is to be noted that the Author has deemed it an obligation. 

9 This principle is similar to the principle identified earlier. 
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In addition to this, it is not possible for him to resid - f 

and charging after that does not diminish wealth^ ° r m ° re tha n a 

IM. t , . ‘ 


If, however, he has imposed a tenth on him and h 
al-harb) but then returns on the same day, he is to e , returns toth 
again. The reason is that he has returned on a fresh a,- & h ‘ m a temc 
alter a renewed aman does not lead to the diminishing' ’of 

If a dhimmi passes by the 'dshir with khamr (win T ^ 

(pigs), he is to charge for the wine, but not for th* • 3nd khi ^b 
men, ,!,« he is to charge for the wine means by 
b ess hnn ) said that he is not to charge for either of them as th u (G ° d 
(legal) value. Zufar (God bless him) said that he is to ch-> P bave n ° 
both are equally valuable for the dhimmis .» Abu Yusuf Su b ° th as 
said that he is to charge them for both when he passes bvhL b ^ u him) 
t is as if he deemed the pigs to be subservient (deluded with ^ 
If he passes by with them separately he is to charge for the khamr 7^ 
for the pngs. The reasoning for the distinction according to T " 0t 
rules is that the value in things that have a unique value take 
the ayn, and pigs are classified as such, whereas thinas that ^ ™ & ° f 
.(can be substituted through similar u^S^SS 
and wine is one of them. The reason is that the change is based uo ’ 

““ hCr ^ ShUnS * d - * Isl3m > 

weakh nmhin 0 / 3 7T™ ^ ** Ta S hIib P aSS b X the with 

be chled a a g ‘ S t 7 ° U ^ minor wh — woman is to 

stated und th ^ ^ ^ tbe ^ r men ’ on the basis of what we have 

ted under the topic of pasturing animals. 

informs him^haft,^^ ^ Witb one hundred dirhams and 

over wW^a WK $ i a r ther ^ hUndred at his P lace of residence, 
With which he nass has P assed > be is not to subject the hundred 

which he passes by to zakat, due to their being less than the nisdb 


'C'dn 


can protect. PVW l ° 2Ppi> ' he prlncl P le of protection to wealth that the Muslims 
mean a thing that Uof value^him!^ ^ Pr ° teCti ° n of "ealth of the of the visitor, it will 


Al- Hid ayah 



, a Uo has at his house do not enter his jurisdictional 

^tection- 1 ' ^ , w j tb two hundred dirhams that he holds on 

p! if a p erS ° n paS ^i s not to make any charge on them, because this 
lv tlf of an other ’s ed ( b> , the owner) to pay zakat on them. He said: 
b * rs0 n is not 7\°to mudarabah , that is, if the muddrib passes by the 
yhe same apP ue (God bless him) used to say in the beginning, “He is 
‘jdtir. A^ 11 ^ anl w a char ge due to the strength of the right of the muddrib 
ject the "\ hich the rabb al-mdl does not possess the right to restrict 
„-JOunt ot w ^ wealth a ft er it stands converted to goods (until), 
hi5 transactions i ^ the status 0 f the owner.” Thereafter, he 

this r VltAh ( Rirfavnt nl-Muhtadi’). 


on 


acct 


and l° r 


. IP view we have stated in the Kitdb ( Biddyat al-Mubtadi ’), 
retracted to of the two jurists as well. The reason is that the 

u t neither the owner nor a deputy for the owner for purposes of 
■ Vof zakat The exception is when there is profit in the wealth and 
of the muddrib has reached the level of the nisdb as in this case 
d owner of such wealth. 

If an authorised slave (‘abd ma'dhim) passes by him with two hun- 
dred dirhams and there is no debt claim on him, he is to be subjected to 
zakat Abu Yusuf (God bless him) said, “I do not know whether Abu 
Hanlfah retracted from this opinion.” The analogy to be constructed 
upon his second view about the muddrib, which is also the view ot the 
two jurists, is that he is not to subject him to a charge, because the owner- 
ship of what is in his possession belongs to the master, while he possesses 
the right of transaction alone, therefore, his position is like that ot the 
muddrib. With respect to the distinction between the two, it is sai a 
the slave acts on his own so that he does not ha\e recourse to n ^ 
ter for renewal of autorisation. He is, thus, in need of Protection 
muddrib, on the other hand, acts upon the rule ot agencs <?F 11 j- a 
so that he has to seek authorisation (for zakat) from is ma. en 
rabb al-mdl who needs the protection. Consequently, retraction ( 

Hanifah) in the case of the muddrib will not amount to re rat 
case of the authorised slave. If the master is w.th the slave .he - ■ «> 
to be collected from him as ownership belongs to him. unless th. slave 


-This will lirniTthTprotectionavailable to the area of iurisdi 


etion 


ofthe official lev)'- 
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indebted with a debt that covers his master’s » • 

>s a lack of ownership or there is encumbrance VVca,t,1 > as 

He said: If a person passes by an ‘ashirof the V\ '*** Ul 'H 

they have taken over, and he subjects him to zaknT^' '"ala, , 
pay zakdt once again. The meaning here is t | v „ r ,e ,s f ° b e , d % 

W/ pass by the ‘dshir. The reason is that the n,’ ° ne of the D ^ ade to 
he passed by such an ‘ds/n'r. t’hgencc i s () , °Ple of 

nis Par tas 
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Mi „erals and Treasure-Troves 


ncral like gold, silver, iron, lead or copper is found in kharaj 
Wh en 3 ‘ushr land , 1 then there is a fifth ( khums ) in it, in our view. Al- 
iand d b)ess him) said that there is no charge on the finder of the 
> | mason is that it is mubdh and he was the first to take it 
ir " ner ossession, like something hunted. The exception are mined gold 
int ° I°er and these are subjected to zakdt without the stipulation of the 
30 / ' In one of his views, because the hawl is stipulated for growth/gain 
the mineral represents gain in its entirety. We rely on the words of 
Te Prophet (God bless him and grant him peace), “In rikdz there is a 
fifth (khums)!’ 1 This means buried treasure and in its unqualified sense it 
includes minerals. Further, it was in the hands of the unbelievers and it 
was transferred to our hands through domination, therefore, it is equiv- 
alent to spoils ( ghanimah ), and a fifth is imposed on the spoils. It is 
distinguished from the hunted animal that was in no one’s possession. 
The possession of those who gained the spoils, however, was legal purely 
through the prima facie proof, while the true possession is that of the 
finder. We have given consideration to legal possession with respect to t e 
khums and to real possession in the case of four-fifths, which are assigned 

to his ownership. 

If a mineral is found within his house, there is no charge on it, 
according to Abu Hanlfah (God bless him). The two jurists sai a 


‘Not owned by the finder. . , t v, e mineral 

2 The distinction lies in the effort required to extract the miner- ^ found 

is found without much effort, it is subjected to us lr (see ru e charged, 

in one’s land), but where considerable effort is requited to 

3 It is recorded by all the six sound compilations. Al-Zayla i, vol. 2, 380. 
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there is a fifth (khuirn) in it due to the unrest •- 
we have related H«' .1. . • 1 lc: *ed 



we have related. I le maintains that the mincnl ‘V nK ‘ a htn K 
of the earth, being mixed with them, and no b Ur ° f " 1c coL, - 
renaming constituents. The same should be the Z V' plac *l Uiv^ 
because this component does not differ from the wh T * hi# c °ni,w ’ he 
from treasure as that is not mixed up with the earth ’ * disti 4ui?’’ 

He said; If he finds it in his land, then, from Abu Ha w , 

n) there are two opinions. The basis for the • an,fah (G 
of ,1,;. .1. . UK distinction 


him) u,uv me iwo opinions. i he basis for the dk.;,"'-““ ,n ^odk. 
one of these, and this is the narration in aCc <*ding * 

house was owned without any burden but not the land , i$ th 4 he 

the land an,t o. . 1 ’ ‘ 1Cr efor 


imP ° Sed 0,1 lhe >“ J not the hou« Th hCrnWe ' ‘'"'I 

to this burden ‘“’use. i h e s - 


:Sani ^p plies 


If, however, rifofo, that is, treasure is found in it ft ft I, AM r 
according to the two jurists on the basis of the tradition , 4 for **«»»*, 

The term nkaz is applied to mean treasure due to the underh ^ relatei<l 
of rakz, which means being embedded. Thereafter if it h ? nSn ' lcanin g 
by the Muslims (Ahl al-lslam), for example ^enVh ‘ I r ° ^ 
is etched on it (the coins) then it has the le^al status of { "” a{ shahada h 
Hu^jeh), and its hukm has been identified under its topic If 
have been minted by the People of the lahiliwah like the n't, * 
moh etched on them then Urums is imposed ° f 

-^ lain - d - Thereafter, it it is found in mubah (permissible) land 
_enemv mn-itorv), then four-fifths are for the Under, as he is the one who 
loimd me measure and those entitled to the spoils did not know about 
• Th - ‘ r ’“ ° n?5 £xdusiV£} f TO ^ If lie Person finds it in land that 
m0th£r ’ ? uhm ® ^e according to .Abu Hanltah 
. because enutlemeut depends upon the taking of pos- 

!f 31 ° n 1125 ncnn «a pare According to Abu Hafoftfo and 

Munamman ■ God oiess them;, it belongs to me person for whom foe 


i t , _ ^ juj \\nom me 

rLfilillPnTf* '■j nn r i -» -> _ _ 

_ ’ n ~ ^ -2- person who nas oeen maae foe owner 
m a site nv me imam first noon con guest. The reason is that he was foe 
tern it tatte possession afraid mis possession is erdnsive, thus, he owns 
\ mat u neneatr. the firac 2s well, even though he has possession of what is 
zoove r. h r ife a person cmdnng a fish that has a near] inside ft for he 
- '--2. . nereuHer, r me;; not move out or ms ownership 


~ 1 tr *ti!± rrunmin m^iniuiue aiia-s e-A-Zs 


l 1 . tuL a. efa. 
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■ ) because it lias been deposited within it as distin- 

• (oftI’ c J s ’f or they are part of the land and are transferred 
10 V from l11,nCr .V S .lu‘ person for whom the estate was demarcated is 

^ CL : L^ iuU ] 


I** 


"■ 1)liy er ' vith 1 ‘ s atu ilnited to the highest (oldest) owner during the 
fuivvit- ll,cn ’ '! 'Ijbu' to wlwl the jurists have held. If the minting is 

^ -i . .. wl.s.l r\f rh/> I ; »U il wvvtr#liMii i«\ ih.i 


^.nic p er,ou ’ ', t Vributed to the period of the Jahiliyyah, according to the 


^oos '* is sc hool because that was the original period. It is also 
/M-reJ vicW ° 1 K ,i . ibiiied to the Islamic period due to the limitation 

i‘ is, ° b 

uirO oi t,mL tcrs the fiar (tl-harb on amttn (safe custody) and finds 
( If a P crS0 'r C u c enemy a treasure, be is to return it to them in order to 
jn tb c h° usC ° * 'because what is in the house is in the exclusive posses- 
',void decept' 011 ’ howcvcr? g 0 finds it in an open place, it belongs to 
•ion of the ^ jt not in thc exclusive possession of any person 

Htn. Thc rea ‘ S °' rt i, nl to deception. There is no obligation in this case as 

d will not amount to ut t _ ^ , w „ hh 


sn H inn ^ position of one who has stolen concealed wealth 
this person i> r n „ n a in ttw> mmmtains due to 


nil lSlllinc Liinuiwu 

; person - turquoise found in the mountains due to foe 

f lhc p r0 phet (God bless him and grant him peace), There is no 
" 01 ‘ s ° ines ”5 There is khums on mercury (quicksilver), according 
on ^ ^ of Aba Hanifah and it is the opinion of Muhammad 

t0 . l ,\ 1 " L m ) as xvell with Abu Yusuf (God bless him) disagreeing. 
not i, no khu,ns on pearls and ambergris according to Abu Hanijah 
md Muhammad (God bless them). Abu Yusut (God bless h, ml said that 
j, khwns on both as veil as on all jewellery nrcovered Iron, the sea, 
Vcause ‘Umar (God be pleased with him) took a fifth from ambergris. 
The two jurists maintain that the depth of the sea cannot be vanquished 
(subjected to control), therefore, what is taken from it does not amount 
to spoils even when this ft gold or silver. The report item L mar (God tv 
pleased with him) ft applicable to what the sea has cast out on me shorn 

and that ft foe view we uphold- 

ftfoen goods are fomvd buried in land, foex- belong to the person wfto 

finds them and Ifoiim? ft due on them, me means i-i— 

found in land that ft not owned by ammne tot m foft “* e f - 
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..sf on Crops and Fruit 


Zakat 


Abfl Hanifah (God bless him) said that what (he earth makes to grow, 
whether less or more, is subject to ‘ushr (tenth) irrespective of its being 
irrigated by flowing water or water from the sky, except for firewood, 
cane and grass. The two jurists said that ‘ushr is not obligatory except 
on those (crops and fruit trees) that leave behind (storable) yield whose 
quantity reaches the level of five awsuq. One wnsnq is equal to sixty sn's 
by the standard of the Prophet’s (God bless him and grant him peace) 
wasaq. There is no ‘ushr, according to both of them, 1 2 3 on vegetables. The 
disagreement is on two points: on the stipulation of the nisdh and on the 
stipulation of non-perishability. On the first point, the two jurists rely 
upon the words of the Prophet (God bless him and grant him peace), 
“There is no sadaqah ( zakdt ) on what is less than five awsuq” 1 The rea- 
son is that it is sadaqah (zakdt), therefore, nisdh is stipulated for it so as 
to ensure sufficiency of wealth. Abu Hanifah (God bless him) relies upon 
the words of the Prophet (God bless him and grant him peace), "What the 
earth brings out is subjected to £ ushrp and these words do not make dis- 
tinctions. The interpretation of what the two jurists have related applies 
to zakdt on trading goods. The reason is that the people in those days 
used awsuq for trade where the value of the awsuq was forty dirhams . 1 he 
owner is not given any consideration here so how can his being wealthy 


'That is, Abu Yusuf and Muhammad (God bless them). 

2 It is recorded by al-Bukhari and Muslim from Abu Sa‘id al-Kliudri (God he pleasei 
with him). Al-Zayla‘1, vol. 2, 384. 

3 In these words it is gharib, however, a tradition in the same meaning is ucou 01 
al-Bukhari from al-Zuhri from .Salim from Ibn 'Umar (God be pleased with t um 
Al-ZaylaT, vol. 2 , 384-85. 
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be relevant. It is for this reason that no hawl (annual 


'v^Okj,!: 1», 


“tn, 


as 


that is done for purposes of growth/gain, is sti Pu[ , 


' "'Me this i s .a. 

On the second point, the two jurists rely Un ' 8u,n 
Prophet (God bless him and grant him peace), “The ^ w ° r ds 0( - 
thecase of vegetables.” 9 Zakat cannot be deducted fV,T ?«dri a-^ 

to the impossibility of a hawl), th ere fore, the word a,!/?,! I I?* etab| cs 
as ushr. He (the Imam) relies upon what we have |v) . / ls to fo 
narrated by the two jurists is interpretated to mean V 1 ’ hc h'aditi'" 1 

official charges (when they pass by him). This is wh o Ai? ,', that ‘he toll! 
bless him) adopted. Further, the earth makes to grow- thin , (( ><kl 

ishable, thus, the cause is cultivable land. 5 It is for this ^ thiU ilre Per 


in 

(due 


kharajis imposed on such land. 


reason too 


that 


As for firewood, cane and grass, they do not usually cro , ■ 
rather they are eliminated from such land. If, however su -| 7 ” ° rcllard s 
for growing cane, trees and grass, ‘usl,r is to be imposed Th ^ '* USCci 
tioned is Persian cane. As for sugarcane or aromatic cane ’there ? 
them. The reason is that the exploitation of the land'’ is intended tl" 
them as distinguished from palm leaves and chaff as the purpose 77^ 
and ta/ur (dates) are different from these two things. ' ruit ’ 

He said: On land that is irrigated with large buckets, watering wheel 
or the water scoop, there is one-half of the tenth on the basis of both 
views. I he reason is that the burden is excessive 7 in this and is less in 
what is irrigated by the sky (rain) or flowing water (canals). If the land 
is irrigated with flowing water and with large buckets, then, considera- 
tion is to be given to what occurs for the major part of the year, like the 
discussion that has preceded with respect to pasturing animals 

Abu Yusuf (God b less him) said that things that are not measured 
y the wcisaq , like saffron and cotton, arc subject to ‘uslir when the value 
of these things reaches the value of five awsuq of the cheapest crop, like 
barley in our times. The reason is that it is not possible to make a deter- 
mination for it from the perspective of the sharVah (that is, the texts), 


re !f, d i om a number of Companions (God be pleased with them). One ver- 
vol. 2,3°86 MU adh G ° d bC pleaSed W ‘ th him) 15 recorded ty al-Tirmidhl. Al-Zayla'i, 


HTat is, all perishable goods are subject to the charge. 
Exploitation of the land is the basis in this case, 
e charge is reduced due to the excessive burden in this case. 






| ue has been taken into account as in the case nftrad- 
.,-e!‘ >re ’ sl,L . 1 ' i! iinmad (God bless him) said: ‘Uslu is imposed when 
coo tls - N !’. jehes five units of the highest unit of weight used in its 
produce |ta ^ w hich the produce is measured. Thus, in cotton he 
‘“ory tl ' r0l | b lt ,- 1VL . camel loads, with each load being three hundred 
il,U ’ ft ln saffron he took the standard as five mauiuls. The rea- 
,iflun ds ’ mines subjected to cubic measure the wnsaq is the highest 
is that in h ' 


son 

unit afiL ' 


:d. 


of honey a tenth (‘usltr) is charged if the yield is from 
( (,od b * css Mu) sa ' d tbal il > s not to be imposed, 
kluirij * alU 'j s ( | ult j ( is produced by an insect and thus is similar to silk. 

Th c rcastm ' t | ie W nrds of the Prophet (God bless him and grant hint 
\Ve rc 'y j K)nc y ti 1C re is a tenth.”" The basis is that the bee partakes of 
P eiice ^’ it j c ru i l anc l on these there is a tenth, so also in things that are 
n° WL ’ ri ’ ‘ | f rom them. This is distinguished from silk-worms as they live 
^ leaves and the tenth is not imposed on them. Thereafter, according to 
°" J j. in ifah (God bless him) a tenth is imposed on it whether it is more 
‘ lU‘ because the nisiib is not taken into account by him. According 
° f Abu' Yusuf (God bless him), the value of five awsuq is to be acknowl- 
j d as it is the basis for it. It is also related from him that nothing is 
charged on it until its value reaches ten qirbs (where one qirb is equal to 
five maunds). This is based upon the tradition of Banff Shababah that 
they used to pay the Messenger of God (God bless him and grant him 
peace) in this way. 9 The weight of five maunds is also narrated from him. 
The weight of five afrdq is narrated from Muhammad (God bless him), 
with each faraq being equal to thirty-six rotls, because the faraq is the 
largest unit used to measure it. The same applies to sugar cane. 

There is a tenth (‘ushr) on honey and fruits produced in the moun- 
tains. According to Abff Yffsuf (God bless him), it is not to be charged due 
to the absence of the cause, which is productive land. The basis for the 
annroved opinion"’ is that the purpose is attained and that is the yield. 


"It is related in these words by al-'Uqayli in his book Kitab al-Duaafa through ‘Abd 

al-Razzaq. Al-Zayla'i, vol. 2, 390. • 

At is recorded by al-Tabarani in his Mu jam. Another tradition in the same mean g 

is recorded by al-Tirmidhi. Al-Zayla‘i, vol. 2, 391- 

"’That is, the Zahir al-Riwayah, which is the rule mentioned above. 

"Mere yield is not sufficient as that is present in the case of grass as we . 



Me Mivl: lu things that are p induced In t | K , . 
to 'usftr, the wages of the workers and expending' * a,,d »r* Sl . . 
not to be taken into account.** The basis is t |, u q U ^ Urt ^ o n 
him and grant him peace) ordered'* that the obl,\.!r r ° phct (Gn'!f ar < 
the burden." thus, calculating these expenses I, .*“* ,on Co n>v- d 

u. . ..u. If.. L . .-\. ... . ' ' *' l 2 * - s no 


He sat'd; It a member of hand Tauhlib owns i T““*^ 
to pav double Win This is known through the ‘ and > then k 
the C ompanions (Hod be pleased with them) Wcor I p lSCnsus ' 

W W.n). in the case of land purchased Mll ^n ' 

litu there is a snu'lo S ichr .1. . ‘ ' bhlibt fn,,.. . ' 


't'eaning nd Mth 


is 

(Hod bless him), in the case of land purchased Iw viC rl° Mldl *m n ' 
*‘ m 1 **'• because the intpositbn £ ? 

v.ew bv a change ot ownership, if a tlhimml purchases tl T alu ’ r »n hh 
agl III [.bn the laud retains the original imposition loVei/"* 1 
the tKTUussththtv ot tloiiMin.i a c,... t.:... .. ltlr view, du e ( 

as 

land 


thl ‘ Permissibility of doubling it for hint on the w| 1 ^ ^ t 

Passing by the tolls official (Wn». Likewise, ifaMu^nlT " ifh * -a 
rou, hm, or it the Taghlib! converts to Islam and this n ? tht> 

Aim Hamfah (God bless him), irrespective of the doubling l ‘ Ccordl «g to 
or having been acquired, because doubling has become a char^ 0r ' Sinal 
land, it stands transterred to the Muslim with respect to it ‘ 8 \° n tlle 
ot kharaj. Abu Yusuf (God bless him) said that it [everts to ^ 
due to the lapsing of the cause for doubling. It is stated in the Book "hT 
tins is also the view of Muhammad (God bless him) insofar as it is veriS 
from him. He (God be pleased with him) said that the manuscripts have 
ftered with respect to his view. The most authentic view from him i 
hat he sides with Abu Hanlfah (God bless him) in the retaining of dou 

. ,rnpOSlti ; >n exce P l that hls v iew pertains only to the original (double) 
imposition, because acquired double imposition cannot occur in his view 
due to non-alteration of imposition. 15 

If the land belongs to a Muslim and hesclls it to a Christian, by which 
he means a Mumml other than a Taghlibi, and he takes possession of it, 

GSo as to reduce the liability from ‘tishr to one-half ‘nshr. 

nin frrfSnW lhC !f- thinSS IT 3CCOUnt Whcn hc ordered a distinction on the basis of 
nun-fed Zands and irrigated lands. 

v ,:-- rring ( ° th<? traditi ° n rCC ° rdcd b >' a)_ HukIiarT from al-Zuhrl. Al-ZaylaT, 
for ‘™ P ° nan ‘ f0r dctcrrnining the nature of ' la " d in Muslim countries, 

S r “ r : nature was settied - in » the in . 

2 IffecK it J and °\ UShr ,3nd * CVen if * is owned by Muslims? The 

avenues of kharaj. aVCnUCS0 CXpen ,ture > because those of ‘ushr are different from the 


/\i- nuiuyun 


. t to the payment of kharaj , according to Abu Hanifah 
he i s sUb ' , be cause this is the most suitable liability for an unbe- 
th !' l j bless huU ^ to A bu Yusuf (God bless him), he is to pay double ‘ushr, 
l . C ’ er- A cC ° rdin fent on the avenues of expenditure for kharaj on the anal- 
'Tich is to bc ^ b - an d this is simpler than the alteration of the liability. 
^! 0 fthe T3g M l uha mniad (God bless him), the land will retain its sta- 
nding to 1 d because it is a burden placed upon the land and cannot 
^ofushr h' n case Q f kharaj. Thereafter, in another narration, it is 
bc >jltcred aS lU the avenues of expenditure of sadaqat (zakat), while yet 
^ be sp ent °’ bon Mentions spending through the avenues of expendi- 
n0 thet iuir ra f Muslim takes the land from him through pre-emption 
' 0 f 1 ' ’■ - 1 — : ‘ : - 


tl ire *-’* , , J an d is returned to the seller due to the vitiation of the 

(shuf 0 ® °. r 1 iu remain ‘ ushr land as it was originally. In the first case, 
sale, t ben ’ redirection of the bargain towards the preemptor, as if he 
it is due to t e it f rom the Muslim. In the second case, it is due 

was the one as a legal effect of vitiation, which rendered the 

t0 return an F ‘ urt her, the right of the Mushm was not extinguished 
sale non ' cx ‘ S ^ chase as he was entitled to restitution, 
due to tms F ^ MusUm has a site demarcated for a house and he turns 

HC Orchard then, it is liable for ‘ushr. He means thereby, when he 
“ *?“ u with ‘..shr water, however, if it is irrigated with kitoroj water, ,t 
U sobjcct to kharaj. The basis is that the burden in such a case revolves 

1 round the water used. 

There is no charge on the Magian with respect to hts house. The 
basis is that 'Umar (God be pleased with him) exempted residences from 
charges ■' If. however, he turns it into an orchard, It becomes liable fo 
kharaj If he waters it with 1 u-.hr water, then, due to the obstacle of tmpos 
£2* 00 him, as it contains within it an element . attatmn ,g nearr^ 
to God, kharaj is imposed on him, which is a pena t) t a s “| dtte 

On the analogy of the views of the two jurists, ushr is o P 
,0 the use of ushr water, except that according to 
him) there is a single ‘ushr, while there is double ushr according 

Yusuf (God bless him); the reasoning for this has P^ e e . and river 
Thereafter, ‘ushr water is ram water, water o > - s water c 
that do not fall under the authority of anyone. Kharaj 

■'This is another rule for determining the nature of land ded a report tl 

' 7 It is gharib, however, Abu ‘Ubayd al-Qasim i n a a 
conveys such a meaning. Al-Zayla‘1, vol. 2 , 394- 
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camh dllg b y non-Arabs. The water of rivers 

ami Furat is 'uslir water according to M,,lv„ Ji1y - lln > Sayhn. 

because no one protects them as in the case of ” (G » d bU 


because no one protects them as in (G ” d C’ ^ 

spring water). It is kharnj water according lo A bfi v" ^ Wcl1 as £. hb *», 
because boat bridges are built over them, and th ' (God b] e * ! ** 
tection. SlSani » d icatio n t llln ). 

On the land of a minor and a woman of fianu Tm,, ° ^ 
charge that is imposed for a Taghlibi man that £ V 8 , hl,b is i«ip 0 , , 
land, and a single kharnj for kharnj land. The basis isH^' " s/ ' r f «r W 
was concluded for doubling the and not a iTi ^ 

aftei on the minor and woman when they are Mud' C burden - Th erp 
imposed, which is doubled when they belong to the nW* Slngle 'ushr i s 
He said: There is no charge on a spring of ^tar and u Taghlib ’ 

The basis that it is not something that is a yield of the h ?. land ’ 8 
with a fountain like a spring of water. In kharnj land khl ■ t . W . a Sprin 8 
on it, and this, if its surrounding area is suitable for cultivltfo 5 ? P ° Sed 
kharnj is dependent upon the ability to cultivate. 19 n ’ beca us e 


4 applies to petroleum. 

f s a; .5 not imposed if there is no potential for cultivation. 


Chap 


ter 3 7 


persons 

Cannot 


to Whom Sadaqah ( Zakat ) Can and 
be Paid 


kless him said: The basis for this are the words of the Exalted, 
He ^ G0 for the poor and the needy, and those employed to administer 
“Alms are ^ thosg whose hearts have been (recently) reconciled (to 

the h) "for those in bondage and in debt; in the Cause of Allah; and for 
^va farer: (thus is it) ordained by Allah, and Allah is full of knowledge 
the way ^ ^,^ ese are e jght categories. The muallafat quluhuhum have 

been dropped from these, because God gave strength to Islam and made 
iOree of their need and a consensus (ijma) was arrived at on the issue. 2 
Th efaqtr is one who has meagre resources, while the miskin is one who 
has nothing. This view is narrated from Abu Hanlfah (God bless him). It 
is also said that the position is the opposite. Each view is supported by its 
own reasoning. Thereafter, they are two categories or a single category, 
and we shall mention this in the Book of Bequests (Wasayah), God, the 
Exalted, willing. 

The imam pays the official, if he works, in proportion to his work, 
and gives him what is enough for him and and his helpers,' but not lim 
ited by the eight shares/ Al-ShafiT (God bless him) disagrees with this. 
The basis is that the official’s entitlement is based upon sufficiency, there 
fore, he is to take it even if he is well off. There is, however, an element 


‘Qur’an 9:60 

2 It is recorded by Ibn Abl Shaybah. Al-Zayla 1, voL 2, 394- 
3 This rule mav be noted for distributive justice. 

2 Some may say that these are seven avenues, because t e 5 Te f ° _ un b e . 

qulubuhum was dropped. The response is that these peop e ^’f re f . . 
lievers and Muslims. The share of the unbelievers was droppe m 
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Uk 


(suspicion) ofsadaqah in it, therefore, a Hash ' - - 

it in order to keep the relationship with the Mes^ ° ftlc,a] is n 
him and grant him peace) free from any suspid^ 8 ^ ° f G °d (n - 
person does not have the same status with respect ° f ' ' mpUr % 
suspicion does not arise in his case. F 1 to r eve renC( L' y r kf) 

He said: In the case of slaves, the mukdtabs are t v US)t he 

ing their freedom, and this is on the basis of a r ra b& heI P e d in 

The debtor (ghdnm) is one who fa evi^r- 

and does not possess a msd& that is in excess of hi, - P^ent 0 f a , 

b '“ s h, ™ ) said thatheisa person who has borne a det!'f AI ‘ ShM ' (G i 
.heresolnhon ofdispo.es and ,o po, on, ,he fires 

A person striving the path is one who has bec„ m a 
participating in battle, according to Abu Yusuf (God b after 

that is the implication of the term in i, s unqualified ^e hlm, ' be «u« 

to Muhammad (God bless him), he is a person who has T'" 8 ' Accor >H 
after the hajj. It is reported that a person donated his she 0 ™' "T*** 
path of God. The Messenger of God (God bless him and gram h”' ' h ' 

ordered him to provide rides to the hajj pilgrims 6 It is not ? J Peace ) 

szsr * - ”■ •*? 

the rthTf ThCSe arC u the aVCnUeS ^ 0f ^ thus, the owner has 
the right to pay to each one of them, and he also has the right to pav to 

one category. Ai- Shaft', (God bless him) said: It is not permitted except 

themVf three P ersons In each category as attributing the sadaqdt to 
m for entitlement. We maintain that attributing it to them is for 

estahlT 8 that ! hey represent the avenu ^ of expenditure and not for 
establishing entitlement. After it has become known that zo*af is the right 

0 > he Exalted, and these categories have become avenues due to the 
n er ying cause of poverty, therefore, no attention need be given to the 
mult, pi, city of the avenues. The position we have taken is narrated from 
mar and Ibn Abbas (God be pleased with them ). 7 

“ n , arrated b y al -Tabari in his Tafsir. Al-Zayla‘I, vol. 2, 395. 

^;; r r re Tn edbyAba Dawad SU P ports this - Al-Zayla% vol. 2, 395. 

Al-Zayla‘1, vol T39 ^ ^ ^ With them) is recorded by al-Bayhaqi. 


1 
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^ itte g to pay zflkflt to a dhimmi, due to the words 

■ s 0 ot P err ”’ bless him and grant him peace) addressed to Mu" 
h ( G ° d .t.c him ), “Take it from their rich and return it to t 


P phet ( Go - th h im), “Take it from their rich anc 
th < ' b£ pl £aS He may pay. to the dhimm h Other types of sadaqoh. Al- 
(P°»t pie said: ^ him ) said that he is not to pay it to him, and this is 
(Go d bless Ak u Yusuf (God bless him) on the analogy of 

5 one n arratl °L words of the Prophet (God bless him and grant him 
vfe rely on ^ tbe people of all religions .” 9 * * Had it not been for 
“Give < dh we wou ld have upheld payment to them out of 
v€ tdition of ^ 


of 
adh 
it to their 


the tra ' 


^ 11 10 

as weU ' . t to he built with zakat (funds) nor is a shroud to be 
. m° sC l ue ^ t due tQ t h e absence of passing ownership, which is an 
, r0 vided with 1 , ^ The debts of a deceased person are also not 

itial elemen Kpranse the repayment of the debt of another 


0 , ipment of zakat. me ueuu. a — 

essen tial eien throUg h it, because the repayment of the debt of another 
t0 be satistie on the part Q f such person, and especially on 

does not imp y deceased A slave f s no t to be bought with it for purposes 
the paG ot 1 e M - lik ( Go d bless him) disagreed with this and upheld 
0 f em a n cl P a 1 ' ^ & skve with it on t he basis of his interpretation of the 

the emanctp ^ for slaves ;m We argue that that setting free is 

T Itinction of ownership and not the passing of ownership. 

Tim is not to be paid to a wealthy person due to the words of the 
Prophet God bless him and grant him peace), “S ai n ah (zakat) ts no. 

? , fnr a ri ch person .” 12 In its unqualified meaning, this tradition is a 

kW f neainst al-Shafi't (God bless him) in his view about rich warriors, 
rXthe'tadtnofMuadh (God be pleased withhim), which we 

'"ft saU The person paying z aUt is not to pay ^ 
grandfather howsoever high, nor is he to pay it to hts Add, and ltiut chid 
of his child howsoever low. The basis is that the benefits of prop y 


2 , 398 


It has been reported by tiielmams of all the six sound compilations. Al-Zayla'i, vol. 


9 It is reported by Ibn Abi Shaybah. AT Za y la ** vol ‘ ^ f 3 f_ t£Xt 0 f t he Qur’an. 

“Due to the unrestricted and unqualified meaning 

"Qur’an 2:177 • , r aw nleased with them) . A tradition 

12 It is related from a number of Comapnions ( o nawud, while another 

from Ibn ‘Umar (God be pleased with both) is recorde y ^ Al-Zayla'i, vol. 

from Abu Hurayrah (God be pleased with him) is record > 

2 , 399 - 


koo a A 


. » 1 — r 1 <- 
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linked between them, therefore, passing of ovvnersh ' - 
is not realized. He is not to pay it to his wife either d'" 3 COn5 Plet ef 
participation in the benefits in practice. Nor is the UC l ° tfle c 0 ef ° r, b 
husband, according to Abu Hanifah (God bless hirT) 0 ™ 311 
we have stated. The two jurists said that she may D av T the bas 's of? ^ 
words of the Prophet (God bless him and grant hZ * tQ bim d Ue t Q 1 
two rewards, the reward of the sadaqah and the reJl “You k 1he 

he He saiVI this tn thf* x*rifs> ru_ » ^ ^ strength ^ 


. i " • liit, re warn r 

the bond."'- 1 He said this to the wife of fbn Mas'ud (Cr u Stren 8^eni 
h,m) when she had asked him about paying the w"? , p,eas ed J, 8 
We would say that this tradition is to be into .5 h (zak «) to hi h 


We would say that this tradition is to be interpreted mm to 2 

lory sadaqah (charity). mean super ero 


He said: The person paying is not to give it to his e, 
mukmah slave and his umm al-walad, due to the lack of T - S,ave ' bis 
ship, because the earning of a person owned is for his ° Wn ^ 

master has a right over the car nines of hie da,,.. astcr > and th e 


- o uwnea is for hu F,| c] 

master has a right over the earnings of his slave According ^ and tF,e 

» »"**"«* completely. He is also not to pay it Z a if/’ °?^P 

has sed free in part, according to Abu Hanifah (God bless him he 
he has the same status as the mukdtab, in his view The tw beCau * 

that he may pay if to him as he is a free man unefcr debt Z ^ 
He ts not to pay zakat to the slave of a rich man, bccau’se theT^' 
^tp stands transferred to the master. Nor is he to pay h to 
and, p e rwn if he is a minor, as he is deemed wealthy due to the f ^ ° f 
CJa/ e f e of/m ^ distinguished from a child who is a ma JTZ 
poor, because he is not deemed rich due to the financial ease ofh/sfath^ 
even ifh/s maintenance is the father's liability. This is distinguish, 1 f ' 

/ ,,r : ** t rw ;r sk - * ^r. 

J 2 Zclr * ndl anJ doa nM «“* «e due to her 

Ihefrmh air n !* ‘° ‘ hc ,ianfl Hishim ’ duc ,0 ,hc words of 

“ n , an f. Sram ,,im “° < ia "“ HUWm. 

impurity Zd it 1 y " U C ! rly Msh wato ' of tlw P^ple and .heir 

d/s inguLcd to 1 Zi"T m T d y ‘ m With ,hc m ‘ ,r 'lto fifth.’"’ This is 
fc fro,,, voluntary chanty, because wealth in the case ofntte 


“'ZtZr ° r ‘ l,e j"’ao." N “'' i ’ ,b ” M2 ' al1 ’ a, ' Tirmidhi aDl1 
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cH* 


poOB 


-pUE 


hat has been soiled through meeting of the obligation, but 
]ili£ sv-a ter ^ olunt ary charity it is like the coolness attained with water. 16 
iS „ the ^ ° ^ (the B anu Hashim) are the families of ‘All, ‘Abbas, 

' s ,, d al-H^rith *k n <A bd al-Muttalib (God be pleased with 

Ta ‘far, ‘ Ad ‘ fj n as t heir clients. All these persons trace their descent from 
^em) as ' ve ‘ A bd Munaf, and the tribe takes its name from him. As for 
Plash' 01 lbn it is narrated that a client of the Messenger of God (God 
their c]ient ^ d g ra nt him peace) asked him whether the sadaqah waslaw- 
klesshim an^ rep]ied3 “No, you are our client.” 17 This is distinguished 
fill for hl ^ £ where a Qurashi sets free a slave who is a Christian so that 
from the ^ ken f rom him. It is the status of the emancipated person that 

jizyah account, as this is analogs-, while the association with 

will be taKen , . 

the client is 


through the text and is specific to zakat. 


Abu Hanifah and Muhammad (God bless them) said that if a person 
zakdt to another on the assumption that he is poor, hut it turns 
P a),S t j iat fr e j s rich or a Hashimite or an unbeliever or he had paid in 
?he dark and it turned out to be his father or son, then he is under no 
obligation to repay the zakat. Abu Yusuf (God bless him) said that he is 
u> pay once again. The reasoning is that his mistake has become evident 
-,-jth certainty as well as the fact that it is possible to discover the reality of 
these things. In such a case the situation is like using utensils and clothes 
(that have acquired impurity without knowing about it). The two jurists 
(Abu Hanifah and Muhammad) rely upon the tradition of.Ma'n ibn Yazid 
in v/hich the Prophet (God bless him and grant him peace) said, “O Yazid, 
you have what you intend, and O Ma‘n for you is what you took.” 1 * In this 
case the representative of his (Ma‘n’s) father had given him his fathers 
sadaqah. Coming to know the reality in such situations is a matter of 
investigation and not one of certainty, thus, the decision is based on what 
he is convinced of as is the case with the ambiguity about the direction 
of the qtblah. There is a report from Abu Hanifah (God bless him) that 


l6 The question to be raised here is whether zakat can be paid for setting up and run- 
ning madaris. In our view, the teaching of Islamic disciplines is a communal obligation 
and should not depend uponzokflf or any kind of charity. There should be a mandatory- 
tax in Muslim countries to meet this obligation, not only within these countries but in 
other countries too. 

17 It is recorded by Abu Dawud, al-Tirmidhi, al-Nasa’I and others. Al-Zayla‘i, vol. 2, 
40. 

18 It is recorded by al-Bukhari, vol. i, 405. 
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maintains that in the case of persons other than 
act is not valid. The more authentic report h" • ' Vealth >' pe 
is the situation when he investigated and paid ^’ ever > is the fi/* 0 * hi: 
recipient was a lawful beneficiary. In case he C ° nvir >ced J ^ 

investigate, or did investigate and paid, and in hi! * n d ,° Ubt a nd d *! ‘ hf 
he was not a rightful beneficiary, his act is not vali f red ? min ant 0D j n °' 
the person was poor (in which case it is valid ) wh i i U ° Ws hc knew 1 !! 0 ' 

If he pays to a person and then comes to knou'th't vie^' 

his mukatab slave, the payment is not valid due ! K ' IS flis slave 

of ownership as there is an absence of the tt , h ° ^ C° 

which is a n/Avi as has preceded. " pacit >’ F °r owners)/ 


or 


>P. 


It is not permitted to pay zakat to a person who „ . , 

to) the tnsab, whatever the type of wealth. The basis is t'hat h' VCaIth CqUa| 
legal!)' is determined through the nisdb (standard ( - K ? t bcing "’eahhv 
existence of wealth). The condition is that such weal h h in8 the 
the primary needs and growth in wealth is a condition for the" ° f 
of payment. Ior the obligation 

It is permitted to pay it to one who owns less than thk 
he is sound a „ invalid) and has an earn in a The 
poor, and ,he poot are an avenue of expend), u^he S^n ^ “ 

II is considered disapproved io pay to one person a sum of two li„n 
dred or more, Warns, bn, if the payment is made i, is valid. Zufar (God 
ess him) said that ,t , s nol permitted, because wealth and payment lie 

, o dth’ ll dC ' ' hUS ' he h “ aC ‘ ,l " r ‘ ;d thC liabili,y “ P av U P°" acquirin. 
wealth. Our reason, ng is that wealth has arisen through the rule of pav! 

of," ’ ' heref “ re ' f °"° m "• but “ is disa PPn>ved due to the pioximitr 
sealth, as ,n the case of a person who prays when impurity lies right 
next to him. * 

He (Muhammad) said: If a person is made wealthy through it, it is 

preferable in my view. The meaning here is being free of asking another 

or a ms on that particular day, because making absolutely wealthy is dis- 
approved. 

Th j a ' < ^ , ^ / dlsa PP ro ' ed to move the zakat of one land to another, 

f ° fe f h gr ° Up ° f pe ° ple is to be distributed among them 

LXI ° t r\T ^ bjSiS ° f What We have related of the tradition of 
God be P^ed with him) and in this the right of the neighbour 
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a person transports it to his relatives or to a people 
.fed- 1 j,. than his own, insofar as there is the strengthenin' 1 
' eL rn° re neC ‘ ■ r * " J - Tri -~ - 


are 

f b° nC 


oft 

nle 


the meeting ot greater needs. It he transports it to peo- 

• b011 - in 11 ° r uc h people, his act is valid even though it is disapproved 

Ll *p 0 th er th3 ° * [ ie are the poor in the absolute sense according to the 
*• • e as eni 


F -ause th 


’’This has preceded above. Al-Zaytfi. voL z. 59*- 


Chapt^ 38 
Sadaqat al-Fitr 


He (God be pleased with him) said: Sadaqat al-fitr is obligatory on every 
free Muslim if he owns an amount equal to the nisab in excess of his 
residence, clothes, household assets, horse, weapons and his slave . 1 The 
obligation is based upon the words of the Prophet (God bless him and 
oran t him peace) in his sermon, “Pay for each free person and slave, 
minor or major, one-half sa of wheat or one sa of dates or one sa of 
barley .” 2 It was related by ThaTabat ibn Su‘ayr al- c AdawI or Su‘ayr al- 
‘Adhari, and through such a narration 3 an obligation is established (but 
not a definitive obligation) due to the absence of a definitive report on 
this. The condition of freedom is stipulated to affirm ownership, while 
Islam is stipulated so that nearness to God is attained. Financial ease is 
stipulated due to the words of the Prophet (God bless him and grant him 
peace), “There is no sadaqah except that borne by the wealthy .” 4 This 
is proof against al-Shafi‘i (God bless him) with respect to his statement 
that it is obligatory upon the person who possesses an excess over the 
food of the day for himself and his dependents . 5 Financial ease has been 


These requirements translate into ownership of considerable wealth in the present 
tinies. There are many people today who do not own the houses they live in or even the 
gleans of transportation that they use. A large number of people do not have the ability 
ore a servant, if that can be treated as a subsitute for owning a slave. 
re . V S rc ^ e d from al-Zuhri through different chains of transmission. One of these is 
by Abu Dawud in his Sunan. Al-ZaylaT, vol. 2, 406. 
hich is a khabar wahid. 

2 1 is recorded by Ahmad ibn Hanbal (God bless him) in his Musnad. Al-Zayla‘1, vol. 


feren ^ l Sa *^ ^ UC t0 wor ds at th e en d of the first tradition that there is no dif- 
1CC betwe en the rich and the poor, however, the Hanafis either deem this segment 


A 1-1 litli)ynh 


determined through the tiisitb as this is what 



for estimating wealth, but a nisab in excess of t | u . n „' < ''' ' hc sh a ? 
ts stipulated as these things are required to meet „ ^ 

required for primary needs are deemed to |,e , ^ ,,C ^V 

latum of wealth), and no growth in them is stii,,,! 7 T”* f f ° r 'he cal ’^ 
nisab that the prohibition of aceemin.,^,/ , ,C(1 - 11 is win, .. ClJ 


myi/Mhat the prohibition of accepting sadaaah,\ ho!?!' " " With 2" 
sacrifice as well as the payment of f, trait are linked. ’ ’ ' 8a, ' 0n of offering 
He said: He is to oav ir tilif 


,, i ■ . ' • " 1 onKed. 

He said: He is to pay it (the amount) on his own 

tradition of Ihn ‘Umar fGod be pleased with f) o,|,, , I U " , ’ duc >oth c 
sengcr of (,od (God bless him and grant him peace, i t ^ Me-, 
obligatory (fard) for every male and female . And h T' h,t al inr 
l he Samc a T»un«) on account of his minor children n, ^ ^ 
he CiU t JSC ,s ,he hcad ( person)” whose (financial) burd i T' K ,hj >‘ 
over whom he exercises legal authority as such a pers, r (!' “i an<] 
ated with the obligation (/hr). Thus, the Icrm/'L total r«?- r' 4 J M ° ci ‘ 
the head) is used, and it is a sign of its causation ti, ■ Zakal {<>r 

•Jns 

UC to the existence of legal authority over them and tlJburden of sun’ 

~ «!■» Have, arc i’ n : 

cruet and when the miner children do not own weallh of their own If 

Aba lu/l T'd' 1 iS bc paW fmm ,Mr wcalll > according lo 

blest Wm I m . y c QS “ f (G ° d blc " ""™' "''ll Muhammad fGod 

bu^Tnd Irr''’ 8 ' "'t!™' “ th>l «**> Ireated i, as a 

burden and it, thus, resembles maintenance fofa wife)/ 

and Ilablliic' 1 'n^ a !| 0n accounl °^bis wife, due to inadequate authority 
the rights ™ T does not * lavc authority over her beyond 

xceoOn th > 0nJ “?' Hc *• <>»« not bear her burden, 

not To Til Pncyibed matters like medical treatment. He is also 

pay on account of h ,s children who have attained majority even 


to have been abrogated by the second tradition or thev 

recommendation. Jr Intc rpret the segment to mea. 

' h » recorded by aii the si* y/und compilations Al y- , 
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II part of his family, due to the lack of legal authority. If 

a re stl' I , .u:i/lr<-n :>iu\ for hie wife witk-.... - - 


a request on their 


■f th^ arc S, f "‘ r ^s children and for his wife, without 

' does pay to , ,„.|i c | on the basis of istihsan due to the confirmation of 

h isdeemeo vs 
path . jp practice. 

permit 10 to pay j, on account of his mukatab slave, due to the 
llc is not alJt j lor ity f wilayah), nor is the mukltUib to pay on his 
absence of j )t ' ca use be is poor. In the case of the mudabbar slave as 
0 wn account. ^ wa / iU i y,is legal authority is established, thus, he is to 

the II" ,, . , nw on nrrmint of his slaves held for mir- 


well as ,nL ’. j | t . ; s n ot to pay on account of his slaves held for pur- 

1 ,hC,r i t Ji»h'il-Shafi*i fGod bless him) disagreeing. In his vie//, the 

oftradewnnai <* 


pay o' 1 


w - ----- - .»■'( n*v 

poses of uaoe '""'.‘ s ‘" ip()n ,h e slave, while the liability of the master is for 

ob^r V rc is n o contradiction. In our view, the obligation is for the 

iak “ 1 ' \- to its cause as in the case of zakdt and this will lead to double 
master one 

payrnenb ^ wh() j, j ointly owned by two partners, there 

• f.trch on either one of them, due to deficient legal authority and 
r ZL for bearing the burden with respect to each partner. I.ikevose 
several slaves owned by two partners, according to AbO Hamfah (God 
bless him). The two jurists said that each partner is liable for the num- 
ber of heads specific to him to the exclusion of fractional shares on be 
basis that he (Abu Hamfah) does not uphold the division of ownership 
in the slave, while the two jurists do. It is also said that Hi ■ vicrv ' - ui - 
upon tjrna, hecauve the share of each cannot he gathered prior to qnmah 
(division), therefore, exclusive ownership of a slave » not established for 

either one of them. 


A Muslim is to pay the fi/rah .... account of his uni, dining slave, .hie 
to the absolute meaning of the report that we have rt jet , as v, ~ 
to the words of the Prophet (God bless him and grant mri p <* ■-> 
dition from Ihn ‘Abbas fGod he pleaded with both). Fay ,! ^' n 
each free person and on account of a slave whether is ts a - . 
or Magian.”' Further, the cause stands established and ^ 

ble for payment. Al-Shaftt (God bless h, *" , b d, ^^ qua | i fid to pay 
the obligation in his view is upon the slave, but - ’ . . im , r an ,] 

it, and even if it was the opposite (with the owner icing an 


Hhe value of the vlave gives rise to payment ofaMt vhai l.<- - 

purposes of trade, , „ , . ...i - , n . 

•It is rewrded by al-llar'qutni in his Sunan. Al /ayU , ■ 
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to Islam, or a child is born on the night of the 
fitrah becomes obligatory in our view, but in his view V Payr ^ nt 
The same applies, in the opposite situation, to a pers ' lS not obj, % 
time from among his slaves or children. He (al-Shafi'j)° n Wh ° 
obligation is specific to fitr and this (sunset) is its time^^^C^ 
the possessive relationship between sadaqah and fitr\ 9 Ur vie w 
payment specific to fitr and this can only be related to t h T ^ng 

night- 15 yand nottL 

It is recommended ( mustahabb ) that the people p ay t h 
of fitr prior to going towards the place of ( ( id\ _ e -^ ] 




P^ce of (Wlp^S 

r,T-r»n+- i — ne basis i s 


Pay I 


day of fitr prior to going 

that the Prophet (God bless him and grant him peace 7 “ u 
prior to moving towards the place of prayer.” 16 The com ^ l ° 
him self-sufficient is that he should not be occupied with ^7 t0 ^ 
alms away from prayer, and this is done by paying earlier 17 Seedn 8of 
If the people pay it before the day of fitr, it is valid, because it ■ 
paid after the occurrence of this cause, thus, it resembles the hast - ^ 
zakdt. There is no distinction between the period of early paym* 1 ' 1 ^ 
another period, and this is the sound view. It is, however, said that ir 
permitted to hasten it up to the second half of Ramadan, and it is said 
that it should be hastened up to the last ten days 


If they delay it till after the day of fitr , the liability will not lapse, 
and they are under an obligation to pay it. The basis is that the meaning 
of nearness to God can be rationalised here as it is a financial burden, 
therefore, the time of payment cannot be the determining factor as dis- 
tinguished from sacrifice (on ‘id). God knows best. 


the 


‘‘’Because fitr pertains to eating and not fasting, and this becomes mean 

m ° rnin8 ' jjnilar traditi 0 * 1 ' 

l6 It isgharib with these words, however, al-Dar’qutnl has recorde aS 

Al-Zayla‘ 1 , vol. 2, 432. r . 

7 So that the people who are paid should be at peace to join the t 
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Chapter 39 

The Obligation of Fasting {Sawn i) 


Ik ,GoJ bless hi ml said'. Smvm (fasti is of two types: obligatory and 
supererogatory. The obligatory fast is also of two types. 1 The first of 
these is the fast associated with a specific time, like the fast of Ramadan 
and a specified ruulhr (vow). Such a fast is permitted with a niyyah 
intention) formed the previous night. If no niyyah is formed till morn- 
ing. a nil ydli formed in between that time and the declining of the sun 
i$\alid. : Al-ShatVi (God bless him) said that it is not valid. 

Know that the stiwru (fast) of Ramadan is a definitive obligation 
MruuJi) due to the words of the Exalted, “Fasts have been prescribed 
tor you."-' A consensus (ijrmV) has taken place about the definitiveness ot 
this obligation. It is for this reason that one who denies the obligation 1 
u imputed with kufr (unbelief). The object of a vow (ruulhr) is mijih 
obligatory V due to the words of the Exalted, “Then let them abide hv 

» . 4 

ttieir vows. * The cause tor the first obligation is the month of Ramadan, 
therefore, the obligation is attributed to it. Accordingly, the obligation 


two obligatory types first and then deals with the third category, 
^ • ‘x supererogatory lasts. The second type of obligatory fasts are mostly those that 
ot ^ ct ault. The exception is the unqualified vow truuJ/ir). 

tGod bless him) said that the rirvyult must he formed the previous 
’Qiir^'* T lS °hh&atory or supererogatory. 

^ ° nC that fasting during Ramadan is not obligatory. 

teisoQ arul not bird, although it is established by the text ot the Qur an. 1 he 

^ntk- ^ l<rxl been subjected to restriction (toWisis) through evidences ol 

*tv ■- ' ot vov *^ therefore, it is now zunni and not ijiiti. 

an 23^a 


ic 


3°5 






^H'k IV; I 


Uvm ' N duc lo lhc 1Vairrcn , c o| a 

cjusc of »h |jsi.» The cause to, ho s , l ' a< *> da >’ uf, he m 

-? * or this jut ,y i;r * «»* ««* 

UM llu ' l-wIttfU w tiling. '■ Wl11 elaborate J ,° w) - The 

Hi,, r.,., . ‘ 1 L ' x plain 


l hc rtMson 'og underlying th 0 issu • r U ' n 

.he words of ,1,0 Pro,!, ,u,d "V »l-ShiSl, I k 

l here is no fast for the n >, ■ . css hlm and eram ’ 18 ba «cd 

vious night."" f urther, as the firs. ° ^ form thc ,li yyah on ,1^' 
»oahd due to the lack of ^ fast has been ren?^ 

JS ,hesc can, 'ot he seoaraied rul J , \^° nd as 11 matter of 


•» these cannot he s ' - ' *° ,S * h <* ^ as a matter 0 ^ 

lory fast as that cm h 1* ^ 

kim J : £ ,;r™’' d .“ * We rlt»: 


-■m.'WwS'Sssssk* 

mn to eat tor the rest of the day, while Z 'u.XlT™ who has mten is 


§ lv en test j- 


™ U \ Cal ^e rest of the day. whife te'ZhT"* ^ < ate " « 
hat he fal-Shafi'T) has related is t„ i h not eaten ma )' fast"" 

lion of additional merit -vey the neg . 


of additional merit and perfcction ^ ^ ne ga . 

not form a n.yyah at night (but much before' * t ?« R* i Pei ?°" Who do « 
lasting, therefore, fasting from the start will t ' Urther ' lt ls the day of 
may he delayed up to a time that it can Uf>Cm 3 " i}yah ,hat 

*>» caw of the fJ, Th, , h T “ "T Pa '‘ ° f ’ *' ( « “ 

cessation of eatin?) that is extended ( u, ,<!' ' " Slnsle nik " llh < 

the identification of this rukti for God Ih p'TT^' ^ is for 
is linked to a greater part of ii it ^ ^ ‘ huS ’ when the 

from praver 1 ■ u \ exJStence lS aft,rmed - as distinguished 

niyyah linked to. SeVeral nrk ™ and the Precedence of 

forman e fi a ofcorn ^ncement,« is stipulated for their per- 
formance. It rs also distinguished from delayed performance U,aJ) of 


the arrival' o/die'rncmi h 0bl ' eatl ° n ' S renewed with tlu ' renewal of (he cause through 

, A * aS ' day. 1 hus, the month of Ramadan is a general cause, while 

each day is the cause for the fast of that day. The issue affects the formation of the myyah. 

j. , , 1 ^ rCC J °, ed by thc compilers of the four Sunan from Ibn Umar from his sister 
Hat?ah (God be pleased with them all). Al-Zayta'I, vol. a, 433; al-'Aynl, vol. 4. 6-7. 

is g larib. It is mentioned by Ibn al-Iawzi in al-Tahqiq, and he said that this tra- 
■ lll |° ^ IS n0t ' cnown - Other versions of the tradition have been recorded by scholars 
including the compilers of the four Sunan. Al-Zayla i, vol. 2, 435; al-'Aynl, vol. 4, 8-9. 
^ln other words, it means: Do not form the niyyah before nightfall, 

That is, in these niyyah must be linked to the first rukn in order to give validity 10 
the remaining arkan. As compared to this, the sawm has a single rukn and that continues 
for the whole day. 
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' lhc fast of thc day, which is supererogatory 

that depo^f U thc ni yy a h formed after the declining of 

< r Ser a^rSr-preJde a major part of the fast which 
as such a hc pre dominant aspect. 1 hereafter, he sa.d 

*L the jhscnce ol » S J w be for „ lc d between this time and 
„ „ Written in al-S^r" that it IS to 

j,,- decliniul of the > m. ^ u (he sou „ d vjcw . The rc ason ,s lhal the 

[le Ibrined before n« ■ • of , he lasl .„ Half of the day extends 

ttf* aP f the dawn up to forenoon and not up to the declining of 
rw» l d tSdyUte formation of .he ,,/»«h is stipulated for a tone 

the sun. ^ - jt C£)n . j y to t he major part. 

ph“ rW l0,en ' H> ‘ ' e betW een a traveller or a resident in our view 
.^StSmSreeing.yhe reason is that ibe^fevi- 

“ — r 1 ,a t; 

12S££ “ithe obligatory fast), said .ha, his fas, is tun e 
(being neither obligatory nor uafl), while in the formation of an absolute 
l )r „l, he has two views. The reason is that by forming a myyahof nafl he 
is evading the ford. Consequently, he is not entitled to the/artf. We ma 
tain that the ford is already identified in this case and it will be intended 

with the basic niyyah. This is like the previously mentioned person m 

a house, who can be identified through the genetic noun. I e orms a 
niyyah for a nafl fast or for another obligatory fast, then, he has formed 
a niyyah for the primary fast with an additional aspect. The additional 
aspect will become superfluous and the primary obligation will remain, 
and this is sufficient (as this is the obligation prescribed). 

There is no difference’ 7 between the traveller and the resident, the 
healthy and the sick, according to Abu Yusuf and Muhammad (God bless 
them). The reason is that the exemption is provided so that the handi 
capped person does not face hardship. If he decides to bear the hardship, 

1 'That is, al-Qudim. 

”By Muhammad (God bless Kim). 

,s That is to come after the niy)’ah. 

’’'Zufar (God bless him) says that the traveller is not entitled to this facility an e 
must form the niyyah the previous night. 

’’ In employing an absolute niyyah, the niyyah of nafl or that of another wajib. 


Al lliihtyoli 
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Ik- is associated willi tlu- person who is nut liandit • 

Aim l.lcmilah Kind bless him;, when tlm traveller V./'l’t ' Au " ,tJi 'V t<, 
ill, forms a niyynli for another oblij-iitor y Iasi, it is.hreu 7 Pm ‘ ,n w *>o i\ 
rik- reason is that lu- has utilized his lime loiiheohlilr V‘ ch a **#b 
immediate compliance, due to the pressure o[ itmuedi^" * K ' U ^ l,i *d 
(ol the ijitthi while he will keep the last ,,| Ramad-ii ' , ’ Cr, " ri11i 'tlcr 
wtthin the duration planted. With respect to the n iyy,,/, '7 li,tc,,i,1 8 it 
last, there are two narrations from him."' The reasonin . |° ' Vol " MI '"'y 
ti«m in one narration is that In- has not milizcd his Z, !’! ' livti " c 
important. l * ° r '"C more 

I le said: The second type " is one for which lie acquires li,h;r, „ 
the ///«/«’ of (delayed performance) ol the lasts of Ramadan ih . V ’ ' k ‘‘ 
ified vow (mulUr) 1 ' and the lasts of expiation (kaffM) TIkTc ,7!^' 
permitted except with a niyyah formed the previous night The'h.V' 01 
tltat these have not been preascertained and it is necessary to K |’ I'niv 
them prior to commencement. - J 

All the nufl fasts are permitted with a niyyah formed prior to the 
declining of the sun, with Malik (Cod bless him) disagreeing as he 
adopts, in an unqualified sense, the tradition we have related.-' We rolv 

.... 4 I. I . . 1* i I. IV I i till! ' 


when he Woke up without having formulated the intention to fast, said 
"I am lasting now.”-’ 4 The basis is that a lawful fast outside of Ramadan is 
supererogatory ( tmjl ). Thus, abstaining from eating and drinking at the 
beginning ol the day is based upon its becoming a last due to the niyynli 
in the manner we have indicated. If he forms the niyynli after the declin- 
ing of the sun it is not permitted. •’ AJ-Shafi'i (Cod bless him) said that 
it is permitted and the person will be considered to fast from the time he 
formed the niyynli. The reason is that a last can be fragmented in his view 

1 In line* such na out ion, it will lie reckoned (or (lie /tinl. ji nil in the other lot the im/I- 

‘•'l hat is, the fnril. 

J "< )l the obligatory lusts 

I he specified vow falls under the first type, . 

" I hat is, niyynli has to be formed before the rukn commences so as to idcnlil) w 1 
last it is as distinguished front the fast of Ramadan, which is preascertained. 

-'the tradition that says: There is no fast for one who did not form the niy } 111 1 
previous night. , 

J lt has been recorded by Muslim from ‘A'isliah (Cod be pleased with tier)- Al 
Vltl. 2, -1J6. 

lv l he reasoning for this has preceded. 


Al llnloynli 




, up on waking up, and it is possible that he will wake up after 
f ,| K . slin , except that its condition is that he should noi 
t l"" ICtl "'he lu-i'innmg id I he day. In mil view, he fasts from the begin 
***'' j; it is a t<" '» worship that controls the self, and this is 
niilH" 1 ' H ‘j'st lining l"i •' determined per iod. Thus, it is deemed valid i! 



Suiii i ini. oi- Till Moon 


jj. | t is necessary' that the people try to sight the moan' on the 
|,C -nt y-ninth day of Sha’ban. if they see it, they are to begin fasting. If 
"Tnot visible* to them (on the twenty-ninth), they are to complete the 
Jh'rty days of Sha'btin and then begin fasting. I he basis are the words of 

,| K Prophet (Cod bless him and grant him peace), "Commence fasting 
on seeing it and end fasting on seeing it. II the moon is not visible to you, 
complete the period ol Sha'ban of thirty days. 1 ' * The presumption is that 
i he month is continuing and they are not to move to the next month 
without evidence. 4 '' Such evidence* has not been found. 

They are not to fast on a day of doubt (as to whether it is the thirti- 
, rth) except by way of a voluntary fast, due to the words of the Prophet 
Haul bless him and grant him peace), "The day of doubt is not to be 
observed as a last on the assumption that it is Ramadan, rather it is 
observed as a voluntary last.”'" This issue has several variations. 

imt: I hat he forms the intention of Ramadan, and this is disap- 
proved due to what we have related. Further, it amounts to something 
Minil.ii to wltat the People ol the book do, for they added to the period of 
•tv fast, I hereafter, il it becomes evident that it is the day ol Ramadan, 
h J . M VVI ^ * H ‘ V,I ' K * b ,s th>n of Ramadan), because he witnessed the 
"''and kept the last. || it becomes evident that it is still the month 


irmly *u’ , ° ° ow l I k* view* of the astrologers (scientists) in this matter. Accord 

-• "> the ««. m ,i,„ shm\ 

Ititiii, ,\| / , U fhikhari ,hkI Muslim from Ahu 1 lurayrah (( iod be pleased svith 

'"It is x’/in r jj) il '' 1 U *'i*hting of the moon and not scientific calculations, 

"’"'cil ii as j ' , j- v ‘*l. 2, 440. Al- Ayin says that the commentators have trails 
l *’ n Ihc ik-vi lr J . ' tl<,n wilh ‘>ut elaborating u> status. Al-‘Avni, vol. a. 17. We may add 

f ' l V",g them du,- ti, tl„> heal. 



3 10 Al-Hidayah 

?°0K IV- D 

of Sha'ban, his fast will be deemed a voluntary f ast 

(voluntary) fhst, he is not to fast later as qada' in ] iei ' bre: *s s Ur b 

probable meaning. ' u 03 it as it COnv n a 

Second: That he forms a niyyah for another waiih u- 
approved due to what we have related, except that th, a ,ch is al *o di, 
lesser than that in the first issued Thereafter, it becnn^ 0 " 3 ' Wi< 
is the day of Ramadan, his fast is valid due to the ex T eVldent that i, 
myyah. If it appears that it is the day of Sha‘ban then it ■ ° f bas 'c 
be treated as a voluntary fast, because it is proscribed a h thatl,w ‘U 
cannot be met with such a fast. It is also said that it will h 7 ° bligation 
in conformity with his intention.* This is the sound opining ^ 
scribed fast is one that is prior to Ramadan with the intend! Pr °‘ 
for Ramadan and this does not occur through every fast Th 
guished from the day of The reasoo if that wha, )£££ 
neg'ecrmg l° respond to the call (of God); the response applies “j, 
fast. The disapproval here is due to the form of the proscription. 

Third: That he forms the intention for a voluntary fast, and this is no. 
disapproved 35 on the basis of what we have related.’* This amounts to a 
proof against al-Shafi‘1 (God bless him) in his assertion that it is disap- 
proved right from the start. The meaning of the words of the Prophet 
(God bless him and grant him peace), “Do not precede the month of 
Ramadan with fasting of a day or two days,” 37 is the proscription of prior 
fasting with the intention of fasting for Ramadan. The reason is that he is 
performing the obligation prior to its prescribed time. Thereafter, if this 
fast conforms with a fast that he used to keep, then, fasting is better by 
consensus ( ijma ‘ ). Likewise, if he (usually) fasts for three or more days 
at the end of the month. 38 If he separates it from these, then, it is said 
that not fasting is better in order to avoid the apparent meaning of the 
prohibition. It is sometimes said that fasting is better following ‘All and 

33~ eCaus . e tbe ^ rst rese mbles an act of the People of the Book. 

treated as a wajib if he intended it as such. 

35i S aS , t * n ® ° n tbat da Y ‘ s disapproved whatever the type of fast. 

is also Imam Malik’s opinion. .. 

honed ahov"^ S r3tber ** s ^ ou *d be observed as a voluntary fast” in the tradition 
with him!/!! ! ^ tbc six soun d compilations from Abu Hurayrah (God be P 

with him). A| Zay ,a X v °L 2)44 o. 

hat ,s> the month ofSha’ban. 
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^ leased with both) as they used to fast on these days. 39 

.,. h3 h (God be P f thfi j s to fast himself by way of precaution 

f ° r the pe ° pie in generai that they wait tm the time 
' n(it0 issue * e { he sun, after which they may eat, in order to avoid the 

of the declining 0 

objection. ^ makes his niyyah itself conditional so that he forms 
Fourth- Th3t t he w jn f as t the next day if it is Ramadan, but he will not 
the intention t ^ situatjon he does not fast for he was not decisive in 

if it is Sha ban- ^ ^ ^ jf he said that if he found food the next day he 
f ° rn MnCt'fcund if he does not find it he will fast. 

That he make his niyyah conditional in its details, like forming 
■ ' itjon t hat if it is Ramadan the next day he will fast for Ramadan, 
butlf it is Sha'ban, he will fast on account of another obligation. This is 
disapprove ( makruh ) due to its vacillation between two stipulations that 
are both disapproved. If it turns out to be Ramadan, his fast is valid due to 
the absence of vacillation in the formation of the niyyah itself. If it turns 
nut to be Sha'ban, his fast on account of another wajib is not valid as the 
intention is not established due to vacillation about it. The formation of 
niyyah itself is not sufficient for it. His fast will be voluntary not liable 
for t]ada‘ for he has commenced it as one removing one of two liabilities 
(and not as one that is binding). Tf he forms the niyyah for Ramadan if 
it is to be Ramadan in the morning and for a voluntary fast if it is to 
>e Sha ban, it is disapproved as he intended a definitive obligation only 
I- . one as P ect - Thereafter, if it turns out to be Ramadan, his fast is 
bis'Jn! f ° fwhat has Preceded. 40 If it turns out to be Sha'ban, 

absolute 777°?' ! * S va ^’ as t ^ lat * s performed on the basis of the 
Via'* ^ ' ltSelf - If he renders his fast invalid, he is not to offer it as 

he said’ ° entl ° n stan< ^ s extinguished from one aspect. 

even if the itnarn W ^° S *^ ts new moon by himself is to fast 
hophet (God ble ° ! n °* accept ^is testimony, due to the words of the 
' n S >1, and end fo! lm an< ^. ^ rant him peace), “Begin fasting on see- 
n g on seeing it, 4 - and this person has seen it clearly. 


’vouid bTob'j.f , vacillation in the m yy ah 

l < 43 ?. ^ art °^ a tradition re ^ ^ W3S Certa t n w ^h respect to his intention. 

or ed by al- Bukhari, and has preceded. See al-Zayla‘ 1 , vol. 


312 


Hidayuh 




n he does nol keen the u - .. > 

Sliah 1 i(„h) Weishimj laid ihat he',. l)u ' not fc,« 

f JC > n "' <«P 'lie Iasi and ha, * '" r «P«lki„ M 

fan during Ramadan ahtr bema u ltot ''or*, b c .. aua . '"Hi 
and Ik a liable k-ga|| v ai , 8 '" Uid ab om Hi ’ * “Pda 

" Uni the ,kJ, hi, ,L* n ' , ® W, *"" r y *» him. 0u , 

“ kh » -■* ... . jssl" "* *■* «* . c^r* 

J Lhc rejection of bin c b* vti up ^ i. , ■•' p ' 

“ «** <«»* <«. «..b “ y *n * L„L ; 

,,u " '»•>»»«» on him « br w ,j ,. ' ,w « dial JJ '* 

d. Ia, 11! the tKaanw, i*.'iu e ll h^'j' afltruiS- 

fit suidL- Jf iLere ,v i - ’ P Ift hi* yj^ 

:l,v ^'"way of a ,>iC *** lht ” ? “ m 11 to auepr- 

*«*’ «* ™ * -»IW ,, £ -L Vi * ' ^ * 8 *»*-' * rei. 

Mwfc * b'ob.n uduU> s-uV-mV ^i^u ^ uWw , 

^ - ** ««**X * * d,wb ^ 

■•■••'•'■ - . . ^ v •■..•' ’•-•••• - • 

Va.fOr-r.|.H, t . A ‘ " y ,r Ult lir > "V»* r >*- ttoufll or 

•*v of . ’ , , " ,:ct Jt ,:: !,u ^ iet to« Vj ««id/ lalif atioy. 

• ^ **v -v; - . , 

. --r- «:' 7 * T ? r ' •««***&* 

Vx .v .... . 2 .‘i .' ****** • ***** r**f*CU ' 

J ‘u •»', 'jpvtMm • •'■a ory w^c 


»-*•— i.«o*v -p. ; 

j- y *" v - *- *'*•**■ ••' •- ^ ^ •*. *,*?-#*+ * ■** 

-bV.a.It WJ| , y . _ " V ' "•■■'•' ^-1 '•-!• t -ar. VAd Va a-- •.,> 

^ Mkaas*. K wall V-..,>. 




Al-Hidayah 


33? 


. •, w hat we have mentioned- It ha* been authenti- 

him ^ j li... . UIm itiA rjr^nt Kim riKir^ 


r roof^\^ he prophet fCud bless him and & rant him peace 
r ^^monv Ufa W PPdaun- in the Mghung of the it>'«n 


_!)v es’-a^"" 

^ jj- the te 
^ d ,.: 


7h^ n - hen the imam has accepted the testimony of a single per- 
Tbereafter. ^ for thiftv days, the* are nol to ceavc las ma on 

^and the P^P k n ‘ b * way of precaution, according to the 

•he tes,un T, Hasan from Abu Hanifah God bless hum . .According to 
narration of ^ to festnig. The cessation of tasting on the 

Muri2l The^ umf.nv of a smgle person is established bv rely ^ or, the 

.. VmVencement of «*t <*** ***** % 


nation ora.-/- ^ _ eitMr fasuri ^ .,-H, cessation of tasting on me 

Muri8l Th^surr.f.rv of a smgle person is established tn rei;. ,ng on the 
fca^ '-" * 1 ‘ nf „ rncr: . yf Ramgdcn on the same basis, even thougn it 
r;:SSnX the entitlement to inheritance on the oasis of 
'VV tawresuiWished tfirough the testimonv of the m.dvk lit. 

^2 Xl- H'hen there is no obstruction in the sky. testimom is not to 
^sccwrted until a large group of people sight it on whose report reliance 

« a wwaiion give* rise to rf e .->P»cion or error. The d^on ,s. 
tiwefore to oe vuspendeo till a group is available, inn n c,:4inguiar,sd 
Ki»*. tne case where there is an obstrucuon 'n tne sky s»ne:e "be a Mta 
_._i\ r*j r;t¥.v provide i* opening at tr*e iota*- on o' the mu > r . <■■.<..' T 1 > - 

i' • .ew ■ T> eretrter ir the case of a group n ‘i stated ‘nat oe per- 
i-jd; snould v trie lewder. u of toe samt j .'Cfc t . ;, jj ‘ -i.,‘ God cues. 

• ••• v/v deo the r-umoe* to oe ?•*'*•. r cor.iCera* .on of tr.t n umoe* 
r ituunbr ' There .t no dis' octjor.., for this purpot* ber**e<r 'be res- 
ituf. r;t * erf* at.-; 'Uoy. if-.". uj’S-ss. AJ-"jatiaw. GoC o «£•*■.• r ■— ha 
>'. ',ec 'r.gj tevUTion. of a siogle persvr. is to be accepted * oe'. 
v. e; hvrr. oc.sidt ’*.t •_.• , uo,< . ^ • • t 'jiwtruciioa: for ' " artfos*. 
«'*• i tndictted \\t book of htihs&r o rJBoof S a.- »ut .a'- 
•ve«:b*, < i pery/o «ie jst < pXui/t <- a '.ep' * «Ttr. ' *r t y , » 

L’l " o'. " ; .... r,_„- - -w.i'SEC; V" '. *» r 1 -V. Sj'uJ’ 

* ... r . >. A 4 ^ 

G*.rj 4 { Gii, f,» TbC MKMttC **»•- 'V...** '.•it J.'I 

lit** it*.r i- j . , 

„ * ^ *’ *•''* ».*: V. *U£L *.v. t*W *rvs*m Va:’ fc ^ t»*i* 

' /' Tii? • t *’/^nvs i r ys. virx r.m i.'jt; £*u*r * ■-"* 

^ * * r * **'*•■' • t ' r "ur M^ijairAC i: V/t **1* _ r:*^rC : r 

1(ji **’ ,u ^ "v>**i?r VjC UifK t-T i.*ft jitsc: tu*. j*X «*t 

, ^ ^ V/ * • 'tif •'•jy frh itj'.iUj! m i'A 
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He said: A person who sights the moon by himself is 
fasting, 1,8 by way of precaution. In the case of fastine nrer^?* l ° ^ 
the obligation of the fast. P tl0n lies i n 

He said: If there is an obstruction in the sky, testimony for th 
sation of fasting (Ramadan) is not to be accepted unless givenV ^ 
men or one man and two women. The basis is that the interest 
subject (‘abd ) is related to it, which is the commencement of eatinjnh 
it resembles all his other rights. The time of ‘td al-adha is like that of the 
cessation of fasting for this purpose, according to the Zahir al-Riwayoh 
and this is the sound report. It differs from what is reported from Abi 
Hanifah (God bless him), who said that it is like the sighting of the moon 
for the commencement of Ramadan. The basis (for the Zahir al-Rimyah ) 
is that the interest of the individual is related to it, which is the free avail- 
ability of sacrificial meat. 

If there is no obstruction in the sky, the only testimony that is 
accepted is that of a group whose report conveys certain knowledge. The 
basis is what we have stated. 

He said: The timing of the fast is from the appearance of the second 
dawn up to the setting of the sun, due to the words of the Exalted, “And 
eat and drink, until the white thread of dawn appear to you distinct from 
its black Lhread; then complete your fast till the night appears.” 49 The two 
khayts (threads) are the whiteness of the day and darkness of the night.’' 1 

Fasting is abstaining during the day from eating, drinking and sexual 
intercourse, along with the intention of fasting. The reason is that in us 
actual literal meaning it applies to abstaining from eating, drinking an 
sexual intercourse, due to the usage employed, however, niyyah has been 
added to this in the shar ‘ (law) so that worship can be dist i nguishe rem 
usual practice. It has been applied exclusively to the day due tow at 


have recited. Further, as the linking of the day and night are ^ 

ascertaining of the day is better so that the abstention goes a 8® inS ^ 
usual practice. This is what this worship is based on. Purification 


48 At the end of Ramadan. 

"’Qur’an 2:187 , t j,j s v ers<. 

5 °Ii is said that Adi ibn Hatim (God be pleased with him), when he e3 ^j threads- 
used to distinguish between a white thread and a black thread, that >-s, ^ s£ j 0 j„gthis 
He used to eat till such time that he could actually distinguish them. He wa 
one day when the sun began to rise. The matter was reported to the Prop 1 ^ UI hor- 
him and grant him peace) and he explained to him the meaning given ’V 



Chapter 40 


Factors Leading to Qnda’ and Kajfdrah 


|| t ‘ said: If the person /listing cuts or drinks or iias sexual intercourse 
during the day out of forgetfulness he has not broken his fast. AnaJ- 
og)\ howevei, dictates that he has broken the fast, and this is the opinion 
ot Malik (God bless him) due to the existence of what negates fasting . * 1 * * * 
I he basis lot isfihsdn aie the words of the Prophet (God b less him and 
grant him peace) addressed to a person who ate and drank out of for- 
getfulness, Complete your fast, for it was God who fed you and made 
you drink."’ II this is established for eating and drinking, it is established 
for intercourse due to equality o t the essential element (rukti)P This is 
distinguished from prayer, because the form of saint maintains remem- 
brance and, therefore, forgetfulness does not become predominant . 5 In 
fast, on the other hand, there is no constant reminder and forgetfullness 
can become predominant. There is no distinction between obligation and 
supererogatory fasts for this purpose , because the text (tradition) does 
not provide any details .° 


'That is, food entering the body through the mouth. This is the basis of analogy. 

This is istihsiin on the basis of a text, which is one type of istihsan. 

Tt is recorded by all the six Imams of the sound compilations in their books from 
Abu Jlurayrah (God he pleased with him). AI-ZaylaT, vol. 2, 44s. 

T his is not analog)’ (iji)'ils). It is based upon dahilnt nl-tuiss or the implication of the 
text. Apparently, the extension is from a lower order meaning to a higher order meaning. 

I he illustration is that of saying uff (fie) to parents. If saying ufj is prohibited, then 

abusing them and heating them is de/initely prohibited by implication. This is different 

Irom the present case insofar as an exemption of a facility is being claimed. The Author, 
therefore, says that this is not an extension from a lower order meaning to a higher order 
'twining; the levels are the same and forgetfullness affects each hukm equally. 

^ because prayer does not let a person forget the arkiiti. 

Ih.tt is, it does not distinguish between the type of fasts. 
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•W I lhl<t\ ,ih 


,\l UiMiVith 


its 


•k'uii l\ 


I! the person makes a mistake or docs it under 

i obligation ol qadti'. \] Sh.itVj < t hlo.vs hnnMi Ml . t J‘’"’ , ! c, *“«»ler 

c ease similar to that ot a person forgetting.' o llr ir ! , 

i»t . it ik if . . .. : ... . . argument . 




an 

th 

migaiing.’ t j,. r lr ,,, ■«v» 

existence ot this situation is not wi v common* wher • S ." U ‘ n * ,s '*u< th, 
get fulness ,s common, hiriher. forgetfulness ,s on the n !r, 
whose own right ,s imolved whereas eoeu.on at isos on ,h '^l**** 
otw else. 1 he two are, therefore, distinguished like the net- PJM "'r""*' 
or one who is ill !oi purposes ot ,/ud.j of satof • 11,1 «-Onfti 1n j- 

He said. If he goes to sleep and has a seminal discharge he I, „ „ „ 
broken his fast due to the words of the Prophet , l ,od bless Inn, 

1,m ,H * UL • h, f thm ^ do ■«» break the last of one fasting- v„ m ,t 
suppnig. and discharge.' 1 The reason is that the existence of intercourse- 

•s run found m form or in meaning, which is ejaculation out of desire ami 
direct contact. 

I ‘kexvisc. if he looks at a woman and ejaculates, on the basis ol what 
" l IJU 1 ■' 1 hu.s, lie is like one xvho is fantasizing and ejaculate's 

and like one who masturbates, according to what the jurists say." 

It he applies oil to his body, he does not break his fast, due to the 
absence ul ,i negating factor 

Likewise, if he is subjected to cupping, due to this reason and due to 
what we have related. 

If he applies kohl, he does not break his fast, because there is no direct 
link between the eyes and the mind. Tears emerge like sweat and what is 

11 ditUicnce hrlwecn mistake and lurgetluilncvc i\ tiul llic person foi gellmg 
i.cnd* hi s.T. Hut KdN forint ten the fan, while the person nuking a mistake d«H*v not 
‘Hfcnd Il»c Ad thuuK-b hi* remember* the lau. 

bcvauac hfrdl.inx •►! the fast m both l.i\o i> mil intentional in Ins view 
^ ‘ tt i/Ji'iJi mu al Uirtif ur analogy where a tlof myur.hiny, factor between 

the i wi, pf4lL«ri um evius. 

If f,* j r 4 >\ white Strafed due to the mute ut kOMbneniefiL lie is liable lor (Jtuiti • 

*- is irUted horti <*vcraJ f ortipaiurjus tf jixJ be pl«*a*c«f with rhrm) The diltCfen* 

• ifs.oM. arc fr.oiiicd in al Itriindhh a)-|Jdi ijutni and others. Al /ayla'l, WjJ. I, 44 /f 
, ** T ** 11 11 wwrnoiuur eifhtf in lor/ti or in meaning. 

•r. *JiuUfs 4/j*ue that tint i% not permitted on the basis ol tradition*- hi one* such 
* TA iht jnrrvwi who misturhatn is sailed curved ." An attempt is also nude to 
U , " 4 . ^ UT1, 1 between ihe intmiion to mpprm carnal desire or to satisfy it. 

-»4* flic turivis uy the meaning Inm* is that tbefe is weaknew* ill ibis assertion^ 
He d,jr ' no * umnirr it, howe>*f. 

i..j. it T ht* fruition mentioned raring. Ibrcc thuiys do not break. ./ ^ 

i. i, *4* 


ho tol .'M,,.,ilhc, S Mun S w„l, 

Joes not ii 1 k" 

** , . „ hroken, and hv llm they mean 

■aU ** K , woman, hi- f«* ,s " . . , ncg ,,ing fwlnr m Ini m 

1(h,k "innlau-. Them a Ul •> ^ (i„ 

..lid h‘' ,l "-' 11lis di-imgni-hed ^ Jo|.emk 

precaution. As lot ext ^ |Us( ^ ,| H . Inuhul. 

but a is waived m cases i> »• .hoerson is in control of himself with 

There is no harm in kissing, i L disapproved if he is not 

ui intercourse and ^ no! break the last, hut 

umfident about this, because s { Clllli cqueiicifs. H he * »l 

i. mas lead to the breaking of the last hr i 8 ^ . . )K . rn11tu . d t0 him. 

control. then, kissing itself is taken m ‘ arc w kcn into account 

„ he is not in control »! ** ^ WlSS him ) applied it mto. 

and it is disapproved lor him. Al-Sh ha{ wc have stated. 

nwlly in both cases, 1 '' and the pi oo ag J * ns ^ >rding to the Ztihir iil- 

Direct contact without a covering is like issing ac^ onl jci without 

Hiwfiyah. Muhammad (t iod bless him) ^ clrcunistances. 

.1 covering as disapproved tor it is rarelx c - • ot 

„ . By entyrs hi, Ihmn. whi.c h, n-nmmbni, hi, hcMj - ”“ f 
broken. According to i/iyas, Ins last is broken ue ° s<) il 

entering his bodily cavity, even though it is not nouris » ■ prt , vcn t 
and stones arc not. The basis of istihw >s that he is not able to pre 

"This i% \aid in icspousc lo ihe implied question tlwl it llwre i 
Inis* "ui, uup t mi the internal 

He J..O out break Ins tact even though ihc cold hac a soothing <■ 

llitce arc rsiiiMislicd by kiscing and fondling when done w 
I'tfwm does nol c).n ulaic. = tontrol. T here is. 

"Hij, ic, lie peril utled kissing whether or nol the person '» j lCO rding 

h'rwevirr. a qualitkalion here about a younger marl who is nr 
lo al Shall 1\ opinion . 


M lluhiytili 






it, .in (I it therefore revet nblcv dust particles and ■,nmkc ' | | H . 
agreed about ram and srunv. 1 The correct view is that they irirluV^'' 
due to the possibility nl avoiding them by taking shelter in t icnt* ' ^ ^ 
a root ‘ ' (,f under 


If he eats the meat that comes out from between bis teeth he d 
not break the fast il this is a very small quantity, but he does if it j/ ° C ' 
/ufar • (.oil bless hunt said that he breaks his fast m both cases 
basis is that the mouth takes the rule nl the external parts, therefore his 
fast ,s not broken by gargling.-'* Our argument is (bat a small quantity j« 
secondary to the teeth like his saliva as distinguished from a larger q Ui)n _ 
nry for that does not stay between the teeth. I lie distinctive factor is the 
si/e ot a pea, and what is less than that is trivial, 

It he takes it out and holds it in his hand, and then cats it, his fast is 
necessarily broken, due lu the report from Muhammad (God bless him) 
that if the person tasting swallows a sesame seed that was between bis 
teeth, his last is not broken, but if he eats it otherwise his fast is bro- 
ken. It lie chews it. his Iasi is not broken as that sticks to his teeth alone. 


When the quantity is the size of a pea, he is under an obligation for qada\ 
hut not expiation, according to Abu Yusuf ((rod bless him). According to 
Zular (God bless him), he is liable for expiation as well, as it is food that 
has been chewed. According to Abu Yusuf (find bless him), it is some- 
lb tog that is repulsive. 

If he vomits involuntarily, lie does not break his fast. I he basis are 
the words of the Prophet (God bless him and grant him peace). ‘ I here 
is no t/ih/ii' lor the person who vomits, hut there is tjddti’ tor the person 
who induces vomitting. '' l or this purpose a mouthful or less are the 
same. 1 ' II the vomit turns back inside and was a mouthful, the fast is 
rendered invalid according to Abu Yusuf (God bless him). The reason is 
that it came out and and purification was annulled and then it reverb, 
inside. According to Muhammad (God bless him), the fast is not i ,nJ 1 • 


”1 lie rrjMut is tlui he cjfinoi uvimJ inhaling them. . 

" Willi come i.n mg that ram invalidates it, but not snow, while others held* ‘ j’f ^ 
ote new. Most ot them maintain that both invalidate the fast, and this is beu 10 
sound »irw. as the Author stales. 

I hat is. wheihci it is less or moiv. 

‘lie means therein tb.it it a small amount is swallowed his last is broken. ^ 

"'ll i> iccoidcd In the compilers ot the tour Suiuut from Ahil llurairah ( 
pleased with him) A 1 Awla i. vol. a. 448, 

" As distinguished from the issues of fahAtnk 


Al Huhtynh 




f j,c form of breaking a fast is not found, which is swallowing 
the meaning (of eating* is not rcalsied as it does not „„ llf j sb 
^'normal circunistanas. If he (intentionally) takes it back inside, 
unl f fr ^ (I1 valid hy consensus Ujnw ‘ ) due to its consumption after it had 
lflt ^ Here the form of breaking the last is realised, II il is less than a 
^,1 ind it reverts, the fast is not broken as it has not come out and 


rn< ’ ^ n0 voluntary part in taking il hack. If lie takes il hack voluntarily, 
^ |e is the same according to Alnt Yusuf (( iod bless him), because it 


Anotcvmeout. According to Muhammad (God bless him), his hist is 
Jl "jj Jnc to a positive act on his part in taking il back. 

[f he vomits voluntarily to the extent of a mouthful, he is liable for 

... on the basis of what we have related 1 ' 1 and analogy is given up 
^ the face ofsuch a tradition ; 37 There is no expiation for him due to the 
absence of the form ofbrcaking a fast. If the vomit is less than a mouthful, 
the rule is the same according to Muhammad (God bless him) due to the 
application of the tradition in the unqualified sense. According to Abu 
Yusuf (God bless him), the fast is not rendered invalid as the vomit has 
not come out legally. Thereafter, if it goes back the fast is still not invalid 
in his view due to the absence of prior emergence of the vomit. If he takes 
il back on his own, the report from him is that the fast is not broken 
due to what we have stated. In another report from him, it does become 
invalid, by linking it to one that is a mouthful, and due to an excessive 
positive act on his part. 

He said: A person who swallows a pebble or a piece of iron has broken 
his fast, due to the existence of the form of breaking the fast, however, 
there is no expiation (kaffarah) for him, due to the absence ot eating in 
the true meaning. 1 ’ 1 

A person who has intentional sexual intercourse through either of 
the two passages, is liable for qada\ for restoring the interest ( maslahah ) 
( hal is lost, 1 ' 1 and is also liable for expiation, due to the completion ol the 


c ^ 'edition mentioned in the previous issue. 

Analogy here is concerned with something coming out and not something going 
• nalogv would, therefore, say that it should not become invalid just as it doo not 
^ urin e and other things. 

'hese things are not food and do not benefit the body. 

«i O yT 1 ' 1 ^ «m 'he controlling of the self, and intercourse demolishes the in c - 
u 11 is imposed to restore what was lost. 


Al-Hidavah 


IV: J. 


, 

offence." Ejaculation in the two locations is not $,j p . 

ogv of (obligatory) bathing, 1 ’ The reason is th at carnal ‘*1^ ° n lhe a nal 
even without it. and ejaculation is complete sanstact issa,i «fied 
Abu Hanitah (God bless him), there is no liability ioi^ AccunJ mg to 
case of intercourse through a disapproved {nutktfth) in the 

ogy ot luidd i that is not awarded in such a case), m his - ° n the ' 1 M- 
view, however, is that expiation is imposed due to t h ^ T * 1e COrre ct 
tion of carnal desire. Ll ete Si *tisfa C - 


If he has sexual intercourse with a dead person or with ah 
is no expiation irrespective of ejaculation. Al- Shafi'T (God nT ’. e 
disagrees with this. The reason (in our view) is that the violatm ^l hlm ' 
be complete by wav of complete satisfaction of carnal desire tluVT' 
location that is desired, and that is not found in this case. * 8 " a 

Thereafter, in our view, just as expiation is imposed for sexual inter 
course on a man it is imposed on a woman as well. Al-ShalVl (God bless 
him ), said in one of his two opinions that she is not liable for it, because 
expiation is related to actively undertaking sexual intercourse and this is 
the act of the man, while she is the object of the act, In his second opin- 
ion he maintained that she is liable and the man bears it on her behalf on 
the analogy ofwater used in bathing (where the expenses are borne bv the 
male). We rely on the words of the Prophet (God bless him and grant him 
peace), “Whoever breaks the fast is liable for what the violator of the oath 
of zihdr is liable.''^ The word “whoever" includes the masculine as well 
as the feminine gender. Further, the cause is the offence of rendering the 
fast invalid and not the actual act of intercourse, and she has participated 
in it with him. A man does not bear the kaffarah for a woman, because 
it is an act of worship or a penalty and its transference to another is not 
valid. 

If a person eats or drinks something that provides nourishment or 
is used as a medicine, then, he is liable for qada' as well as kaffarah. Al- 
Shah'i i, God bless him) said that there is no kaffarah for such a person 
as it is stipulated for sexual intercourse contrary to analogy, u because sin 


K.’tffarjh is atonement lor the offence that was complete in all respects. 

Dae if, ita obligation of bathing a> a result of intercourse without ejaculation. 

'll ligharib in this version, however, Ibn al-lawzi has relied upon it in ( d-Ttihi) f‘i 
supporinc our view. Al-Zayla i, vn|. 2, +49-50. 

He relics in this on the tradition that is mentioned in the next issue. In t ^ 
detain, the villager Came to the Hropbcr 'God bless him and grant him peats 1 u 








4- removed due to repentance, therefore, this rule cannot be 

1 , . .1. . I .JS .• , 


i,JI 1 V'er analogy. Our argument is that Uflaut h has been linked 
nir ., of breaking the fast during Ramadan through a complete 

t.'lKl ^ * •• t rs .1 * 1 


,,tfd t° r 0 f breaking the fast during lumauan through a complete 

1 ,|ijs stands realised. 1 utlhei. in the imposition ot sett in 11 
* ,n ' - ■ ■ 


" .q jfid in» 1 

vn'b n ° n '| icrt , is atonement, and this makes it known that repentance 
tree •> sl ^ t ' tuill atonement for this offence.-'* 

‘‘ K ’ nt ' "'after, he said: The kaflarah (expiation) is like the kaffarah of 
a" continence) on the basis of what we have related, and also 

■LI.IVlW 01 f I *11 t 'I U . . . . 




:i ll,ir { ■ 0 f t he tradition of the \ illager, who said, “O Messenger o| 

■m 1 he . . . 1 n . u\. 1 u t - t** 


1,11 iii ruined and have caused ruin. I le (Cod bless him and grant 
UOt * "v) said, "What did you do?" He said, "I had intercourse with 
h,n1 intentionally during the dav of Ramadan." He replied, "Set free 


Sil jd "I do not own anyone except myself." He replied. "Fast 
3 ' t'nuously for two months.” He said, "What lias happened to me has 
iTpciied due to nothing else hut the fast." I le replied. Teed sixty needy 
' ns "The man said, ”1 do not possess any food." The Messenger ot 


ns _" The man said, l tto not possess any toon. 1 he Messenger ot 
God (God bless him and grant him peace) ordered that a faraq of dry 
dates be brought. The word 'araq is also narrated and that contains 111 
teen He said that it be divided among the needy. The man said, "by 
God, there is no one between the two rocky sides of Medina who has a 
need greater than mine and that of my family,” The Prophet (God bless 
him and grant him peace) said, “You and your family may consume it. 
It is permitted for you’'’ and for no one after you.”’' This tradition is 
proof against al-Shafil (God bless him), who grants a choice between 
the requirements of the rule of expiation. The reason is that the tradition 




remsor jiuI repentance. Analogy dictates that his sin he removed due to repentance, 
therefore, kitffimih should not have been imposed for the removal ol sin, Nevertheless, 
the Prophet (God bless him and grant him peace) did impose ktifltuvh. Where an ohli 
S JI " m h imposed against analogy, the case cannot be extended through further analogy. 

Ii h not related to the actual act ol intercourse. 

Repentance does not do away with htidd in the offences ot siiri</n/i and .rum. In the 
snrk way, repentance does not amount to atonement in these cases, as is claimed by 
Jl ' s wi (Clod bless him). 

Al-Zayla i says that the words, “It is permitted for you and for no one alter you,' are 
I’" 1 'mind i n , 1ny tradition. We would sav that without these words, the tradition will 
JT {,fwnissi(, n that clashes with other rules. The permission can be understood from 
‘ Plenty shown to a person who is overwhelmed by last and his poverty. 

( , by the compilers of all the six sound compilation* from Aim Ituravia 1 

,c Phased with him). Al Zayla'i, vol. 1 , 451. 



M-Hid ayah 


mpH« u «que„,UI order. I, » akci a 

^ Je ^ of continuous fasting, X n r ^ a,nst Mdlik < Go t l 

A person who has sexual intercourse a" T' ^ hi m 

tratmg a passage is liable for qada I d e ^ula tes , • . 

™ea™g. ^ is not liable for kq^t «' ^ ** 

There »* no katfdrah for viohf lothc absence or^^'n 

Ramadan. The basis is that breaking ,£ t ^ ° ther * a n (h ^° rm ' 
3ted fo ™ o* f 'he offence- and other form, ° f 

A person who takes enema or so u- bt ’ linktfd to it ' Ufi ' 
Pours drops into his ear has hr \ ” mtth,n 8 through his „ 
the Prophet God ble" him ad" ^ The *-* a re & " 
w,th whatever enters . is taken in , iT peace) > “The fast is b r t°‘ 
0t breaking the fast, which is the taking ^ ^ existenc «- of the form 

enhances physical well being There h lTf ^ 3 bod >’ «vity t h ™ 
,0 ‘he absence of the forrX If 

sar nr water enters his ears, the fast is nm U ^ dr °, ps of Water into his 
absence of both meaning and form of br > 3 ^° invalld : due ,0 the 
trom pouring of oil. ln £ l ^ e fast as distinguished 

body cavity, V hS broken hUfast ^ccor'd^ ^ a ” OUnd and il enters a 

him when the thing used is moist *Th mS l ° Abd H ar »>fah (God bless 

broken due to the lack of T u ° ,UnStS said that his <*» Ls not 

opens one time and L V T V T itS ™ vin S in as the «P«ing 

Imam argues^a, the w f "* * I s )USt ,ike ^ -edicine, The 

the wound and th- . ° .* L med ' c i ne mixes with the wetness of 

bodv cavitv a , • d °wnwards is increased thus reaching a 

wound in J | a8dlrHt thC dr> ’ medlcine 35 that absorbs the wetness of the 
wound and closes its mouth. 

he hat ? P^ urs dro P s <of medicine,/ into the opening of his penis, 
il- V - ° • r ° b‘ s ^ ast ' according to Abu Hanifah (God bless him). 
• , U J< him i said that he has. The view of Muhammad 

L , ^ car °° l ^ e * vsue * ^ i* as it Abu Yusuf ( God bless him; considers 
^ crc Ls a P^agc between this opening and a body cavity for which 
n urine emerges trom it. Abu Hanitah (God bless him) understands 

*1*1 " ■ — 

•>u- - su 5 >t * ,cm AIT ^ ^Se hr ha, been building abnur this point in the previ- 

tcUved sv * la *i VtawsiC. Al-Zayta i. ,«l. a. 4 s^4- 

l nut i», consuming fisod 



, ovides a barrier between them and urine is pushed out 
,h.u du ' bl ThisiTsoinething that does not belong to a category offcj/i* 
throvi^ "• ' S . |astes som ething with his mouth does not break his 

A person " ^ of breaking the last in form and meaning. It is 

f ^ t ’ dereddisapP roved { "< tlkr ' ,h) inso,ar as il conslsts of cx P osur0 of 

his fas; t0 inVa ' ld '' V ed for a woman to chew food for her child if she can 
,, ,s disapp of our ex pianation, but there is no harm m this if 

aV0 ' d ll ’ Mother method available, due to the security ot the child. Po 
ther not see that she is permitted to break her fast if she is apprehensive 

' ,b0 Th h e "hewta g ofgum does not make .he person fasting h«k h» (•«; 

I that if does not enter his body cavity. It is said that .1 it is 
ThC '"“ted it does invalidate the fast as some of its particles can move into 

T bodv cavity It is also said that if it is black gum it does invalidate the 
the body av y sp iit s up into grains."' It is, however 

fast even rf J h “ fasti * it exp(> ses the fast to invalidity and 

SeC^;”d r S ” i-m ::rl U ^‘as il resembles an 


act undertaken by women. T > r „ a c,, n 

There is no harm in using kohl and oil for th, : wh.skers The r,a«m 
Is .ha. i. is . kind of benefit which is no. one of the V>™h | b,..ons dw, j 
fasting. The Prophet (God bless him and grant him peace) recommend 
the use of kohWnd fasting on the day of •****- Ihere -s m h m 
in the use of kohl by men when the intention is to use it as a medic me 
and not adornment. The oiling of whiskers is considered good when he 
intention is not adornment, as it works like a d>^. it « not to be done 
for the lengthening of the beard when it is of a length requ. c , 
Sunnah, that is, a fist-hold. 


“Thai is, the answer is to be given by a medical expert and rulc 

cases that tall under rahqiq al-manat. All expen opinion u ^ breaking nt lhe 
-That is, he should not tempt himself with things that can lead to the 

fast. 

-That can slip through. commendation </< 

u A.s for the fast, it is recorded in the two tehthl. ahu 
kohl it recorded by al-Ravhaqu Al Zayla'i. vnL i, aS4-Sv 


Al-Hidayah 


Book TV- 


There is no harm in the use of wet siwdk in the morning 

■ r?i ifa r\f n. i o *^U ( 


by the person fasting, due to the words of the Prophet (GodH*"'"* 
and grant him peace), “The best trait of the person fasting i s th ^ hini 
and he did not give any details. Al-Shafi‘I (God bless him) saidT > 
is disapproved in the evening insofar as it does away with tl ' . , il 


effects, which is the smell of the mouth, and that resembles the b[ ^ 
the shahid (martyr). We would say that it is the effect of worship and ' ° f 
suitable that it be concealed as distinguished from the blood ofthe sli i'-' 5 
which is the effect of injustice. There is no difference between green T ^ 
siwdk or one that is dipped in water, on the basis of what we have related 


40.] Illness 

A person who is ill during Ramadan and fears' 4, that his illness wil] 
aggravate if he fasts may not fast and offer it as qada’. AJ-Shafn (God 
bless him) said that he is not to give up fasting. He permits this in the 
case of fear of death or loss of limb giving effect to them as he does in the 
case of tayammum. We say that an aggravation in illness or its protraction 
may lead to death, therefore, it is necessary to avoid fasting. 

If the person travelling does not feel harmed by the fast, his fast- 
ing has greater merit, but if he does not fast it is permitted. The basis is 
that a journey is not devoid of hardship, therefore, journey itself has been 
deemed an excuse as distinguished from illness, which is sometimes light- 
ened through fasting, thus, the condition of its leading to harm has been 
stipulated. Al-Shafn (God bless him) said that giving up the fast (during 
journey) has greater merit on the basis ofthe words of the Prophet ( 0 
bless him and grant him peace), “There is no (additional) piety in asl 
ing during journey.” 47 We maintain that Ramadan is the better °^ e 
times (as compared to the time of qada’),** therefore, performance 0 ^ 
obligation within Ramadan is better. What he (al-Shafi 1) has re ate 
be interpreted to apply to the case of (extreme) hardship. 

~ ; fftT^corded by Tbn Majah in his Sunan from 'A’ishah (God be plea** 1 wlth ^ * 

Al-Zayla'i.vo^g. h#t j tW iH 

This shows that illness in itself is not the permitting factor. It is the ear 
agrravate that matters. Fear here means conviction, not mere suspicion. .. Al 

is related by al-Bukhari and Muslim from labir (God be pleased WI 
1, vol. 2, 461. 

Because substitute performance cannot be equal to timely performance. 


I 


jV; frSTING_ 


Al-Hidayah 


person who was ill, or the traveller, die while they were in that 
h t is, illness or journey), no qada’ is due from them. 49 The basis 
state (dj 3 ^ ’ not have a chance to find other days to do so. 

[s that they ° 

person who was ill recovers and the traveller becomes a res- 
If but they die thereafter qada was due from them to the extent 
ident 'lth and residence. 5 ' 1 The reason is that these were the number of 
of hca ' found. The meaning to be derived from it is the obligation of 
da> k n a bequest about feeding the needy. Al-Tahawi (God bless him) 
ma ^f nt j one d a disagreement about this between Abu Hanifah and Abu 
^ f(God bless them), on the one side, and Muhammad (God bless 
him 1 ) o' 1 the ot ^ er ’ ^ ul t* 1 * 8 i- s not correct. 5 ' The disagreement is about a 
1 w (’ rnl( ihr ). The distinction for the two jurists is that nadhr is the cause, 
therefore, the obligation 51 is established for one who fails to meet it. In 
the present issue the cause is the catching of the required period, thus, 
the obligation is determined by the extent of this period. 


The delayed substitute performance for Ramadan (the qada') maybe 
performed with breaks if he likes or it may be performed through suc- 
cessive fasts, because the text gives an absolute meaning. 55 It is, however, 
recommended to keep successive fasts for a swift discharge ofthe obliga- 
tion. 54 If he delays it till the second Ramadan arrives, he is to fast for the 
second Ramadan, as he is now within its time, and he is to offer qada’ for 
the first Ramadan after it, as it will be time for qada. There is no fidyah 
(redemption) for him. 55 The basis is that the obligation of qada permits 
delayed compliance so much so that voluntary fasts are permitted before 
it. 


I ' n a sta,e of ‘Uness or journey. 

death k * S ’ ^ or l ^ e num bcr of days they were healthy or were resident prior to 
s,|' ecause they would be liable for these days alone, 
due with S | V '- W ' ^ ,W ° ’ Ulisls maintain that a bequest is to be made for all the fasts 
i°nlios / n ^ m Muhammad (God bless him) says that the bequest is to be made only 
u Tu m ° n the V c °uld have observed fasts. 

Perform j , e a ^ ei l ues t for the entire object of the nadhr, and not only what could be 
"These m ' he pef i ocl avaitable, 

"This re fe ^ WOr ^ s , * ie Exalted, “A number of other days." 
’’AccorH™ 111 " 1611 ^ 31 ’ 011 is made by most; they do not make it obligatory. 

’Item Without^ x° ^ (God bless him) there is an obligation of fidyah, if he delays 


Al- 1 / if/uytilj 


IJk- pregnant woman or one breast fe p 
apprehensive about themselw, „ r ,| H . r c[ ,;m H1 * - 

,n » <** «« » •**-. in ;; 

no expiation for thetn, because the avr,j<| (llIu . ; ‘ , ,,ar,n - and , ht '* 

,S "" WP»*) fur Ihem, l„„ „| SI, , 'r,'," " i I™""' C 

^ - PPpr.lic-.isiv, ulm ; * 

■in-ilupy for Hue upon ll„ < av .. ' 1 " ll "H He 

I My “ h B* 4 “Ma.nsl analog l, awl 

'* |vi " ,n A ’* ip'iing .in, i„ , , .ii,, 1 ", 1 ' 1 '" 1 ""—"■■■I.I..I 

" b ‘«"'s hc» ,s u „ a l, fc f .„, " , 'all wulun 

the f i Krill* t at all, ^ m *° f lw infant child / ( , r 

t he enfeebled old ntrsnn ' * , 

fasting, and for each day feed a needy perse ' ° abs,!,in fro »' 

•he kaffaruh. The bas.s are the word* , .he ah eel T"''! ^ ^ 
d ‘>" 1 with hardship i, i** ran , (JM| ... f ,„.e d ' 1 ^wJlnOn 
b 1= said that the meaning is- three wl , * ^ ° "m lha ’ ls irK %"' u ' 

Ale to fas,/ the rule of , ' 7 ab,c ,r> If he n 

vuhstitutc ,s the persistence r.f fnabi),Vy ' ’ CtaU%C COndition f " r 

the H-r,/" K d ;r fold the teed y on h’TflfT ^ hC " ,akC '' “ lhen 

needy on his hehalf by giving each one-half s«' 

• • • -r 4 "^ ,ixw, : nur ^ h^uscihc mother Arcs 

her «vfn!r breas; f ce <tir,a *hr .V jirt c^'T-n rL ' r '" n r ’ ,hi " ^’ r ar - " f 'li(ptory upon 

tr. V vanh t r V K ' '‘" C *« wh " ^ <*>-» tf„S o-.m- neeris 

•he :mid upnr.1 be fed by another. pr< ' V, ‘ k 3 wc, nurv w 

.he^ST r W,eb r tnWOn fw ,h£ 1& b "-' »P»» <hr«, .« -.no- he 

, r r,,y r , !' f ’7 W,r ' r “' t,n ^- Act/,r<iing|y, some maintain ttiai ihrr«t In 

under tf.rr-j, , r . . 777 ' Lltr '' CX ^ UiC r,f "ns- forced |o drink kltamr 

• ft rctrKrrv i 3 " r ,r r ' ro,bcr: he is not permitted to drink under such ihrear. 

rr, rv lr • . * f?rc ? nan: "' orT ‘ lllri an< l One breast feeding a child are commanded 

rr, t.*e 1^,0 a fc to protect the child 

; iT ' z ' r ^ v ' a / t'fqada whereas the n,d person cannot, therefore, 
n is qiyiu mi 1 al-fani). 

* that is. the pers/.n. 

filled rhe shaykh fam is he is close to fnna' fdealh;. 

Qur an a; 1*4 

ring u !7 ' 3 fC ' Wjrr, ti var ' anl reading of ihc verve as well. Perhaps, the Author is refer 
‘ After having paid the fidyah. 


1 




A I 


, , . , irjcv or dates. The rc«so.. h that Ik was unable- 
u ,„. or one # •>« J . ljit . c|ld „f his life becoming like an 
J iorm the » b,, ^‘^ fore> j, is nm-s‘,;.ry Hud there be a bcqucvsl, in 
Sieblcd old man. lb |)k . ss hjm; differs. I Ik «mu- clisagreemen, 
1 ,;,.w hot al ^ ‘ c ... 'h I | t . (.oiistders tliese similar !o debts 

& «• '“C; in mipi it. IK- 

i by 7 b „ cl «l worship «i«l > d»Kr h»> u, he 

w, nim" ,d,n • 1 a ,„l I, 111 lliru.ipli iillicrilanu; 

fS -7;,^' - <* «-» “ 7- 



* r ,a 'l "'7 7J fas', on hi' s 'bt ha I f n « r c»u h, pruy u» hiv bch.lf, <)„ 
Tbcw,, lca.,n..l f (( . od WcB him »nd gr»m him P«« b 

"* ,T7u„ lH-h.irur.no, her pur is one to P»y 

" ne . im ,.nccs a voluntary prayer or a voluntary fast and 

uilhoul u valid excuse, according to one narration as we b. v 
li is pe, milled do, to an excuse and a fens, ,s an excu.sc- on Ihc has s of h 
words of the Prophet (find bless him and gran, him peace,, break 
fast and perform it as qado M one day in place of it. 


'•’That IS. if he makes a bc-queM it is payahlc, otherwise not. 

That are payable, even without a bequest, out of I e estate made prior to 

-As maintained by al-Shafi’i K,od bless him; That iv the payment ,> made prior 

dislrihution of Inheritance, as a compulsory payment- Abbas and 

-It ,s xharih in this version and murfu. It b also related as ^ 

Ibn 'Umar rGod be pleased with them). This tradition is recorded 1 • 

al-Snmn al-Kubra. ITic tradition of Ibn 'Umar (God be pleased with both, is recorded 

by 'Abd al-Razzaq. Al-Zayla‘i. vol. z, 4^3- , . . 

’"Which shows that a nafl fast if broken has to be offered as rf aria ^ 

'“'It is recorded by Abu Dawud in his Musnad. Another version 
Uar’qutni. Al-5Cay!a‘i, vol. 2 , 4iW- 


330 


If a minor attains majority or a d‘ hr 

a[ nada n> they are to fast for’ the _/ Sbellever converts to I i 

° the re( ? ui rement of the time so as 7 r" r 8 Part of the dlt^’^S 
tmue eating during this ti™ 1 ° be like those f a J V ’ acco ^ 

is not obligatory during this f ^ 1S n ° qa ^’ for them ^ * f they c °n- 
th . e and ,he are , 0 1^^?^ 

of 1*4*' for that day and fo u b,lshed - The V are not TV becau * 

ndei an obligation for qada’ her 8 ° L the SUn> then the person 

a pe rso „ has £ 

split into parts for purpose, of ,£l ° l ' R ' Wayal ' ,s «>« a fast cannot be 

acquisition of rights and duties (chi' ^ (he Jegal ca P acit y for 

fif st part, except that the minor is al ~ Wu ^ ib ^ was absent in the 

n 'yy«h for a voluntary f ast " I Under an obIi gation to formulate the 
according to what the jurists « u S,tuat ' on » 73 but not the disbeliever/ 4 
Bering a voluntary fast, whilefoe mfoort" disbdieVer is not digible for 

the city prior tothe^"? f ° rmS niyyah f ° r not fastin S- but caches 

fasting, his fast is valid Th" 8 SU " and there forms the "»>/«* for 

e reason is that journey does not negate the 

” ton l h ' *".<• ** Himself, 

diate or delayed compliance**^ ab ° Ut tbe commar >d ( 'arm) whether it requires imme- 

was present in the ca, a ^ wu jab was absent. We would say that ahliyyat al-wujul) 

as the khitab was rTT °aa C minor ' as ll depends on being a human, but it was deficient 
imposed upon the °' * resse d to him. He is, however, right if he means that duties 
actually duties inf rmi \° r ’ P a yments for causing loss and those for maintenance are 
is a compact with^tlT* Ai° n ^ Wab " "^ e non-Mulsim had no ahliyyah at all, because it 
after he conve A as we know in usul and this compact came into being 

respect to crim' 6 1 !° S am ' ^ IS * s i°r the ‘ ibadat alone. The position is different with 
and the non-M 03 ]' ^ contrac,s - * n the case of the minor, when he attained puberty, 
came into full pla ' V ^ en con verted, both types of ahliyyah, that is, wujub and add' 

74 Becau & ^ u 3S a ^W» f al-wujub, which is deficient, 
cause he has no compact with the Almighty as yet. 
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■tv for acquisition 75 nor the validity of commencing the fast. If 
legal capacity ^ Ramad - n he is under an obligation to fast, due to 
he h in them ^ exempt i n g factor within the time of the niyyah ? 6 
th e elimination . f ^ ^ g resi()ent at foe beginning of the day and 

D ° Tavld it would not be permitted to him to forgo the fast by giv- 

nS rence to the aspect of residence. In this case the requirement is 
'Viced If he does not fast in both cases, there is no expiation tor him 

duetoThe existence of a permitting doubt. 77 

If a person suffers a fit of fainting during Ramadan, he is not to offer 
noda for foe day in which he fainted, due to the existence of a fast in it, 
which is abstaining from eating and drinking along with the abated 
niyyah, because it is apparent that he brought it about. He is to offer 
qada’ for fasts that follow it, due to the absence of the niyyah (for such 
fasts). If he suffers a fit of fainting on the first night of Ramadan, he is to 
offer qada for the entire period of fainting except the day following this 
night, on the basis of what we have said. Malik (God bless im) saj t at 
he is not to offer qada for what follows, because the fasts of Rama an are 
kept through a single niyyah , in his view, just like seclusion in a mosque 
( i'tikdf ), In our view it is necessary to form the niyyah for every sing e 
day as these are independent acts of worship, because in between two 
fasts is an intervening period that is not part of this act of wors ip, as 
distinguished from i‘tikdf 

A person who suffers a fit of fainting for the entire mont o 
Ramadan is to offer qada’ for the entire month, because it is a kind of 
illness that enfeebles the body, however, it does not do away with the 
rational faculty , 79 therefore, it becomes an excuse for delaying t e ast, 
but not for extinguishing the liability. 

A person who suffers a fit of insanity for the entire perio 
Ramadan is not to offer it as qada’, with Malik (God bless him) ,5a ^ r 
■ng with this as he considers it similar to fainting. We maintain t 

,5 Ahliyyat al-wujub. 

76 That is, prior to the declining of the sun. 

77 Which is safar (journey) and this would be shubhah fi a ■ a i ■ 

7 "That is, niyyah and abstaining from eating and drinking. 

711 Which is the basis for ahliyyat al-add' or legal capacity '^ Perform _ 

‘“Insofar as the rational faculty is concerned, in both cases he don n° 
total negation of the mind, which is th - ^as,s of l.ab. i‘ t y. In other* ^ ^ assumed 
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extend over L' entire USUaU >' doe, 

If the insane person recovers for nan ru 8 the hard shm.«- 
“ to offer qada’ for the past days of the momh ° f Ra ™ d a„, he 

bless them) disagree. They maintain that nerfo^ ^ aliSh5fi ‘l (God 
for such a person due to the absence of ahlLfh S* '* n ° l obli g*ory 
1S de P eilc lent upon it, therefore, it is as if he 8 lca P ac,t y) and^- 
month - We maintain that the cause Ts L T* u™™ for the entire 
Ramadan, whereas legal capacity depends U ° ’ wblcb is the month of 
(legal personality). Further there is a UP ? n ^ ex ' slenceo{dhi ^mh 
which is its becoming “T'”" 8 ,he “ligation, 

as distinguished from the person wh ^ ^ n ° f lead t0 hardsh ip 
Who is subjected rrdshmTou * “ T" *" "* m0 " th ' and 
reason is absent The comnl a b -i ormail ce, thus, the underlying 

w^ , t of,i! issue arc ■" books 

agreements. Thereafter, there is no difference between 


to be comp,*, y lost, as the HanaBs assume, n 0 liability is crested, therefore, there i, 

on ItZLt fcZZV" “S’ W T" Vi ~’ "“»««« of the Author b.srd 
the basis, then in th P 8 3 Pr ° b Cm ln thls lssues as wel > as in the next. If hardship was 
being rare the harrlch previ °“ : ’ lssue w here fainting extended over a month, despite its 
imposed. We feel th !h ,° und and should not have been imposed, but it was 
issue. The reacn • C asks t | lat a Pphes has been stated by the Author in the previous 
person is to he t” ^ ^ amtin S’ l he rational faculty ( 'aql) is not totally lost, and the 
ado’ though hu 6 o' 1 ' S j me res P ects > hke one asleep. In other words, his ahliyyat al- 
Derform y 3 ec,ed * S st *R working, therefore, liability is created and he should 

therefore p" k r S com P ared to this, in insanity, ‘aql is gone and so is ahliyyat al-ada, 
the worrh "h ' 'u * S n0t crea,ed ' * n f bis state, he did not understand the meaning of 
month f'u e ^t- 0 S ^ S ,be rnont ^ 1 °f Ramadan,” because he was insane throughout the 
of reac ° ■ arna ,; an ' 1e next ' ssue designed by the jurists creates a problem for this line 
reasoning and is mentioned in issues for the calss (2). 

^Considering a part to apply to the whole. 

^es/or^on in class (2 ). — When we reach this line, we realise that the genius 
anH hk^ 3 ' . niarns ’ ' who designed these cases, in full display; namely Imam Abu Hanffah 

suffer fi SCJ r r S God bless them a]l) - The case beginning with the words, “If a person 
rs a ht of fainting. . . ,” must be assumed to begin a series of related cases that chal- 
| n nf 6 l ° f the student and show a total interaction between fiqh and usul al-fiqh- 


len *h . rnusi oe assumed to Degin a senes of related cases that chai- 

In th’ 6 t ° f the student and show a total interaction between fiqh and usul al-fiqh. 
th- . ' S CaS f' the l urists are sa ymg that the worshipper has retrospective liability for fasts 
■ Wer ^ OSt even if the worshipper had lost his mind during that period. For those 
o wish to see the details of the issues may look at the discussion of ‘aql in the topic 
,«wni m al-Kasani, Badai‘ al-Sanai\ vol. 2, 224-26. The rule of hardship has been 
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„„rv insanity It is stated that this is in the Zdhtr 
^genital a " d te ”^ rted fr 0m Muhammad (God bless him) that he did 
j/.BiMtye" l> R , , because a person attaining majority 

„ jke a disttnclion between^ thet ^ ^ ^ ^ fo( whom , he ^ 

inastateof insai y ^ dis , ingu , $hed hom the case where he 

S33S- when sane but became insane later- This ,s the view 

Pr l?eion wtodoes not 'form the niyyah throughout Ramajan, either 

or not fasting is under an obligation to offer qada for the 
t!th Zufar (God bless him) said that the fast of Ramadan is performed 
by one who is in sound healrh and is resident, because 

^ would prefer the discussion without reference to 

hardship in performance due to the reason mentioned above. 

In the previous issue, the insane person was not obliged to offer «h* ^didjiot 

have ahliyyat al-ada (capacity for performance). Th.s argument is g Y 

and thereafter al-ShafVi (God bless them). They mamia.n that iiabihty ***W*f£ 
lost prior to recovery is not created, because the insane person did not hav. ' « 

ndfl’ To this the Author replies that obligation is of two types: the obbgalion of owing 

the fasts and the obligation of keeping or performing the asts. er ormanc • 

upon ahliyyat al-ada \ while owing the fasts depends upon at l YY a 11 * ■ 

planted in the dliimnwh (human personality). This person lacke t e a 1 1 y o P 
in those days, but not the ability to owe fasts, because his dhimma was )’ e ^ 

For this to happen, however, an additional factor was required an t at was t e c 
that creates the obligation or triggers it so to say. When this person vv as insane or 
whole period, the cause passed him by or was not activated as he re ) 1 not se 
month of Ramadan.’’ When he recovered in the middle of the month, the cause o seeing 
the month was activated along with the command that created the obligation, as 
the month." He, therefore, was placed under an obligation for the w 10 e mont . 
recovery he faced the text: “The Pen has been lilted from three persons: the minor unti 
he attains buliiglv, the insane person till he recovers; and the person sleeping ti e w 
up-’’ The Pen here is to be read as one “requiring performance and not in t e sense o 
he owes nothing,” otherwise the person sleeping though the maghn prayer wou 
not be liable for qada. Accordingly, this person is to fast for the remaining ays an 
is to offer those lost' by way of qada for he owes them due to a perfect dhwimah. 1 ne 
logical quesiton is: what about the minor? He should also be liable for all t e previous 
fasts, because he has ahliyyat al-wujub and he witnessed the past months o am 3 an. 
The response is that the minor does possess ahliyyat al-wujub, but it is e cien ■ 
ahliyyat al-wujub is perfected upon attaining bulugh, and for certain t ings rnee mg 
the additional condition of rushd. Thus, he does not acquire the liability o 
the ’ ibadat , but the person with the perfect dhimmah does. God. the Exa te an ise, 
knows best. .. . 

* 4 He is saying this to distinguish the case of the insane person with a perfect umrtta 1 



abstaining from eatine an Ha • . . ^JUV ; F . t 

™y it is performed itwin . dnnl ™>g is a duty f or l- ^ -'5 

Je»XeT^t: dueXl^'f lf:> 

«“ “Pic of zuter. " am near "« ,0 Cod,.. „* ^ of the 

ff a person wakes up without i, . " b “" ****,£ 

(God bless them) said tKnfTL n h‘S view/* Abu Yusuf P ! 0n,bec ause 

atl0n be comes obligatory b eC a ^ Pr '° r to the declining of th' 1 " - aniniad 
°f preserving the fast hJ’ • USe 11 ani0l 'nts to ( | 1C i ® . * hesu nexpi- 

X° f* Hanifah (God b^ tr , Pin8 ^ 

4* m,aiid ' Tfc * - possfer s f" «» -4 

if 5 no fast without a 

" a woman begins m ™ 

she may break ti, c rnenstruate or enters th„ 
praver K k h fast and then offer aa j*>^L - ■ pos,na,al Period, 
ceded jn!? USe She feces hardship i„ J tf ^' ^ ,S di ^ingu,shed from 
eoed m the topic of salat. ? P srf < or m>ngita Sl? cu*r.Thj s ha S pre- 

If a traveller arrives in 

t e fast, both are to abstain from! °r 3 WOman attain s purity in part of 
day. AJ-Shafi‘1 (God bless him ) vt 3 ) 1 " 8 3nd drinkin 8 for ‘he remaining 

'^agreement governs the case of'eJ 131 abitentlon IS not obligatory. This 
°f fasting when he was not l; a i i C [ y person wtl o acquires the liability 
Sa ys that adopting a state •. C 3t the commcn cemcnt of the day.* 0 He 
therefore, it j s no ^ obtain ^ t0 ° nC faSt ' ng is a su hstitute for fasting, 
°ne breaking the fast X CX ,? pt f ° r onc who was initially liable like 
f3St int entionally or even by mistake. We maintain that 

union nil 


* 7 Prior to thedeciiS K th ? > h Eh ‘ " this pr ‘' scnl cast 
. "’That is, ,h iS " 8 heSUnorafte ri,- 

' s a ”der a duly «, f as( IS n °' nct ' clL '^ ^ or the obligatory fast, in his view, and II 

“ SUr pcT prevents thereon, > . 1 W '* 1 COIT1 P c ' nsa,t ' the thing misappropriated. Th 
lor expiation. IOn 0 P ro P er ty. 1 he case here is being compared ti 

9 t>| ^ 

Person recovering. COnVtr 'ing to Islam. a minor attaining puberty, or a 


, [V: Fasth^. 
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91 due to the requirement of the time and not as a substi- 
jt i$ oblige reve red time.” This is distinguished from the case of the 
tUtC ^ * tins woman, the person who is ill, and the traveller insofar as 
menstri^ ^ ^[jgatory for these people as long as the excuse lasts due to 
the 85 tence of an obstacle for adopting a similar state” just as a reason 
Siow for adopting the state of the fast. 

He said: If he wakes up for the morning meal ( sahr ) thinking that the 
dawn has not arrived as yet, when it has, or he eats thinking that the sun 
has set, when it has not, he is to abstain from eating for the rest of the 
day in order to meet the requirement of the time as far as that is possible 
or to avoid the levelling of an accusation against him. He is now liable for 
qada\ because it is a claim that is to be met with a similar duty, as in the 
case ofa person who is ill or t ravelling. There is no expiation for him. The 
reason is that the offence is deficient due to lack of intention. It is in this 
context that 'Umar (God be pleased with him) said, “We did not intend 
a sin, the qaiia ’ ofa day is easy for us.” 94 The meaning of dawn (above) is 
the second dawn, the meaning of which we explained in the discussion of 
salat. 

Thereafter, the morning meal is recommended, due to the words of 
the Prophet (God bless him and grant him peace), “Take the morning 
meal for there are blessings in the morning meal.”” It is recommended 
that the meal be delayed, due to the words of the Prophet (God bless him 
and grant him peace), “Three of the traits of the Messengers are: breaking 
the fast promptly, delaying the morning meal, and brushing of the teeth 
(sivvdlc).’W" The exception is when the subject is not sure about the dawn, 
which means that the probability is the same for him. It is preferred for 
such a person to abstain from eating in order to avoid the prohibited, 
ut it is not obligatory for him, thus, if he does eat, his fast is complete, 
he reason is that the presumption is that it is night. It is reported from 
u Hanifah (God bless him) that if the person is in a situation where he 
cannot discover whether the dawn has arisen or the night is moonlit or 


^ As an initial and not a substitute obligation. 

^Because of which kajfarah is imposed on the person who breaks (violates) his fast. 
w here fast is prohibited, adopting such a state is not allowed, 
h j s rect > r ded by Ibn Abi Shaybah. Al-Zayla'i, vol. 2, 4b9- 

* * s re corded by all the sound compilations, excluding Abu Dawud, from Anas ibn 
ahk (God be pleased with him). Al-Zayla'i, vol. 2, 470. 

It is recorded by al-Tabarani in hsi Mu' jam. Al-Zayla'i. vol. 2, 470- 
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cloudy, or if his sight is defective and he is not sure he 
eats he has sinned due to the words of the Prophet trllTu t0 ^ Iff * 
grant him peace), “Give up what creates doubt for you f or T! ^ and 
create a doubts If, however, he is convinced ,ha, he had“h ' 
meal when the dawn had arisen, he is under an obligation fo, laT"’"* 
upon predominant conviction and there is precaution in this t nrd'” 8 
to the Za>m al-Rmayah there is no qada’ for such a person T t « '"* 
.S that certainty is done away only with an equal certainty.- If “2 

manifest Uia, the dawn had arisen, .here is no eapiati’n for ht “ 
reason is that he based his action on a legal rule and intention (for the 
deviation) cannot be established. 


If a person is not sure about the setting of the sun, breaking the fast 
is not permitted to him, because the presumption is that the day contin- 
ues. If he eats (breaking the fast), he is liable for qada’, acting upon the 
presumption. If his predominant view is that he ate prior to the setting 
ot the sun, he is liable for qada’ according to the unanimous narration, 
because of the presumption of continuity” of the day. If he is not sure 
about it, and it is apparent that the sun had not set, it becomes neces- 
sary to impose kaffdrah (expiation) on him in view of the presumption 
of continuity, which is the continuity of the day. 

Where a person eats during a fast out of forgetfulness and believes 
that this has terminated his fast, if he then eats intentionally, he is liable 
for qada , but not kaffarah (expiation). The reliance for his (confused) 
belief is on analogy, thus, doubt is established (doing away with expia- 
tion). If the tradition"’ 0 has reached him and he has understood it, the 
same ruling is given by the Zdhir al-Riwdyah. ft is, however, narrated 
from Abu Hanifah (God bless him) that expiation becomes obligatory. 

1 he same is narrated from the two companions. The reason is that in 
such a case there is no confusion and there is no doubt. The reasoning 


* It is recorded by al-Tirmidhi as well as al-Nasa'i. Al-Zayia'i, vol. 2 , - 171 . 

This is a well known qa'idah ftqhiyyah, as pointed out earlier. 

' Iv Istishab . 

’Sec the discussion under the next rule about reading or hearing traditions and 
understanding them lo derive the law, The tradition referred to is one that requires 
the continuation of the fast for it is God who has fed the worshipper. Al-Zayla’i. vol. 2, 
47 *- 
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l ictpnce of legal doubt due to anal- 
. the first view is bascd knowledge (of the tradition), as in 

and this is not ' ie8 0 iercourse with his son’s slave girl. 

I he ’case of a father iaVin . y that this has broken his fast, 

If he submits to cupping and \ bc ^ as ^ aS ^ ah> 

. then eats intentionally, he • g (| cga |) e vi- 

his belief (in M** ^^““'SJierminaiingofihefas,. 
deace, unless a jurist gives hin a ni ^ concer ned.'‘” If the tradition 
as a ruling is a legal evidence ^ (of no kaffdrah) applies 

reaches him and he relies upoi^ ^ hjm) The reas0 n is that the saying 
according to MuhammaU (God grant him peace) is not to 
of the Messenger ol God (C* , of the MU ft L A disagreement on 

be lowered in comparison to j ® him) who maintains that the 

this is narrated from Abu Yusul (U , f L'for lie lacks the exper- 
layman is under an cifohgatton to o o of fhe interpretation of the 

,ise to interpret the traditions. he i ^ of doubt . The opinion 

tradition, he is liable for kaffara 1 l s f lu bhah (doubt) as it 

of al-Awza'i (God bless him) does not give rise - 

opposes analogy. backbiting) and then eats, 

[fhe intentionally indulges in islander (or backbit “8^ The rea . 

he is liable for qada as well as kaffara , w a e ^ tradjtion .ui has been 
son is that breaking the fast opposes analogy, ^ 
interpreted differently by consensus (ijtna ). 

If a woman is asleep or one who is insane is 
when she is fasting, she is liable for qada , but no ff - ana i 0 gy of 
Shafi‘1 (God bless them) maintain that there is no qa. a j 

one eating in a state of forgetfulness. The excuse here is ««ngertto the 
lack of intention. In our view, the state of forget u ness x Q f 

while this situation is rare. Kaffdrah is not impose ue o 
an offence (on her part). 


’"‘The rule is that the ruling of thefaqih is the (only) daM for the Qn {he 

'“This is to be noted, especailly by those assessing the law for the tha( n . 

internet, without possessing the required expertise. Our suggestion w 
should try to acquire the expertise. , , . 4 . . r „i. jn£r 0 f 

luJ He is referring to the tradition that implies that backbiUng leads o 
the fast One such tradition is recorded by Ibn Abi Shaybah. Al-Zayla 1 , vo - -> 4 — 
'“That is, to mean that he loses the spiritual reward ( thawdb ) of the fast. 
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40.2 What a PersomT" 

N Imposes onh.m 

^ s > “I will fast on tb„ .... . HlMSE fP 


d ^ - *lZlZ Y d % of °*«ifice for God> , h . 
our v,ew, with Zufar and al Th,S n ^hr (’ * * to «« o 

maintain that this is a vow tnT; ' (G ° d b,e « them) d ° " S ° Und i 
of a prohibition about fas,;™ " d f mke a Nation. ^ 


fa * tin 8 >s legally valid, while the” ^ da > V ° 5 Our view i s °,h 
which is the giving un n f?l prohlb >tion pertain, hat a v °w 
his nadhr is valid § but h ^ reSponse '« the invitation f S ° mefhm g el 

tba ' - associated with t e h r; S ^ ^ in Th 

° rder to fulfiH the 0 bl igadon a ?fh H ereafter ’ he by way ofTS 

Ifhfr 8 H f0rhC 

if he had mtended an n*th r rdin 5 to the obligation 8 

for the expi^ for ^ of . nadhr), h eis , iab 

When h^ ' SSUe I, 135 SiX Cases: W When he d* ’ ' 1<U ‘ S> be eals on th 
When he intends a nadhr ( vow) 77 ! d ° es not ln tend anything ( 

a nadhr and intends that it is no t f "7^ ^ (i) When he intend 

to nadhr for he has made the vow! Ti’ SUch a case 11 will amoun 

2 r ementS - (4) he intends a f f ° rm 3nd has ac «P*d " 
lf r ' 11 wi]i amount to an oath as^L T' f d ,ntends that 11 is not , 
a ement and he has determined thi ? ° 3 - S tbe probable meaning of hi: 
Mien he intends both it will •, moaning, while negating others. ( 5 ) 
to Abu Hanlfah and MuhammadTr * j '\ adhr as weP as yamin according 
Abu YQ suf (God bless him) it d -i God bJess the m). while according to 
3 " oath, it will amount tollZ 7°^ t0 mdhr ' « be 
v iew it will amount to a vam* «r na ^ r in their view, while in his 
,h at vow is the actual mein h Y ° SUf (God W «s him) maintains 
'hat the actual (fi rs t meaning’ ° ath is tbe fi g ura 'ive meaning so 
w ereas the second meaning is d ^ ependent u P on niyyah (intention), 
‘ nc Uc ^ e both. Further the fio epCJ1 ent u P on ** an< ^ intention does not 
U' with the intention of both^h ' 6 ,S fixed through intention, 

e two jurists maintain that 6 3CtUa meaning is given preference, 
clause both require an ohli • 6 tW ° as P ects bo not repel each other, 
w He the oath requires it f7 l 0 n ’ exce P' 'hat nadhr requires it for itself, 

3n0ther re3SOn > thus > we combine the two 

A| U ^ a v |‘ and The' Uadhbn°Ln mar ( K° d bep,eased with him) recorded by at 

• U '• v °‘ 483. 'he prohibition of fasting on the two ‘ids. 
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upon both evidences just as we combine the two aspects 
in order w ac V ation in the case of a gift contingent upon 

0 fa donation anu e v 


compensation ^ ^ ^ ^ ^ fof God „ he tQ eat on the day of < id 

, ' L day of sacrifice, and the days of tashriq. He is then to offer 
d ' for them The reason is that a vow pertaining to a certain year 
’fades these days. Likewise, if he does not identify the year, but stip- 
ules consecutive fasting; because consecutive fasting does not lead to 
the exclusion of these days. He is, however, to offer qada in consecutive 
days in this category as far as possible so that consecutive performance 
is achieved. This invokes the disagreement of Zufar and al-Shafi‘i (God 
bless them) due to the proscription of fasting in these days and that is in 
the words of the Prophet (God bless him and grant him peace), “Beware, 
do not fast in these days for they are the days of eating and drinking as 
well as interacting with your spouses ."' 06 We have already provided the 
interpretation of this and the excuse applicable. If the person does not 
stipulate consecutive fasting, it is not permitted to him to fast on these 
days. The basis is that the objective should be one that can be performed 
completely and here the objective of performance is deficient due to the 
existence of the prohibition. This is distinguished from the case where he 
specifies the objective with the accompanying deficiency. In such a case 
performance conforms to the acquired obligation. He said: He is obliged 
to offer kaffarah (expiation), if he had intended an oath (instead of a 
vow). The reasoning pertaining to this has preceded. 

A person who wakes up in the morning on the day of sacrifice in 
a state of fasting and then breaks the fast is under no obligation. It is, 
owever, narrated from Abu Yusuf and Muhammad (God bless them) in 
a ^ awddir that he is obliged to offer qada\ The basis is that commence- 
^nt (of the fast) makes it binding as in the case of the vow. It resembles 
e commencement of prayer in timings that are disapproved. The dis- 
cu°n according to Abu Hanifah (God bless him), which is the basis 
con e , ' i,r flpp iwnyfl/i, is that by mere commencement of the fast he is 
wo^ld ere< ! f ° ° ne ^ ast * n § so tbat a P er son taking an oath of not fasting 
scri • Vl ° 3te t * le ° adl tbrou 8 b sucb a sta I e an< I would be violating a pro- 
Ption by commencement, therefore, it is necessary to annul it and not 


the m ) n'ff ltl0n *' aS beCn recorclecl from several Companions (God be pleased with 

and Abf. ^ recorded by al-TabaranT, al-Dar'qutni, Ibn Abi Shaybah 

° u Ya la - AJ-Zayla t, vol. 1 , 484-85. 


A! -Hi day ah 




— 

protect it. Its protection is not obligatory as ohli„„- 
protection. He does not violate the proscrimfoA '°c depcnds °n sud, 
e vow. which is the cause of the obligation nor b, L ' m "' n,lk ™g„f 
in prayer, for example, till he completes a mk'l' [u!'h “"''“"''"'oh 
that an oath of not praying is not violated by mere com"' *" " i »» 
protection of the act performed is necessarj and he Z'fn""? 11 ” 
f \. ' ' A “ ordin * to AbCl f-rtWt (God bless him) u ” 

w : ~pr^.i , h ^ t ^, vi! .,C;‘r*S 


u; That is, the obligation otqada . 


Chapter 41 

1‘tikaf (Seclusion in a Mosque) 


u \\ I'tikaf is recommended. The correct view is that it is a sunnah 

’ FWa/i 1 because the Prophet (God bless him and grant him peace) 
performed it persistently in the last ten days of Ramadan.* Persistent per- 
formance is an evidence of sunnah? 

1‘tikaf is remaining inside the mosque with a fast along with the 
niyyah of i'tikaf. The essential element (rukn) is remaining in the 
mosque, thus, it comes into existence because of it, while fasting is a 
condition for it. Al-Shafi‘i (God bless him) disagrees about this. Niyyah, 
however, is a condition for all acts of worship. He says that a fast is an act 
of worship and is a primary act in itself. It cannot, therefore, be a condi- 
tion for another act. We rely upon the words of the Prophet (God bless 
him and grant him peace), “There is no i'tikaf without a last. A Analogy 
in the face of a transmitted text is not acceptable. Thereafter, fasting is a 
condition for the validity of the obligatory form s on the basis of a unani- 
mous narration. In a narration of al-Hasan from Abu Hanlfah (God bless 
him), it is also a condition of validity for its voluntary type, on the basis 


11 ls 3 wnnah muakkadah in the last ten days of Ramadan covering the entire ten 
'Vs, Further, it is a communal obligation for the residents of each town. 

1 is tecorded in all the six sound compilations from ‘A’sishah (God be pleased with 
I Al-Zayla‘i, vol. 2, 486. 

ins of 4 ^ 0 ' n,ec * oul several times, the term sunnah used in books of fiqh is in the mean- 
Mwah muakkadah. In this case, he mentions it explicitly. 

'TlT r< Kp rC * e ^ ^ al-Dar’qutnl and al-Bayhaqi in their Sunan. Al-Zayla‘i, vol. 2, 486. 
i'tikaf foV*?* 01 ^ ^° rm aiases w hen a person makes a vow saying, “I will undertake 
God r estn ° i^° r 3 or ^ or a m °nth or he may make it conditional by saying. If 
Per Comm res the health of so and so.” In case of the nafl (voluntary) i'tikaf the worship- 


Ces it and it is not in response to a vow. 
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of the apparent mean™ ofv( . '^1!^ 

narration it cannot have a . "■ We bave elated. n L 

W0 [ sh >PP« can sit i„ , he ,Lj based °" rase. Do vou " d “ 
he ab,l,^ , 0 SIa „ d |f e supererogatory p ra "»> see thl , 

lab e f °t V#’ accordi„„ fY" 8 ™ " “"<1 then , W > h ' b 


iiabi : ***# ;:„ r r g \ ht 

hy one^ * **"“ ba - 

thereafter i'tikaf ’ ’ 

doe .0 the sta ,; ment of H "°^ a “ «*j* i n . c„„ grega , iona) 

ZZgZ m r o"^^: b ; ,,h hi r c; 

311 prayers areoffered ^The'reas ““'l) 1 “"P* ^olquXlhkl 

ZT ***** * '* s Peeificto S n “ " * "™ h '> “»> wa« 
or a woman, she offers i'tikdf in th ° Wheresuch Payers are offered 
Ae place of her prayer and th2' h f° SqUe ° f her house, as that i 

there is no place of prayer in her h *** ^ Worshl P waits for prayer.® Ii 
Prayer and performs i'tikdf in it ^ makeS a spot in i( a P lace 01 

The worshipper is nn t 

a need* or for the Friday Drav^T* ° U l ° f ' he mos< l ue , except to meet 
on the basis of the tradition V'i ,Y“ w “ ah )- As f °r need, it is permitted 
Prophet (God bless him' / ,Sh L ah (G ° d be pleased "*»> her), "The 
Place of i'tikdf excent to ^ hlm peace) did not come out of his 
the occurrence of thesp ar 'f wer 1 e nee d of a human being.”'" Further, 
to meet these needs. th^I'!f* P . eCted 3nd " is necessar X to come out 
is not to linger on aft ^ °^’ com * n 8 out por them is an exemption. He 
er purification, because what is established on the 

tt ts recorded bv al TaK„ * • l • 

Bayhaqi. Al-Zayta'j vol >' h,S Mu ‘J am Other versions are recorded by aJ- 

7 Tharis ^ l,vol - 2 > 490-91. 

it all five prayers are not be^ng^offered^^y ^ CaS<> tbe i'tikaf is valid even 
mission. Q . ~ khan, if she does it in a mosque, she needs her husband’s per- 

'“ItisgWfc 3 ™ lhC CaJ ° f nature ’ 

si* sound wmpaaSj^2^Sr , 2 1, ^r il>r tradit '° n haS been corded by all (he 
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. is limited to the extent of the need.” As for jumu'ah, it 
basis ° fneceSSlt y important of his needs and its occurrence is expected. 
isone ° ftl ?rTblesshim) said that coming out for jumu'ah invalidates 
^ / h Lse it is possible for the person to undertake it in the;*™ 
the i'W> bec f the city ) We maintain that i'tikaf is permitted in each 

(cenUal m 7when it is legal necessity that permits exit from the mosque, 
mosque, ana sun has dec l in ed, because the commumca- 

fonrlTring jumu'ah becomes directed at him after it. If his location 
f r emoved from it, he is to come out at a time that will enable him 
Xhe prayer and four rak'ahs prior to it“ In another narration, 
'ns six rak'ahs , four for the sunnah and two for greeting the mosqu* 
After the prayer, he should have time for four or six in accordance with 
the disagreement about the sunnah of jumu'ah. The sunnah prayers are 
subservient to it and are, therefore, associated with it. It he stays on in 
the /ami' mosque for a period in excess of this, his i tikdf is not ren ere 
invalid, because it is a place of i'tikdf, except that it is not recommended 
as he is bound to perform it in one mosque. He should, there ore, not 
complete it in two mosques without necessity. 

If he moves out of the mosque (even) for a moment, without an 
excuse, his i'tikdf becomes invalid, according to Abu Hanlfah (God bless 
him) due to the existence of a negating factor. This is based on qiyas. T e 
two jurists maintain that it is not invalidated, unless it is for more than 
half a day. This is based upon istihsdn , because there is a necessity for 
minor exits, 

He said: As for eating, drinking and sleep, they take place at the loca 
hon of his i'tikaf. The basis is that there was no place of abode for the 
Prophet (God bless him and grant him peace) except the mosque. Fur 
,ber > it is possible to meet these needs in the mosque, and there is no 
necessity of coming out for them. 

There is no harm if he undertakes sale and purchase inside the 
rnosque without bringing the goods into the mosque. The reason is that 
e may be in need of this especially when he cannot find one who can 
^eet his needs. The jurists have, however, disapproved the presentation 
goods inside the mosque, because the mosque is protected against 

’ s a ’dah fiqhiyyah, and its meaning is dear here. 
e assumption is that he will proceed to the jdmi‘ mosque for offering ;»'« ' 

« I 7 Za y ,a 1 ia ys that this is known through various traditions and suppor mg 
A| -Zayla’i, vol. 2> , 



tssr- »>* 

w*. hi™" '-*/ due to h t ;r;:« « % 

from your mosques," un to th h Pe3Ce) ’ “ Kee P your rh?? ° f thf 
purchase.” 1 -' P h po,nt w here he said/Vw h ' dren a "av 

He said: He is not ► >0Ur Sale ^ 

silence is disapproved IT that are ** decent ho 


.stSHS^S'-riss 

“ d “ eetivity, £""* .*" Prohibited lifewi.e, „ $ 

Jepr„h, b ,„ olK0flhis fcrm J P' oh ' bl "d« that activi,,. is one<1 , 
state of ihram. This i s distinguished P f ^ * IS 3 Prohibition for the 
r aC, ’ V ' ty is an es ^nt,al becal,se ' abstaining from 

these nvo acts will not lead to it d n0t 3 prohibition ’ therefore, 

he indulges in i • 

intentionally or in a s^Tof foSjT ^ '*'* night ° r the ^ 
The reason is that night is -m.-if ^ S ’ his t tikaf stands nullified. 
Unguished from hs J ,he subject-matter of i‘tikaf as dis- 

t erefore, forgetfulness is not ad S 3 li° ' ls 3 constant reminder. 

if he has physical contact ? SS ‘ ble as 311 «cuse. 
ulates or kisses or fondles and • ° i Ut Penetration of any kind and ejac- 

bas ‘ s 's that all this falls ates ’ his '‘"'^/stands nullified, The 

even the fast is rendered invalid'd ? meanin 8 °f sexual intercourse and 
uhte, the fast is not rendered invaPd ^ SUCh activit T If he does not ejac- 
e <-ause in that case it doe< r eVCI ? wben he is in a state of ihram , 
course, which is the invaliH a ?° r wdtb ‘ n f he meaning of sexual inter- 
the fast. ln B actor, therefore, it does not invalidate 

certain numbed dav^i! obIi 8 at °ry for himself an Vtikaf of a 

of those days as well The t0 ° bserve the Vtikaf of the nights 

’ THe rCaSOn ,s that ^e mentioning of days if.n 


d, “ 
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, fcsW o» and includes tendon 

inclusive bave n0 t seen you t - consecutive order even 

ThUS ’ "lud^he nights as weU Th J "d The basis is that i‘t ikaf is built 
lst ° ‘ Vcutive order is not stipule . afe accep table to it, as dtstm- 
if i ^consecutive order, because 1 separa tion for the nights are not 
up °h A from a fast as that is built p with sepa ration even if 

acceptable for the fast. Th “ s ' ^ asts cu tive order. If he forms an inten- 

i-bsS" is vaiid ' for " is d,r 

non tor uw ; ir . 

the actual object. of mo days obligatory for himself it 

If the person makes the J ^ orrnrdine to Abu Yusuf (God 

becomes binding along with themghts, u l? The reason is that the dual 

bless him), the first night is not m J • necessary for establish- 

form is not the P lural. while the mid e g ^ ^ preferred ( ^hir) 

ing a link between the two days. 'mnlied and is associated 

opinion is that in the dual form, the plural is implied and 
with it for acts of worship. God knows best. 


The night precedes the day as it depends on the moon. 
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Chapter 42 


The Obligation of Hajj 


Hajj is obligatory [wojib) for free, major, and sane persons in sound 
health if they possess provisions and the means of travel 1 in excess of res- 
idence and necessities, along with the maintenance (expenses) of their 
families till the time of their return , 1 and (this) if the highways are 
secure. He (al-Quduri) has described it through obligation ( wujub ), but 
it means certain definitive obligation ( fard ), whose definitive character 
has been established by the Book (the Qur’an), and these are the words 
of the Exalted, “To God belongs the claim, against people, of the hajj of 
the House.”-* 

It is obligatory in one lifetime, and only a single time. The basis is 
that the Prophet (God bless him and grant him peace) was asked whether 
hajj was obligator)' each year or only once, and he replied, “No. It is but 
a single time, and what is in excess of that is supererogatory.”^ The basis 
further is that its obligating cause is the Bayt (the Housep and that does 
not increase in number, therefore, the the obligation does not recur. 

Thereafter, it is obligatory with prompt compliance according to Abu 
^usuf (God bless him ). 6 The narration from Abu Hanlfah (God bless 


By way of owning the riding animal or through ijarah. 

That is, average expenses that are just sufficient for their maintenance. The expenses 
dn d requirements mentioned later bv the Author would make the expenses excessive. 
■’Quran 3:97 

h is recorded by Abu Dawud and Ibn Maiah in their Sanaa. Al-Zayla T, vol. 3 > i- 
fiakim has said that it is a tradition with sound isnad. Al-Ayni, vol. 4, 140. 

^Because hajj is attributed to it when it is said "hajj of the Bayt. 

This rule is the opposite of what was stated for a wdjib muwassa\ that is, an obli- 
f at,0 L n for "'hich the time provided is more than that required by it. In fact, the wapb 
e Performed a number of times in the time provided. Take the case of t e zu 1 
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him) indicates the same. According to Mnh. 
bless them)/ the obligation requires delayed com ^ ^ ^haf* (r 
act of worship for a lifetime, therefore, the entir ^'’h^useit , ° d 
available for Draver. The . lre llf etim e i s 


r tiiciciore, the i r . '- v -d 

available for prayer. The reasoning for the firs vi ^ is lik < the ti 
is associated with a specific time and death durfo '* that the ob %a i 
therefore, Lt is limited by way of precaution Accord? U 00t ^ I 
formance has greater merit. This is to be distt i!" 87 ’ hast£ nin S De 
of prayer, because death within such „ (!hort ,“^f the ti^ 

Freedom and majority have been a u , ISrare ' 
phet (God bless him ■anH aV L!! n J tipulated due to the words Of 


Prophet (God bless him 'and * * words of t 
formed the hajj ten times and is then set free is U nd ^ Wh ° has P er 
perform the hajj of Islam; a minor who performs ^ * 

then attains majority is under an obligation I n f \ J} times a »< 
Further, hajj is a worship and liability for all (form" n ' ^° fIsIam ' 
removed from minors. 7 (f ° rms ° f) w °rship has bee, 

Sanity ( ‘aql ) is a condition for legal validity of ■ 
organon,. The same appiies to sonndn^S^ZS 


required delayeTcompWe. SSfiYSS bl^ ^ d ' 

f ! ion of s , requires 

is applying thT rule in h ^ ^ “ Imam Muhammad (God bless hi, 
Marghlnani aDD en . 53016 ™ nner 35 k was applied in the case of prayer. , 

likelihood of death Th 6 -fT" 8 ' j 3t the r “ lc bas been altered here on the basis of 1 
the obligation w u i S ,’ * * S de ' a F ed hh the expected end of life, it is possible tl 
prayer he savs th ° 6 ° St> beCause death ma Y occur before that time. In the case 

provided for th ^ T 6 ls a PPl‘ c d as adapted, because death is not likely in the durati 
exceptions r ^ , r P ra y er - It can happen, of course, but the law is not based up 
tio n of a n’n‘ri i , 6r 3Sed ° n tb ' n S s that usually happen. In other words, the applit 

oflosinv th * hr bas been a hered on the basis of an external factor— theft 

losmg the obligation due to death. 

in his vie * ^° d hl ess him) has reversed the rule too, because an absolute commar 
case. W ’ reqUlres i mrn ediate compliance, but he prefers delayed compliance in tl 

on the rnnU kj ab y abim in h' s al-Mustadrak. It said that it is a sound traditj 1 
6;a!-‘Ayni voi™ 5 ° ^ tW ° ^haykhs. It is also related by al-Bayhaql. AI-Zayla i, v0 ■ 

from li a hfiih°u, ln tbe sense °F voluntarily accepting a duty. It is to be distinguis 
someone’s property™ ^ ' n S ° m6 CaS6S ’ aS in the case of an inSane perS0 ” 
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h m inability becomes certain. 10 If a blind man can find 
w ithout ^ - ve provisions and travel expenses, even then 

1 f ° hf atory for him according to Abu Hanlfah (God bless him) . 
ot ob ^ und this disagreement has preceded in the Book 


because 

j person to w"”*" for him according to Abu Hanlfah (God bless him) . 
fiajj is not ■ disagree, and this disagreement has preceded in the Book 
The wo F^the inva lid (one confined to a chair, for instance), accord- 
at ' ^ S H ° ani f a h (God bless him), hajj is obligatory, as he can perform 
' aa,— Hk rase is similar to that of a pers 




rritiryj > »*'*•// o 7 > 1 ^ w 1 nr 

'” S h another. His case is similar to that of a person who is able to 
j tthr °through a seat on a riding animal. According to Muhammad (God 
Hess' him), it is not obligatory for he is not able to perform it on his 
own, as distinguished from the blind person, who can do it on his own if 
guided— he is like one who has strayed away from the rites of hajj. 

It is necessary to possess provisions and the means of travel. This is 
the ability to rent one side (seat) of the riding animal or a loading animal. 
The possession of expenses during travel, while going and coming back, is 
also necessary. The Prophet (God bless him and grant him peace), when 
he was asked about travel (to the House), said, “Provisions and the means 
of travel- If a person can hire the taking of turns with another on a 
ndmgantmal, he is under no obligation (to perform hajj). The reason is 

T ,he “ rapl " e — -vel- (seat) is no, Cd 

°f residence^ welW^n^ceTsitie^Uk 25 (menti ° n 2 ed abovc ) b e in excess 

c| othes as these things pertain to b' 6 a servant >' 2 household assets and 

“ he P0 “ KS " a “ 0,h ' r ,h,nes ' The 


ahTirmldk r from several r ™ led Persons. ulner 

h S 0l „,7 ts °ccur 


e an 


recorded by 

S a el, e f COn ‘ext u f, h ’ l ntain tb at the public n , rec «nciled with the 

of privai? ,Haqa ? id «lsharm It' 15 t0 be P^ferred over 

9 ^I-C£ er abd ano h V e a 6lnt »ests here, an indiv a ? ^ n ° ted here tb at in reaiity 
«“'»» the interests of)/ a,m If ' d ■>* in.ere, 

■* * *^6. bu, U,L prSd? ' T ° te ‘ P “ ife ’ m 

priority does not apply here. 
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B<mhV : h U; , 


Travel expenses are not a condition of the obligation f 
of Makkah and those living around it, because there ■ ° f the r<f *idcnt s 
hardship in performance for them, and it resembles i'C !!)■’ addi, »nal 
for proceeding towards the Friday congregation {jumii'al ,) ra ' u ' rc d 

It is necessary that the highways be safe as the ability to n . r 
is not established without such safety, Thereafter, it )S said . / r , m V(j 
condition of the obligation so that a bequest ( for the peilorin'' ^ ' S 3 
is also not obligatory (at such a lime). This is narrated hum AU^u '" lJI) 
(God bless him). It is said that it is a condition of iuhV (perfomn , ^ 
not obligation, because the Prophet (God bless him and gr , m him ' " ^ 
elaborated the ability to perform hajj to be (merely) provisions 5’ 
means of travel and nothing besides these. 14 ' U ' c 


He said: It is deemed proper for the woman that she have with he 
a mahram (relative of the prohibited category) or her husband for per- 
forming hajj. It is not permitted for her to perform hajj in the company 
of anyone else besides these two when the distance between her and 
Makkah is a journey of three days. 1 ’ Al-ShafVt (God bless him) said that 
it is permitted for her to perform hajj when she departs with compan- 
ions and there are with her trustworthy women for the attainment of 
safely through companionship. We rely upon the words of the Prophet 
(God bless him and grant him peace), "A woman is not to perform hajj 
except when there is a mahram with her.""’ The reason is that without 
an accompanying mahram there is apprehension that she will be exposed 
to trials and such exposure increases by the merger (company) of other 
women with her. It is for this reason that seclusion with a strange woman 
is prohibited even when there is another woman with her. This situation 
is distinguished from the case when there is between her and Makkah u 
journey of less than three days, because it is permissible for her to depart 
without the mahram on a journey that is less than sujur (three days). 

If she does find a mahram, the husband does not have a right to pre- 
vent her (from proceeding for hajj). Al-Shali'i (God bless him) said that 


"He is pointing to the tradition that has preceded. Al-Zayla'i, vol. J. |n 
"This view, and that of imam al-Shali'i (God bless him) below, when app le J 
situations other than hajj shows that there is very little restriction on the tree <1,n ^ 
movement of women, Nevertheless, the rules for being alone with a strange wo 

apply. J d h ' 

'*!t is related from two Companions (God be pleased with them), l> is IL, l,r 
al-Bazzar and al-Dar'qutni. Al-Zayla‘1, vol. 3, io n. 


,ht as her absence causes a loss of his (conjugal) rights. 

| lC h#!> , ^ s . rl ^' s that the right of the husband is not predominant in 
Our reasoning ^ is among them. 17 Thus, when the hajj being 
I lie case o' r crt , rogatory, he does have the right to prevent her. When 
performed i* sU J (w ^ n j ocs not follow the directions of the shnrVah), 

,he .'^aid that hajj does not become obligatory for her, because 

llUr juris'^ ^ rolec t ion (from exposure) is not attained through such 

^ .. |H 

»P crs0 , s thc r ight to depart with every type of mahram , unless he is 
ShC for he may assume the permissibility of marriage with her. 14 
aNlagia ",’r and the insane person are not considered for this category as 
Them '™ is niU attained through them. A minor girl who has attained 
of sensing desire is included in the meaning of a major so that no 
other than a mahram is to travel with her. The maintenance expenses 
of the twill rd mi are borne by the woman ( performing hajj) as it is through 
him that she reaches the riles of hail. The lurisls disagreed about whether 
the presence of the malnam is a condition for the performance of the hajj 
l.ifter reaching Makkah i. 

[f the minor attains majority, or the slave is emancipated, after wear- 
ing the ihriim, and they complete the hajj, it will not be valid as the 
hajj of Isiam (the obligation). The reason is that their ihriim (intention) 
was formed for the performance ol a supererogatory hajj and cannot be 
converted to one for the performance ol the definitive obligation. If the 
minor renews the ihriim prior to the station (al-‘Arafah) and forms the 
intention of the hajj of Islam, it is valid. If the (emancipated) slave does 
thesame, it is not valid. The reason is that the ihriim of the minor was not 


In this case, the private interest ol tlu- wile bawd on the interests of the hereafter Is 
preferred over the private inteiest ol the husband based on the interests of this world. 

11 "thcr words, the right ot the jlitir' has been preferred over the right ol the individual. 

‘ languished (mm the previous uw ot expenses where the right of the individual 
The argument distinguishing the two eases may lx- that in the previous 
llirt-T 1111 c M’enscs arc provided an injury will be caused to her, an in)ury that may 
C;':; r my SUmvjl s “<h an miury is not being caused to the husband here. God 

'"Hu 

may expose the woman to imury for his own advantage, 
depart w'^h' ^ Crnl ' 1 m '' rriJ ge within ihc prohibited degrees. If this means that she can 
Person/" 4 who is a t.hrisiian or a lew, then, this creates a problem as these 

"TnlT n “ t alluvved vntcr the Haram, 

3ps 1 ** pertains to entry into the Haram for a mahram whu is not a Muslim. 
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binding upon hij 
the ihram of the < 
exit from it after 
God knows best, 

42.1 The Mawaqit 

The mawaqit (limits)- that a person is not permitted , 
m a state of thram are five. For the people of Madin !° ex «pt 
HuUyfah; 22 for the residents of Iraq, it is Dhat W ? ls ^ 1 - 
of Syria, it is al-Jahfah; 2 « for the residents of Neid it k n * reside ^s 
people of Yemen, it is Yalamlam. This is how the Messem-e™^ for ^ 
bless him and grant him peace) determined the limit, ( w fl ?? d (Go <i 
people.-* The benefit of fixing the limits is the prevem.WH 

•hrim till beyond them. The reason is that crossing them 0^™—® ,bt 
permitted by agreement. S nem otherwise is not 

Thereafter, a person coming from a distance (afaqi) if he re* u 
the miqat with the intention of entering Makkah, is under an obligation 
to wear * e thram whether or not he has formed the intention of per 
forming hajj and umrah, in our view. This is based on the words ofL 
Prophet (God bless him and gran, him peace), "No one is m 
mxqat without the ihram:' 16 The reason is that the obligation of ihram is 
due to reverence for this noble area, therefore, persons performing the 
hujj or the ‘ umrah or other ritual are the same for this purpose. 1 ? 


m due ,0 the lack of legal capacity (f or 

dave, « became binding, and i, i s no ' *“*<). As fot 

having commenced a hajj other than the * hi W h »» 0 

bl,8a, “TS° 


-'The word miqat in its primary meaning applies to time, but has been borrowed to 
apply to a location. In other words, it is the location for wearing the ihram. 

The Prophet (God bless him and grant him peace) stopped at a location where there 
was a tree. 

-The location for all pilgrims coming from the east. 

' H For the people of Egypt, Maghrib and Syria. 

’It is recorded by al-Bukhari and Muslim through different channels. Al-Zayla‘ 1 , vol. 
3 , 12 . 

It is recorded by Ibn Abl Shaybah. Ai-Zayla'I, vol. 3,15. 

7 The text of al-Hidayah is somewhat different in different books here. In al-Aynis 
al-Binayah, in place of “persons performing the hajj or the ‘umrah” the text reads the 
trader or the resident.” Accordingly, he interprets the words “whether or not he has 
formed the intention of performing the hajj and the 'umrah" to mean “even if the person 
is coming in for trade." Al-'AynJ quotes al-Shafi‘i (God bless him), who says that the 
person need not wear the ihram if he does not intend the rites. 
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r. 


• ide the miqat has the permission to enter Makkah 
er son* ,ho,Sl " S d ie ihram , because he enters Makkah repeatedly, 
Sneeds with °“ tion of ihram each time he enters will cause hard- 

f0 Tlnpo singthe rk the residents of Makkah for whom moving out of 
* nd ‘ H g is, thus* 1Uce ntering it without the ihram is permitted on account 
5i ! 1P kkahand thenr ^ inguis hed from the situation where he intends to 
and this happens sometimes so there is no hardship, 
perform th e riteS h prior to these mawaqit it is permitted, due 

If he wearS f t h g halted, "And complete the hajj and the umrah for 
the words o wearing of the ihram from the huts of the res- 

God“ 2< C °T P e uts kirts). This is what was stated by ‘All and Ibn Masud 
idents (on theo ^ them ^9 There is greater merit in wearing the ihram 
(Godbep lea ^_ because t he interpretation of “complete it” implies 
prior to eat g r effort involved, and there is greater reverence. It is 
d> i5 ‘ th jftorn Abu Hanlfah (God bless him) that there is greater merit in 
"Tthe person is confident that he will not indulge in the prohibited (in 

the longer period), 

For a person who is inside the miqat, the limit for him is the Hil, 
which means the Hil that is in between the miqat and the Haram, because 
it is permitted for him to wear the ihram from the huts of the residents, 
and what is beyond the miqat up to the Haram is a single location. 

For a person who is at Makkah, the limit for him for hajj is the 
Haram itself and in the case of ‘ umrah it is the Hil. The reason is that 
the Prophet (God bless him and grant him peace) ordered the Compan- 
ions (God be pleased with them) to wear the ihram for hajj from within 
Makkah 30 and ordered the brother of A’ishah (God be pleased with both) 
that he should make her commence the ihram from Tan'Im, 31 which is 
within the Hil. The reason is that the performance of hajj is at Arafah, 
which is within the Hil. Thus, the ihram is from the Haram so that one 
orm of journey towards it is realised. As compared to this, the perfor- 
mance of the umrah is at the Haram, therefore, the ihram for it begins at 

2: mg 

J 5 -p| ie _ , 

ditionoflbn M° n ‘-°j iCmd be pleased with him) is recorded by al-Hakim. The tra- 
J “lt i s record ^ h ^ G ° d Phased with him) is gharib. Al-ZaylaT, vol. 3, 16. 

“It is record^ ^ ^ us * 3m - h is also mentioned by al-Bukhari. Al-ZaylaT, vol. 3, 16. 
^'Zayla‘j, vol 3 an d Muslim from ‘A’ishah (God be pleased with her). 


Chap ter 43 
The Ihram 


erson desires to wear the ihram,' he is to bathe or perform 
vViien Elution, but bathing is better, on account of the report that the 
m,n °hct (God bless him and grant him peace) used to bathe for his 
- J It is, however, for cleanliness so that the menstruating woman 
be ordered to bathe, even though it is not a fard for her. Thus, minor 
ablution stands in place of bathing as in the case of the Friday congrega- 
tion (jumu'ah), 3 but bathing is preferred as the meaning of cleanliness is 
perfect in it and also because the Prophet (God bless him and grant him 
peace) chose it. 

He said: He is to wear two new cloths or those that are washed as 
a loin cloth and as a covering. The basis is that the Prophet (God bless 
him and grant him peace) put on the loin cloth and the top covering at 
the time of his ihram. 4 The reason is that this person is forbidden from 
wearing stitched clothes. It is necessary to cover the private parts and to 
repel heat and cold. This is attained through what we have identified. New 
cloths are preferred however, as they come closest to purification. 

He said: He is to apply perfume if he has it. It is reported from 
Muhammad (God bless him) that he disapproved the use of a thing as 
perfume when its substance continued to remain on the body even after 


Fhat is, when he intends the performance of hajj. 

h is recorded by by al-Tirmidhi, al-Dar’qutn! and al-Tabararu. Al-Zayla'i, vol. 3, 17. 
itls '* ln ^' cat ' n ^ here '^ aI bathing is not obligatory. The Zahiris maintain that 

Mnd the 'id. 

h is recorded by al-Bukharl in his Sahih Al-Zayla‘1, vol. 3, 18. 
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wearing the ihram} This is also the view of Malik and 
bless them). The reason is that this person is like one whh* fi ‘ (God 
perfume after wearing the ihram. The well known interpr ° • USed the 
tradition of ‘A’ishah (God be pleased with her) who said^f' 0 " is in the 
fume on the Messenger of God (God bless him and era a , P . plied Per- 
for his ihram prior to his wearing the ihram ” fi What is "V™ 01 Peace) 
respect to perfume is the use of perfume after ihram. Wh a ° t ' bl,e<i wit h 
the body is subservient to the main issues as it is associated retTlains °n 
This is distinguished from clothes as these are separated from ly ^ Use ' 

He said: He is to pray two rak'ahs, due to the report from b ° dy ' 
be pleased with him) that the Prophet (God bless him and 3 lr ^ Cod 
peace) prayed two rak'ahs at Dhu ’1-Hulayfah on wearing his ih^ 7 h ‘ n ' 
said: He is to say: O Lord, I wish to perform the hajj, so make ft ea" ' f He 
me and accept it from me. The reason is that it is performed in * • r 
seasons and from various locations, therefore, it is usually not devoid^ 
hardship. Accordingly, he requests ease. This type of supplication ft n °t 
made for prayer as its duration is short and its performance is usual! 
easy. ‘ 

He said: Thereafter he pronounces the talbiyah, at the end of his 
prayer, on the basis of the report that the Prophet (God bless him and 
grant him peace) pronounced the talbiyah at the end of his prayer." If he 
pronounces the talbiyah after his riding animal stands up it is permitted, 9 
but the first is better on the basis of what we have related. 


If he is performing the hajj alone, he is to form the intention for the 
talbiyah of hajj, because it is an act of worship and acts depend upon 
intentions. The talbiyah means saying: labbayka Alldhumtna labbayk, 
labbayka la sharika lak, labbayk inna ’l-hamda wan-ni'mata laka wal- 
ntulk, la sharika lak. In his statement “ inna ‘ l-hamda ” the word is inna, 
and not anna, to indicate the commencement of a new sentence. It is not 


5 A 1 - Ayni maintains that there is liability of dam for its use according to Muhammad 
(God bless him). The vast majority of the jurists have approved it. i 

It is recorded by al-Bukhari and Muslim in their sound compilations. Al-Zayla i, 
vol.3,18. 

7 From )abir (God be pleased with him) it is gharib, however, it has been recorded 

by Mushm from Ibn ‘Umar (God be pleased with both), as well as by Abu Dawud from 

n Abbas (God be pleased with both). Al-Zayla‘ 1 , vol. 3, 20-21. 

I is recorded by al-Tirmidhi and al-Nasa i. Al-Zayla'i, vol. 3- u. 
s recor ed by al-Bukhari and Muslim. Al-Zayla‘i, vol. 3. 21. 



Al-Hidayah 




t ... orevious as anna will qualify the previous 

0* * *■ ~ /-/all rrtarlp hiz IhrahTm 


state- 


. or) tinuatt° n r the reS ponse to the call made by Ibrahim, Khalil 
^ C t I( (the talhtyd ^ ^ narra tion. 10 It is not proper to drop any 

"5, as ^ wel1 kn °„ r A s because these have been transmitted by agree- 
A out of these w ’ efore) it j s n0 t to be shortened. If an addition 
W °, n tofthe narrat t ° i r _ ’ rm itted with al-ShafiT (God bless him) disagree- 
'the narration of al-Rabi* (God bless him) from him. 
ing according to^ ^ ]ike {he adhitn an d tashahhud insofar as these are 
considers it to ^ ^ d eterm jned syntax. We maintain that prominent 
ptonouncemerftswi^ Jbn * Urnar u and A bu Hurayrah (God be 

Cor npanions » ^ made additions to the transmitted syntax. Further, 

pleased with |_ c . ification anc j the expression of submission. Accord- 

*L P “Stoni 5 no, .0 be prevented. 

id 1 When he pronounces the talbiyah , he has acquired (com- 
*7,' Je ihram, that is, when he forms the niyyah, because an act of 
P ” h p is not performed without a niyyah, except that he (al-Quduri) 
does not mention it as he indicated it earlier in his statement: O Lord, I 
wish to perform the hajj. He does not (legally) enter the state of ihram 
with the niyyah alone, unless he pronounces the talbiyah, with al-Shafi‘1 
(God bless him) disagreeing. The reason (in our view) is that niyyah is 
like a compact for performance, therefore, it is necessary to follow it 
up with dhikr as in the tahrimah of prayer. Thus, he enters the ihram 
through dhikr that is intended for glorification other than the talbiyah 
whether this is in Farsi or Arabic. Th is is the well known view of our ear- 
lier jurists (God bless them).'' 1 The distinction between this and prayer is 
based on their principle that the category of hajj is wider than the cat- 
egory of prayer so that one dhikr may be substituted for another, like 
the garlanding of the sacrificial animal (instead of driving it). Likewise, a 
iikr other than the talbiyah or a language other than Arabic. 


lUq- ~ " — 

with them all ^A^Za/la^' 5 * 7 * ^|° m ^ ^ om P an * ons as we ** as the Tabi'un (God be pleased 

"nation, AI-Zayla'Tvol' 5 * 1 ^ (G°d be pleased with them) with a slight 

'S'the p!rform e *“ 'T? com P Ua,ions - AJ-Zayla‘1, vol. 3, 24. 

u That is, he comn! °^ 3 ^° rm w °rship that consists of various arkari . 

I '° n ' e s t e ihram through any kind of speech that conveys glorifica- 
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He said: He is to abstain from what God has prohibit d 
wickedness or wrangling. The basis for this are the words f ° f ° bsce nity, 
“Let there be no obscenity, nor wickedness, nor wranelh ° ■ ^ Exa W, 
This is a prohibition that has been expressed in the f 0 fj^ n ^ ^•”' 5 
Rafath is obscenity and intercourse or obscene language onh^ denial - w 
ing of intercourse in the presence of women. Fusuq J s the c 6 TOent '° n ' 
sin and its prohibition in the state of ihrdm is more sever^ ;i^ 1SSKm of 
ing into argumentation with one’s companion. It is said that thb 
arguing with the polytheists about the advancing and delaying 
the early days of Islam) . ■ a F 


He is not to hunt (kill prey), due to the words of the Exalted “Do 
kill game when you are in a state of thrum?" 7 He is not to point towards 
prey nor indicate where it is, due to the tradition of Abu Qatadah (God 
be pleased with him), who said that he hunted a wild donkey, which is 
permissible, and his companions were in a state of ihrdm. The Prophet 
(God bless him and grant him peace) said to his Companions, “Did 
you point towards it, did you indicate its location; did you help?” They 
said”’No.” He said, “In that case, eat.” 18 The reason is that such actions 
remove the sanctuary available to the hunted animal, for it has sought 
sanctuary in the wild away from human eyes. 

He said: He is not to wear a shirt or trousers or a turban, nor is he to 
wear boots, unless he cannot find sandals, in which case he is to cut them 
up to the bottom starting from the ka‘bs. This is based on the report that 
the Prophet (God bless him and grant him peace) “forbade the person in 
a state of ihrdm from wearing these things.” 19 At the end of this tradition 
he said, “Nor is he to wear boots, unless he cannot find sandals, in which 
case he is to cut them downwards from the ka‘bs?’ The word ka b here 
pertains to the (rising) joint in the middle of the foot next to the loca- 
tion of the shoelace knot and not the ankle, 20 according to what has been 
reported by Hisham from Muhammad (God bless him). 


‘ 5 Qur’an 2:197 , 

,6 Which is a form that is considered most explicit with respect to relinquis me 
The meaning conveyed is: “Do not indulge in obscenity.” 

l7 Qur’an 5:95 , a 1 - 

l8 It is recorded by all the Imams of the six sound compilations in their 00 
Zayla‘1, vol. 3, 26. 

19 It is recorded by all the sue sound compilations. Al-ZaylaT, vol. 3 . 16 ■ t j on 

20 That is, the meaning of the word kab here from that used in the verse o a 
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• n0 t to cover his face nor his head. Al-Shafn (God bless 
ft said: He 15 m j tte d to a man to cover his face on the basis of the 

him) said th3t het (God bless him and grant him peace), “The ihrdm 
!U S ofth£ hishead and the ihrdm of a woman in her face” 21 We rely 
' f a m an is 111 f l the prophet (God bless him and grant him peace), “Do 
on the words ot , his face nor his head for he will be raised up on the Day 
rt otp utaVel ^ this” 12 He said this about a person who had died in 

0 f]udgement 

Further, a woman does not cover her face even though 
the state °.'y unco vering it, thus, for a man it is more important that 
there is a tria ^ bene £ t 0 f w hat has been related by (al-Shafi‘1) is to be 


b,u !Xu<"” tcov£ri " g,hehead ' 

^ M- He is not to apply perfume, due to the words of the Prophet 
him an d grant him peace), “The person performing hajj is one 
' disheveled and ill-smelling.” 23 He is not to apply oil, due to what 
Wh R 1S related, nor shave his head nor the hair on his body, due to the 
WC afthe Exalted, “Do not shave your heads,” 24 nor is he to trim his 
beard, as that amounts to shaving and eliminates the meaning of being 
unkempt and untidy. 

He said: He is not to wear cloths dyed with warns (yellow dye) or 
saffron or safflower, due to the words of the Prophet (God bless him and 
grant him peace), “The muhrim is not to wear cloth that has been treated 
with saffron or warns,” 15 unless it has been washed but the colour cannot 
be removed. The reason is that the prohibited element is the smell and 
not the colour. Al-Shafi‘l (God bless him) said that there is no harm in 
using safflower as it is a colour with no smell. 26 We maintain that it does 
give off a nice smell. 27 

He said: There is no harm if he washes and enters a bath, because 
‘Umar (God be pleased with him) bathed in a state of ihrdm. 1& 


Jt is recorded by al-Bayhaqi and al-Dar’qutnl in their Sunan. Al-Zayla‘I, vol. 3, 3/27. 
^tis recorded by Muslim, al-Nasa’I and Ibn Majah. Al-ZaylaT, vol. 3, 28. 

It is recorded by al-Tirmidhl and Ibn Maiah. Al-ZaylaT, vol. 3, 28. 

^Qur’c 


r an 2:196 


witul* 556 w °Hs are found in the tradition related from Ibn ‘Umar (God be pleased 

Wlft them) that h: 


“That i s 


as preceded. See Al-ZaylaT, vol. 3, 26. 


. accor ding to the custom of perfumers; it is not sold as a perfume. 
“This is mere ^ a ma t ter of better analysis of the smell. 


recorded by Imam Malik (God bless him) in his Muwatta’. Al-ZaylaT, vol. 3, 
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There is no harm if he seeks the shade in a 
Malik (God bless him) said that seeking the shT " 1 ° r Und er a 
resembles it is disapproved, because it amount,! Under a tent 
maintain that for ‘Uthman (God be pleased wit^vT in§ the hea?,^ 
up in his state of ihram* and as it did not touch 3 Can °Py w! We 
a room. ° Uch hls head it w as ^ S Se > 

If he moves under the drape of the u ^ ‘ ke 

his head or face, then there is no harm in Ls^h^ U d ° es n °t to Uch 
seeking shade. thls ’ bec ause it anto u ^ s h 

There is no harm if he ties a monev-helt 
die). Malik (God bless him) said that it is disapproved^ (mid ' 
it the maintenance allowance of another as theVnV d ' f he carr ies i n 
established. We maintain that the belt does not fallt^h ^ is not 
something stitched, therefore, the two situations 30 am «■ ^ cate § or y of 

. . *> wash his head or his beard “tL n 

it is a kind of perfume and it kills lice in the head mal] °w, because 

prayttd after 

when h, rs a g roup olS 

is that the Companions of the Messeneer of r nd m a u ‘ i e ^ asis 

the taibiyah in these situabons '- ,p Tdbtit 

e state of thranus like pronouncing the takbir during prayer, thus it is 

loZT™ 'I ^ ^ V me ° f Chang£ ° f ° ne Set circumstances into 
to the word! fi° VOke WhUe P ronounc ing the taibiyah, due 

best hm ' th° the ^°P het ( God bless him and grant him peace), “The 
the tnlh at Wltb «i/ and thajj ,” 33 Ajj is the raising of one’s voice for 
it lya ^ tha V is the “pious flowing of (sacrificial) blood. 
tt - Sai ' enbe enters Makkah, he is to begin with al-Masjid al- 
‘ f. 1 ?’. 0n 1 e as * s °f the report that the Prophet (God bless him and 

m peace) whenever he entered Makkah used to begin with the 


ilar meaning a 7 7 b °'J ever ’ P* n Abl Shaybah has recorded a report that conveys a sim- 
eanmg.Ai-Zayk i, vol. 3l 32 . 

3 'It is gharrt T" 8 hlS ° Wn ° r someone else’s money, 
the meaning. Al'-ZaylaT v T” Shaybah has recorded a report that conveys part o 

T ° f ^ ** 

sions are recorded In severai Companions (God be pleased with them) and different ver- 
v °l- 3. 33-35. ^ lrnd dhl, Ibn Majah, Ibn Abl Shaybah and others. Al-Zayb f 
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ason is that the purpose is to visit the House and that is 
, (oS que . 34 The r£ not g0 against him whether he enters it at night or the 
Icicle it - 11 d ° eS m0U nts to entering the city, which is not associated with 
da; y> because 1 

> c rL the House in his sight, he is to pronounce the takbir 35 
^rldha illallah ( tahlil ). Ibn ‘Umar (God be pleased with them) 
mid &Y- 1 * at when he meets the House, he is to say: bismilldhi 'r- 

used to sS J Rahm> wa lldhu Akbar , 36 Muhammad (God bless him) did 
any supplications for the various locations during 
n0t because ascertaining a timing for everything (making it too formal) 
# ^ with the gentleness of the heart. If the person glorifies God 
^-ith the transmitted words it is good. 

" He sa id : Thereafter, he is to begin with al-hajar al-aswad (the Black 
Stone) by greeting it and then pronouncing the takbir and tahlil. The 
basis is the report that “the Prophet (God bless him and grant him peace) 
entered the Mosque and after greeting it pronounced the takbir and the 

tM .” 37 

He said: He is to raise his hands, due to the words of the Prophet 
(God bless him and grant him peace), “The hands are not raised except 
on seven occasions. . . , and among these he mentioned the greeting of the 
MjarP 1 

He should touch the Black Stone with his two hands, and kiss it if 
he is able to do so without tormenting another Muslim. The basis is the 

( , G ° d bl “ s him and « ra "' hira P«ce) kissed 
h “ I,pS “P° n iC” and then said to 'Umar (God 
H* »eak» dn If, ' ?“ , a P° wer(ull r built man and can injure 

find an opening place™ Ttw h ‘ h f S *° ne imo the people, but if you 
P 7 ur two hands on it and kiss it, otherwise greet 

«4kX “ol^s 7 al ' BukharI a ” d Muslim from 

j3 ‘h lt‘ re ^ erence f° r the Bayt 
“'Sgfeni&.Whatal.-R, u 

* 3 ', ekiss ®g the Black Stone A]' zZw-^ fr ° m him that he used t0 sa f this 

(Godh Par ‘ ab ° Ut Y V ° L 3 > 36 ’ 


A ishah (God be pleased with her). 


said that P th aSed With him )- It is record^Wr a . tradition related from Jabir 

Al-Zayi a '; J I 01 ' 1 *' re P°rt he found is ^ 1 As for takblr and al-Zayla‘i 

“This t u ' 3 ’ 37 ' 3 8 - m abBukharI that conveys part of the meaning. 

Edition foe K P 

' SVerSion been recorded h ed rt, eVeral tim6S in the P revious Bo °^- 

^rded by I bn Majah in his Sunan. Al-Zayla‘I, vol. 3, 38. 
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it and then pronounce the takbir and say Id Udha ill a l\-u . .. 

is that kissing the Stone is a sunnah, while not harm ' ' " The r ea So 

obligation. ln 8 a Muslj m n 


He said: If it is possible for him to touch the Sm 

■i j t;i _ ■ ■ . . . ^ione ' 


in his hand, like a date palm branch (that c 


something else, he may do so and then kiss that. Theb — C ’ Uster ), or 
that “the Prophet (God bless him and grant him peaceTo repor > 
circumambulation on his riding animal and kissed the ark*/^ the 
the House) with his staff .” 41 If he is unable to do any G f th*” , rners ° f 
is to greet the Black Stone (from a distance), pronounce thetu,®' he 
tnhltl, and send blessings on the Prophet (God bless him and ' he 
peace). grant hi m 

He said: He turns to his right, that is, towards the side that ha 
door (of the Ka‘bah), having done the idtiba' of his top sheet prior t 
this, and circumambulates the House with seven circuits. The basis i/the 
report that “the Prophet (God bless him and grant him peace) kissed the 
Stone and then turned to his right in line with the side that has the door 
and completed seven circuits .” 41 Idtiba ‘ is the passing of the top sheet 
under the right armpit and letting it hang from over the left shoulder 
This is a surmah ; it has been transmitted from the Messenger of God (God 
bless him and grant him peace ). 43 

He said: He is to make his circuits by going around the.Hatun, which 
is the name of the enclosed space ( mizab ). It was called by this name as 
it crumbled ( huttima ). It is also called Hijr as it was restricted (hujira). 
It is, however, a part of the House according to the words of the Prophet 
(God bless him and grant him peace) in a tradition from ‘A’ishah (God 
be pleased with her): "The Hatim is part of the House .’ 44 It is for this 
reason that the circumambulation has to be around it. Thus, if a per- 
son passes through the opening between the Hatim and the House, it is 
not valid. (Although it is part of the House), if a person faces the Hatim 

,u lt is recorded by Ahmad, al-ShafiT and others. Al-Zayla‘ 1 , vol. 3 . 39 - • nJ 

4, It is related by several Companions (God be pleased with them) an t e ^ 
are recorded by all the sound compilations, except al-Tirmidhi. Al-Zayla i, vo 3 . 

42 It is recorded by Muslim from Jabir ibn 'Abd Allah (God be please wi 
A)-Zay]a‘i, vol. 3, 42. 

41 lt has been recorded by Abu Dawud in his Sunan. Al-Zayla I, vol. 3. 43 - . 4 j. A 

44 It is recorded by al-Bukhari and Muslim in their Sahihs , Al-Zayla 1, ^ ^ 

similar tradition is also recorded by Abu Dawud and al-Tirmidhi. Set a 
196. 
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a ying. the prayer is not valid, 45 because the definitive obli- 
ge tfh ' e rn ,n g towards the House is established through the text of 
eiiii° n ,U <6 By w ay of precaution, prayer in the direction of the Hatim 
,he Q ur 30 er f 0 rmed on the basis ofwhat is established through a khabar 
a> nn ° tbe , P !;dual narration). 47 In the case of tawaf, as a precaution, it is 

'Snd d-W-' 

10 d In the first three of the circuits he is to perform ratnal 
* S ^ ans walking briskly while moving (shrugging) the shoulders 
110/1 ^estant coming into the arena, adopting a strutting gait between 
lik eaCC,n This is accompanied by idtiba . The legal basis of this was a dis- 
th £ r °'f strength for the polytheists when they said: The heat of Yathrab 
^exhausted them. 49 Thereafter, the hukrn (rule) remained, even after 
1,85 ‘ ’ ppearance of the cause, during the period of the Prophet (God 
'f him and grant him peace) and even after his time. 50 He said: He is 
walkin the remaining circuits in a dignified manner. The narrators of 
ihe riles of (the hajj of) the Prophet (God bless him and grant him peace) 
on this. 51 Ramal is undertaken from the Black Stone up to the Black 
Stone. This is what is related of the ramal of the Prophet (God bless him 
and grant him peace). 57 If the people rush over him during ramal , he is 
to stand still, and on finding a path he is to continue the ramal. The rea- 
icthai mmal has no substitute, thus, he is to come to a standstill so 


"This is in response to the implied issue. If the Hatim was part of the House, prayer 
faaogit would have been permitted. 

""Turn your faces towards it." Qur'an 2:144 
"When it confronts a definitive ( qat'i ) text. 

"Because of the likelihood that it is part of the House, and here no definitive text, 
implying the contrary, stands in the way. The issue then is: on one occasion you say that 
At House, excluding the Hatim, is to be faced during prayer, while in the case of tawaf 
)wi say that circuits around the House include the Hatim. 

”lt is recorded by al-Bukhari and Muslim. Al-Zayla‘1, vol. 3, 45. 

This counters the argument of those who say that rules are to be suspended where 
e cause disappears. Further, ramal is not permitted for women. Those who would 
encourage women to run in streets on the pretext of a marathon race should examine 
™ in depth. 

Ibn .! l , istecorded b y al-Bukhari and Muslim from ‘Abd Allah ibn ‘Umar from Nafi' from 
mar (God be pleased with them), Al-Zayla‘i, vol. 3, 44- 
bom .I? rtCorded fi° m several Companions (God be pleased with them). One version 
ta 1 „^° d P^sed with him) has been recorded by Muslim, al-Tirmidhi, al- 
an d Ibn Majah. Al-Zaylai, vol. 3, 46. 
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that he can undertake it in accordance with the Sunnah Th 
guished from kissing the Stone, which has a substitute in 
a distance). 5 ’ 


„ ^'stin- 
greet,n 8 (bo m 


He said: He is to kiss the Stone each time he passes bv ' ‘ 
ble. The reason is that the circuits of the tawaf are like the' 1 ' p P ° Ssi ' 
salat. As each rak'ah is commenced with a takbir, each circuit 


of 
opened 


with a salutation for the Stone. If he is not able to kiss the $ tone f 
to undertake the greeting (from a distance), and to pronounce the 'A*/ 
and tahlil as mentioned. He is to kiss/touch the Rukn Yamani which ' 
recommended act according to the Zdhir al-Riwdyah. It is narrated fr" * 
Muhammad (God bless him) that it is a sunnah. He is not to touch/As 
the other two arkan. The Prophet (God bless him and grant him pea 
used to kiss these two arkan , but not the others. 51 He is to end the taw'f 
(circumambulation) with kissing, that is, istildm of the Stone. 


He said: Thereafter, he is to go to the Station (of Abraham) and pray 
two rak'ahs next to it or wherever it is possible in t he Mosque. These two 
rak'ahs are obligatory ( wdjib ) in our view. Al-Shafi'i (God bless him) said 
that they are a sunnah due to the absence of the evidence of obligation. 
We rely upon the words of the Prophet (God bless him and grant him 
peace), “The person performing the tawaf is to offer two rak'ahs for every 
seven circuits,” 55 and the command gives rise to obligation. 5fi He is then 
to return to the Stone and kiss it. This is based on the report that the 
Prophet (God bless him and grant him peace), when he had offered two 
rak'ahs , returned to the Stone. 57 The basis is that each circumambulation 
that is to be followed by sa'i (circuits of al-Safa and al-Marwah) requires 
returning to the Stone. The reason is that just as tawaf is commenced 
with istildm, the sa'i too is commenced with it. This is to be distinguished 
from the case where the tawaf is not to be followed by sa'i. 


’ 5 In other words, he can continue without kissing the Stone, but he cannot do so 
the case of ramal. , 

M It is recorded by the sound compilations, except al-Tirmidhi. Al-Zayla *• v° • 

51 It is gharib in this version, however, al-BukharJ and Muslim have recor e ^ 
tions that convey the meaning that the Prophet (God bless him and grant im P 
used to offer the two rak'ahs. Al-Zayla‘I, vol. 3, 47. . f fV1 . 

56 That is, when the command is found the obligation is found, unless an0 
dence indicates otherwise. It is strengthened by the verse, “Take the station o 
as a place of prayer," Qur’an 2:125. 

'■It is recorded in Imam Malik’s al-Muwatta’. Al-Zayla'i, vol 3. 48 


pof 


V: P" 




-e i s the tawaf al-qudum (arrival), and it is also 
H e sai d: (circumambulation of greeting). It is a sunnah 

H t ,d rinn (wdjib). Malik (God bless him) said that it is an 

j n0 t a" obl sayill g of the Prophet (God bless him and grant him 
Ration dUCt ° comes to the House is to greet it with a tawaf"* 8 Just as 
Ice), ‘ ,vVb0 f V ? r Go d the Exalted, has given the command for the tawaf” 
;, c niainta ,n tha man d does not require repeated performance (Like- 
and th e abs , £ conima nd does not imply obligation here). 60 The tawaf 
wise the abso u ^ ident ified as the tawaf al-ziydrah (and that is the 
in the Q ur a " JJ^t he has related, it has been called greeting, which is 
0 biigali° n )’ recornmen dation. 61 The residents of Makkah are under no 
an evidence die taw ^r a l-n U dum, due to the absence of arrival 

obligation to pet mi 
„„ their part. 


He said: Thereafter, he is to proceed to al-Safa and climbing up on 
. js tQ salute the House, pronounce the takbir and the tahlil, and is 
llsend blessings on the Prophet (God bless him and grant him peace). 
He is then to raise his hands and make supplications for his needs. This 
is based on the report that “the Prophet (God bless him and grant him 
peace) climbed on to al-Safa and on seeing the House turned towards the 
qiblah and made supplications to God.” 61 The reason is that glorification 
and prayer precede supplication in order to make it more suitable for a 
response, as is the case with other supplications. Raising of the hands is 
a required practice ( sunnah ) of supplication. 63 He is to climb up on to 
al-Safa to the extent that the House comes into his sight. The reason is 
that the salutation of the House is the purpose of climbing up. He is to 
proceed to al-Safa from any side he wishes. The Prophet (God bless him 
and grant him peace) went towards it from the door of Banu Makhzum, 


*‘ T J' a ' n ,he absolute sense. Al-Zayla'i, vol. 3, 51, 

% other al ~' Atiq " Q ur ’ an 22:2 9 • 

'paired bv it, ^ S tbe comma nd does not require another tawaf beyond the one 
"That 1 th VtrS a . and that is lhe fawdf al-ziydrah. 

‘’"'oiendatirm * 'j 3 lt ' on Tebec * upon by Imam Malik (God bless him) conveys a rec- 

“^pShT otanobligalion - 

s preceded in the tradition of Jabir mentioned earlier. Al-Zayla’T, vol. 3, 


V 


are 


‘lions on this recorded by Abu Dawud. Al-Zayla'i, vol. 3, 51. 
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which is also called Bab al-Safa as it is the closest 
is a sutwah (to go through it). 65 


to al-Safa, ho 


He said: He is then to descend towards al-Marwah 
normal gait. When he reaches the centre of the valley }.*.'§ in hi s 
running gait by way of sa'i between the two green lines ** *° adopt a 

is to adopt his calm gait until he reaches al-Marwah He ■ he 

and perform the same acts that he performed at al-Saft Th ° dimb i( 
on the report that “the Prophet (God bless him and' grant h* * ^ 
descended from al-Safa and started walking towards al-Mama^M^' 1 
formed sa'i in the centre of the valley and then walked till he climb'd ^ 
to al-Marwah. He made seven circuits between them.” 67 ed 011 

He said: This comes to a single circuit. He is to perform seven such 
circuits beginning at al-Safa and ending at al-Marwah. He is to perform 
sa‘i in the middle of the valley for each circuit. This is based on the tra- 
dition we have related. He is to begin the (first) circuit at al-Safa due to 
the words of the Prophet (God bless him and grant him peace), “Begin 
with what God, the Exalted has begun.” 68 Thereafter, the sa'i between 
al-Safa and al-Marwah is wdjib (obligatory) and is not a rukn (essential 
element). 69 Al-ShafiT (God bless him) said that it is a rukn on the basis of 
the words of the Prophet (God bless him and grant him peace), “God has 
prescribed the sa'i for you, therefore, perform the sa'i ." 70 We rely on the 
words of the Exalted, “There is no harm for you if you perform the circuit 
between them.” 7 ’ Such a syntax is used (in the Qur’an) for permissibility. 
This negates its being a rukn or even an obligation, except that we have 
interpreted it to mean obligation, 72 however, being a rukn is established 
only through a definitive (qat'i) evidence and such an evidence is not 

64 It is related from Jabir and Ibn 'Umar (God be pleased with them). The versions 
recorded by al-Nasa’i and al-Tabarani. Al-Zayla i, vol. 3 , 5 2 - 

65 And not an obligation (wajib). 

“This is not permitted for women. -.hlimlmen- 

67 This has preceded in the lengthy tradition of Jabir (God be pleased wi 1 

tioned earlier. Ai-Zayla‘ 1 , vol. 3, 53- , .,-1,1. At-Zayla‘>> 

6# lt is related by Muslim, Abu Dawud, al-Tirmidhi, Ibn Majah an 3 

6v A rukn, as pointed out earlier is like a pillar. If it is missing, the aU ^ Ahtnad 

7 “lt is related through several channels and these are recorded by a . a 
and al-Shafi‘i. Al-ZaylaT, vol. 3, 55. 

7 'Qur'an 2:158 

;l On the basis of ijma according to some. 
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^ meaning of the tradition related by al-Shafi‘1 (God 

ur) J, Further, t (Q mean recommendation as in the words of the 

[^shinO is ‘"bribed, when death approaches any of you, if he leaves 
c ia ited, “ lt iS V T , ' -kg a bequest to parents and next of kin, according 

- * iue tmm ,he GoWeari " s ” n 

(0 r easonat> ^ j, e is to stay at Makkah in a state of ihram. The 

lk 5aid: | C wearing the ihram of hajj, and he is not to undo it 

j s that fiei* .. 


about the rites of hajj. 


bringing au° ul . jj 

P ,l0rt ° li s to perform the circumambulation of the Ka'bah when- 
sa '“, - ^ do s0) because it resembles salat. The Prophet (God bless 
jyjrhc'sa^ ^ peace ) said, “The tawaf of the House is salat,"™ Salat 
him and gra rjate f orm 0 f worship and so also the tawaf. He is not to 
istliemo^a a |.g a g an d al-Marwah) after these tawaf s during 

perform! ^ reason i s that sa'i is not obligatory (for hajj) except once, 
tie supererogatory Jfl‘t is not prescribed He is to offer two rnk'ahs after 
"very seven circuits and these are the two rak'ahs of tawaf as we have 
already explained. 75 

lie said: One day prior to the day of tarwiyah , 76 the imam will deliver 
8 sermon in which he will instruct the people about departure for Mina, 
the prayer at ‘Arafat, the station there, and the ifadah. The conclusion to 
be drawn here is that there are three sermons in hajj. We have mentioned 
the first of these. The second is delivered at ‘Arafat on the day of Arafah. 
The third is delivered at Mina on the 11th day (of Dhu ’ 1 -Hajj). Each ser- 
mon is separated from the other by an intervening day. Zufar (God bless 
him) said that the imam is to deliver these sermons on three successive 
days, the first being on the day of the tarwiyah (the 8th). The reason he 
gives is that these are the days of the hajj and the days for the gathering of 
those performing hajj. We maintain that the purpose of these sermons is 
the imparting of instruction. The day of the tarwiyah and the day of sac- 
rifice are two days for being occupied with the rites. Accordingly, what we 
ase said is more beneficial and the sermons are received more effectively. 

■"smt to 8* J l *'° ob i ec,ion ra ' se d by some is that here the bequest in this verse was 

" li wtab <; 3 ^ nit ' ve °bligation, but the verse was abrogated. Others maintain that it 
,( li 0 , I0S j anc * ,be verse conveys a recommendation, as the Author has slated. 
'On th^l! ^ * bn ^' bban ‘ n b ' s Sahih. Al-Zayla'i, vol. 3, 57. 

Iw >ral'nl.!r M ' 5 0t " tbe tra dition above that ‘ the person performing tawaf is to offer 

e 8th of Dhu ’l-Hajj and one day prior is the 7th. 
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P. lG 


After the worshipper has offered the fajr p raye 
tarwiyah at Makkah, he is to depart for Mina He u t ° n the da y of 
has offered the fajr prayer there on the day of Arafah^*** Un «lh! 
the report that “the Prophet (God bless him and grant hi ‘ S ba * ed on 
the fajr prayer on the day of tarwiyah, at Makkah. and w'h Uffc N 
risen he departed for Mina. At Mina he offered the zu) ' hesun had 
'isha, and fajr prayers, and thereafter he departed for'AralarS 

If he spends the night of Arafah at Makkah offerine'th 
prayer and then moves towards Arafat passing through Mini 
deemed valid The reason is that on this day no rites are " 

performed at Mina, however, he has not done well by neitlecti,,, „Vm ' 
the Messenger of God (God bless him and grant him peace). 8 ^ ° W 

He said: He is to move (from Mina) towards Arafat and is to sta 
there, on the basis of what we have related/'' This is the preferred time of 
departure, but if he departs before fajr, it is valid, because no hukm has 
been laid down for this moment. It is stated in al-As I that he is to descend 
upon Arafat along with the people, because staying alone reflects arro- 
gance when the state of the worshipper here is that of humility. Further, 
there is a greater chance of prayer being answered with the congregation. 
It is also said that the meaning in the text ( al-AsI ) is that he should not 
dismount on the way so as not yo obstruct the movement of the pedes- 
trians. 


He said: When the sun has declined, 7 '' the imam 1 "' is to lead the peo- 
ple in the zuhr and ‘asr prayers. He is to begin with the sermon in which 
he instructs the people about the station at Arafah, the station at Muz- 
dalifah, the throwing of stones at the Jimar, the sacrifice, shaving of the 
head, and the tawaf al-ziyarah. He is to deliver two sermons, separat- 
ing them by being seated as in the case of the jutnu'ah. I his is what the 
Prophet (God bless him and grant him peace) did/ 1 Malik (God bless 
him) said that he is to deliver the sermon after the prayer, because it is a 
sermon of admonition and remembrance that resembles the id sermon. 


“This too has preceded in the lengthy tradition from Jabir (God he P c,l5 ‘ 
him). Al-Zayla‘I, vol. j, 58; vol. 3, 46. 

7 “Hc refers to the previous tradition. 

7, At Arafat. 

""The khalifalt or his representative. .a to above. 

"’Found in the lengthy tradition of Jabir (God be pleased with him) retcirc 
Ai-Zayla‘i, vol 3, 59; vol. 2, 46. 
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we g ave related," 3 because the purpose of the sermon is 
1* rdy °n wl,at jon about the rites and combining the two prayers is 
[0 jmpaft in f r ‘ ll AcCor di)ig to the preferred"-’ view of the school, when 
" jr i of t he rlU! ” 1 , 0 (hc pulpit and sits down, the mu’adhdhin is to make 
s,L ’ pS as in the case of jumu'ah. It is related from Abu Yusuf 
i 1)t «tllf« r P r ‘ ir ; (fiat js to make the call before the imam comes out. 
((jtitl bl cSS | h "^ (rom him that he is to make the call after the sermon. 
II is also | K)W ever, is that which we have mentioned. The reason 

The correct \ j , d ( ( -; 0 j hless him and grant him peace) came out 
isll’ 31 his camel, the tmi’adlulhin made the call before him.*’’ The 

^ rr; IS 10 proclaim the iqaniah after the sermon is delivered, as 
^the'time of the commencement of prayer, therefore, it resembles 
prayer* 

The - mim i s to lead them in the zuhr and ‘ asr prayers at the time of 
Ihc -uhr prayer with one adhdtt and two iqamahs A mustafid tradition 
has been transmitted with the agreement of the narrators about the com- 
bining of the two prayers. In a tradition reported by Jabir (God be pleased 
with him), it is Stated that the Prophet (God bless him and grant him 
peace) led them in the two prayers with one adhdn and two iqdnmhs .* 7 
Thereafter, the elaboration is that the call is made for the zuhr prayer and 
ibtiq&mah is for zuhr as well, He then proclaims the iqannih for the ‘asr 
prayer, because the 'asr prayer is being offered prior to its known timing, 
therefore, he proclaims the iqdunth separately for the information of the 
people. 


"He refers to his slatement above, "This is vsti.it the Prophet (Cod blew him and 
Jiani him peace) did" 

"m, 

Thi* lithe iid/iiiri of zuhr. 

111 <hr absolute sense. Al ZaylTI, vol, 3, <,o. 
ti'UieiMv S X " t '"’ lnl1s <m l,u ' lv ' uc - 1 be first i> the opinion of the Hanafi school, 
the view „f .l V1C ' V nwintaiiix ih.it there is one adhiUi and one iqiwulh. This is 

" rbu ihc vi ' ni " s ' imo ‘'I’initm from al Sluti'i and Ahmad (God bless them), it 
J| b'W*antluvof rt l h,wr and al-Tahawi. The third view upholds two 

hn|. fl, f ,s ' Jlul 'bis is an opinion from Ibn .Was'ud (God be pleased with 

"bshali'i and Ah ' V' on b’ ,w “ uyinudis. This is an opinion from al-Thawri. 

and seem 1 1 t!' ° d ^ e! ‘ s 1 lie? other two views are, first, that there is one 

'h has preceded • J, lhea- 's no iqaniah and no adhan. 

W.vol, , fin " !" lf,1 8'by tradition from Jabir (God be pleased with him). Al- 

.1, no, vol. J ^ 


^Hidayah 


The worshipper 88 is not to offer sun ^ 

the two prayers in order to attain th P ' erero gato ry prav 

is for this reason that W is offered ndo ' ? °* C ° f the station" « bet ^e n 

supererogatory prayers at this time he has° ltS timin B- If the^ 3 ^ It 

and is to repeat the adhan, for the W n COlnmi tted a di saD n‘ ^ off fo 
This is different from whm P T*’ accord ing to T 
bless him)-. The reason (according *=1^ 
pation with voluntary prayers or with anoft T a ‘- Ri ^) Jh a o * 

compliance with the requirement of th er act terminates i mm , Ccu ' 

is repeated for W. q ° f the first adh ™> therefore 

If the imam offers the prayer without a "" 

Val He T s h a e d r T° n “ “ n0t obTgation^ " ^ 

He said. A person who offers the zuhr prayer by him, if 
of his location is to offer the W prayer at itl annoi H ^ tthe P la « 
mg to Abu Idanlfah (God bless him). The two jurists said tfot’ 
individual alone is to combine the two prayers, because the n the 

of combining is based on the need for an extended period^ 

Arafah and the person praying individually is in need of this too Accord' 
mg to Abu Hamfah (God bless him), the preservation of the timilt 
obligatory on account of the texts ( nusiis ), therefore, it is not permitted 
to give it up unless the shar‘ (law) requires it and that is to combine it 
with the congregation along with the imam. Advancing the timing is for 
the securing of the congregation, because it will be difficult for the people 


to congregate once they have spread out separately in ‘Arafat. It is not due 
to what the two jurists have stated (regarding the extended duration) as 
there is no conflict (between moving around and praying individually). 

Thereafter, according to Abu Hanlfah (God bless him), the presence 
of the imam is a condition for both prayers. Zufar (God bless him) said 
that he is to lead the ‘asr prayer in particular as that is the prayer whose 
timing is altered. On the same reasoning is based the disagreement a out 
the ihram of hajj. According to Abu Hanlfah (God bless him) 
is advanced contrary to analogy and the legality of this is OL * n 
‘ asr is prayed after zuhr and is offered with the congregation a , ^ 
the imam in a state of ihram for the hajj, and the lega ity 1S c ° . rt0 
it. Further, it is necessary to be in the state of ihram or e . 


88 That is, the imam or the people. , . , „ mnnun cing the 

89 Who maintains that it is not to be repeated and simp y P 

valid. 


gooK 


y.piLGKl 
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nln aofthe sun 


advancing the ihram prior to the congregation, 


tltf 

3 (C01 


declining « narration> w hile another narration maintains that it is 


irdifli 


2 to one 

, adopt l 


before the prayer as the objective is the prayer. 


suffi £ientt ° p her eafter, following the prayer, he is to move towards the 


. ,j on g w iffi the people and is to stay close to the moun- 


He sa id: 

station ^ p ro ph e t (God bless him and grant him peace) 

basis j ^ mawq! f a ft e r the prayer. 90 The mountain is called 
moved tovvar ^ ^ station j s ca lled al-Mawqif al-A‘zam. 

Ijbalal-Rah"^ < Ara f at is the station except the Batn ‘Uranah, due 
H eSal ■ of the Prophet (God bless him and grant him peace), “All 


• from Batn ‘Uranah. All ofMuzdalifah 


. Ac words I 

is the station, but stay away 1 
station, but stay away from the Muhassir valley.” 91 
iSthC d- It is essential for the imam to stay in ‘Arafah on his mount. 

, j s tAat t [j e Prophet (God bless him and grant him peace) stayed 
T his mount. If he stays on his feet however, it is valid, but the first is 
"rferred as we have elaborated. It is essential that the worshipper face 
the qibhh, while staying at the station, because the Prophet (God bless 
him and grant him peace) stayed there in this state. 92 In addition, the 
Prophet (God bless him and grant him peace) said that “the best of sta- 
tions is one in which the qiblah is faced.” 93 He is to make supplications 
and instruct the people about the rites on the basis of the report that “the 
Prophet (God bless him and grant him peace) used to make supplica- 
tions, on the day of ‘Arafah, with hands outstretched like a needy person 
asking for food.” 94 He is to pray for what he likes, even though there are 
reports about specific supplications, and we have recorded their details in 
our book entitled ‘Uddat al-Ndsikfi ‘Iddah min al-Mandsik, with success 
granted by God. 

He said: It is necessary for the people to stay close to the imam. The 
reason is that he makes supplications and imparts instructions so they 
should remember them and listen attentively. It is essential that they stay 


This too is the tradition of Jabir (God be pleased with him). Al-Zayla‘I, vol. 3, 60. 

7* j s recor d e d by Ibn Majah in a tradition from Jabir (God be pleased with him). 

k ' n t I |e lengthy tradition from Jabir (God be pleased with him). Al-Zayla‘i, vol. 


J,fe 

“Thi 


th* C0 J- ls Strife, however, al-Hakim has recorded a tradition in al-Mustadrak 
k r ' S c 3 “ mUar mining. Al-Zayla‘1, vol. 3, 62. 

both) Al 7 ^ al'Bayhaqi in his Sunan from Ibn ‘Abbas (God be pleased with 

' Ju-^ayla 1, vol. 3, 6 4 . 
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behind the imam, so that they come t f 

nation of acts of greater meri,fbecT„« ^ V*«h Tl /^ 
mentioned, * ^ A ™6, « th ^« « , 

He said: It is recommended th k ,0n as \ Ve , pla - 

‘Arafah and strive to make supplfe^* ^ Pri ° r to ,u ^ 

and is not obligatory. If he restricts himself^ bat *>in g! f ' ""S , 
IS valid, as in the case of iumu'ah rk mself to ^udu’ r m ; 11 * a S J 31 

il?ram. As for striving in supplication^th ' t’ a n d t h e t i 1 u tio n ) 
b ess him and grant him peace) made ^ bas,s is th at the j^Sthe 
plications for his ummah at this station eff orts in m 

other than unjust homicide and injustices!™ ^ Prayers Were!? Sl,p ' 

He is to pronounce the talbiyah after shon^ 
where he is located. Malik (God ble« h- ? 1 lnterv als at 
the proclamation of talbiyah as soon as he is '» 

ecause responding with speech occurs priori ' S ' atlon a ' ‘Anfci' 
arkm , (essential elements). We rely on the report thamh^D 0 " i 
bless him and grant him peace) continued to proc ' c roph '' (Cod 
he reached ,he lamrat al-'Aqabah.* The reason J , ‘ h “« 

takb.r ,n sola,, thus, he is to bring ir about till the last rite 0 T”h I!"* "» 

He said: When the sun sets, the imhm and the people It™" 
to depart at their normal pace till they reach MnvH i f , Wlt bluinare 
that the Prophet (God bl Jhiiu and g ,,7 I, J-* * 

setting of the sun." Further, i, is etpressi™ „?„p’ s ™ 
tsts. The Prophet (God bless him and gran, him pja«) Irlelledtt' 
camel on the path at a normal pace.’" If he fears overcrowding by li 
people and departs prior to the imam, but does not cross the bounds, v 
o Arafah, it is valid, because he has not moved out of ‘Arafah, There is 
greater merit if he stays in his location so that he does not become one 
who has performed the rites prior to their timing. If he stays back fora 
short while after the setting of the sun and the departure of the imam , 
and does so for fear of overcrowding, there is no harm in it. This is based 

”It is recorded by Ibn Majah in his Sutian. Al-Zayla‘f, vol. 3, 64. 

Mt has been recorded by all the six sound compilations. Al-Zayla'i, vol. 3. 65. 

"There are various traditions on this. Some of these have been recorded by Abu 
Oawud. al-Tirmidhi and Ibn Majah. Ai-Zayla'i, vol. 3, 65-67. 

This has preceded in the lengthy tradition of Jabir (God be pleased with Him)- Al- 
Zayla‘1, vol. j, 67. 
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‘A’ishah (God be pleased with her) called for a drink, 
. _ Verted." 


hat A x 
:<' t ' and then departed 


on;; h er fe st > 311 he arrives at Muzdalifah, it is recommended that he 
s aid: ? e "o Un tain, on top of which is a fire-hearth, and which 
clo se t0 ? The reason is that the Prophet (God bless him and grant 
s ‘Vd Q uzah ‘ d n ext to this mountain, and so also ‘Umar (God be 


f%d Q uzan ‘ d next to this mountain, and so also Umar (God be 

is , c oea ce) staye , 100 He j s to avoid descending in the middle of the hieh- 
lillflr. . 4 u himb . . t —pi ! ° 


", peace/ |00 He j s to avoia aescenuing in me middle ot the high- 
not disturb the passers-by. Thus, he is to descend on 
w3y,° tha V h h highly or on the left. It is recommended that he stop 
right of thf for reasons elaborated for the station at Makkah. 


fre HP - n f 0 r reasons ciauuuutu iw. mv. »auuu cu iviaiucan. 
behind ‘ he im&m is to lead the people in the maghrib and ‘isha’ 
He a sjngIe ad han and a single iqamah. Zufar (God bless him) 
p r«y ersW ' one a dhart and two i (jamahs taking into account the combin- 
taid; With ° c -Arafah. We relv on the narration bv Tahir (r.nH 


r 1 u r ,h one aanun — -j ° “ 

said: W1U rs at ’Arafah. We rely on the narration by Jabir (God be 

ing° f tw< ?th him) that “the Prophet (God bless him and grant him peace) 
pleased wt ^ ^ prayers with one adhan and one iqamah .” 10 ' Further, 
comb' , . ■ anoointed time, therefore, there nn rt 


d rhe two prayers witn one acmun ana one iqaman. burther, 
Ssbeing P ra y ed at its a PP ointed time > therefore, there is no need to 
form the people about it. This is distinguished from asr at ‘Arafah as 
01 ic advanced, thus, it is singled out through additional informa- 


t ^ e people aDoui u. 1 ma 10 uu-uigumiicu u cun usr ar /vratan a; 
|k timing is advanced, thus, it is singled out through additional informa 


lion- . , 

He is not to offer supererogatory prayers between the two prayers, 

because this hinders the combing of the two prayers. If he does offer vol- 
untary prayers or becomes occupied with some other act, he is to repeat 
ihe iqamah due to the occurrence of a separation. It would have been 
essential to repeat the adhan as well, 101 however, we have deemed the 
repetition of the iqamah as sufficient. The basis is the report that “the 
Prophet (God bless him and grant him peace) offered the maghrib prayer 
at Muzdalifah and then had the evening meal. He then required a separate 
iqmah for the 'ishcY prayer.” 11 " 

The congregation is not stipulated for these two combined prayers, 
according to Abu Hanifah (God bless him). The reason is that maghrib 


IS recorded by Ibn Abi Shaybah. Al-ZaylaT. vol. 3, 68. 
wiib him) Al- Zay ^ W l '* ^ ^ imiidhi and Ibn Majah from ‘AJi (God be pleased 

“? r y 0 r ded by lbn Mli Sha y bah - A)-Zayla‘i. vol. v 68. 

™ in cufars view 

IOJ|j t - ' 

Mthhimi ai /"f ( ecort * e ^ hy al- Bukhari as a report from lbn Mas'ud (God be pleased 
'■ «i-4ayla 1. vol. 3,70, 
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has been delayed beyond its time as distinguished f 
of prayers at ‘Arafah, because it was W that was the c °mbw 
appointed time . 104 dv anced p r [ 0r ^ 

He said: If a person offers the maghrib prayer on tb ° 

dahfah), it is not valid, according to Abu Hantfah and Mb 7 (to Mu* 
bless them), and he is under an obligation to repeat it , ’ mma d (God 
has not appeared. Abu Yusuf (God bless him) said th ° ngasthed aw n 
the worshipper, he says, has done a bad thing. The san V ^ but 
applies if he prays at ‘Arafat. The reasoning adopted bvAh- v^ 8reeinem 
bless him) is that he has offered the prayer at its appointed (God 
fore, it is not to be repeated, just like praying after the rising ofTh’ ? ere " 
Delaying the prayer is part of the Swmah , thus, he has done a bAw 
by neglecting it. The two jurists rely on the report that the Proph tfr § 
bless him and grant him peace) said to Usamah (God be pleased G °J 
him) on the way to Muzdalifah, “The prayer lies ahead of you .”i°s B 
he meant the time of the prayer. There is an indication in this that the 
delay is obligatory. It was made obligatory to facilitate the combining of 
the two prayers at Muzdalifah. Thus, he is under an obligation to repeat 
the prayer as long as the dawn has not arisen so that he can be treated as 
one who has combined the two prayers. When the dawn has risen , 106 it 
is not possible for him to combine the two prayers, and the obligation of 
repetition lapses. 

He said: When the dawn has arisen, the imam is to lead the people in 
the morning prayer during the last darkness of the night (gfialas).The 
basis is the report of Ibn Mas‘ud (God be pleased with him) that “the 
Prophet (God bless him and grant him peace) led the morning prayer 
that day in the last darkness of the night .” 107 The reason is that praying 
in the dark meets the requirement of staying (for the night). Thus, it is 
permitted like the advancing of the ‘asr prayer at Arafah. 

He is then to stay with the people staying with him, and he is to make 
supplications. The basis is that the Prophet (God bless him and grant 
him peace) stayed at this spot praying to an extent that, as reporte 

104 Delaying prayer conforms with analogy, just like all delayed prayers 
way of qada’. Advancing a prayer, on the other hand, goes against ana °gy 

I06 It is recorded by al-Bukhari and Muslim from Usamah (God be pie 
Al-Zayla‘ 1 , vol. 3, 71. 

106 On the day of Nahr. 

107 It is recorded by al-Bukhari and Muslim. Al-Zayla I, vol. 3 ) 7 1, 
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‘Abbas (God be pleased with both ), 108 all his prayers 
tra diti° n of 1 n answered, even the unjustified homicides and other 
^ ^ um ,nah Wet te£ ] by the people ). 109 Thereafter, this stay is obligatory 
f °- uS tices (***“ a nlkn ( ess ential element) so that if he were to 
in) 3 ur vieW ’ bUt Excuse he would be liable for dam (sacrifice of atone- 
eg lect it wlth *l U cq ( Go d bless him) said that it is a rukn on the basis 
lent )-” 0 ^ f the Exalted, “Then when you pour down from (Mount) 
o fthe ^° rds ° the praises of God at the Sacred Monument ,” 111 and such 
Jrafet. celebrat t e a blishes a rukn. We rely on the report that the Prophet 
i(l evident es g fant b ; m p eaC e) dispatched the weaker members of 
(God bless b 11 * 1 a ni tbe sta y been a rukn he would not have done so. 

l,is family ear . ^ tBe verse , which he has recited, is remembrance, 
What is n ^ n on t b e basis of ijma (consensus). We have under- 

an d that is no^ng ^ ob b g ation from the saying of the Prophet (God 
stood the m _ bim peace), “For the person who has stayed with us 
blessh ^ t ion, when he had departed earlier from ‘Arafat, his hajj is com- 
Thus, he made the completion of hajj contingent upon it. This 
•Stable for'consideration as a sign of obligation, except that when he 
1S 'ves it up due to an excuse, like being weak or ill or being a woman afraid 
of overcrowding, there is no liability for the worshipper on the basis of 
what we have related. 

He said: The entire area of Muzdalifah is a station except for the val- 
ley of Muhassir, on the basis of what we related earlier . 115 

He said: When the sun has risen, the imam departs and the people 
depart with him until they reach Mina. This feeble servant (may God the 
Exalted protect him) says: This is how it has been stated in the manuscript 


10 ®This was not reported by Ibn ‘Abbas, but the Author does not imply another Ibn 
'Abbas here, as is mistakenly believed by some. Al-Zayla‘I, vol. 3, 72; vol. 3, 64. 

“This has preceded in the lengthy tradition from Jabir (God be pleased with him). 
Al-Zayla'i, vol. 3, 71. 

But the hajj would not be lost, 

'"Qur’an 2:198 

It is recorded by al-Bukhari and Muslim from ‘A’ishah (God be pleased with her). 
Al-Zayla I, vol, 3, 72. 

i,,g ^ eerl recorded by all the compilers of the four Sunan. Al-Zayla‘i, vol. 3, 73- 
grant h -t ^ means die report according to which the Prophet (God bless him and 
"J- ce ) sent die weaker members of his family earlier. 
val] e y 13 * 2 Edition above that asks the worshippers to stay away from the Muhassir 
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of the Mukhtasar, and it is incorrect. The correct stateme 
there is enough light, the imam and the people depart Th* k ^ at 
the Prophet (God bless him and grant him peace) depart a ° a - is is t} iat 
rising of the sun. 116 e P n °r to th e 

He said: He is to begin with the Jamrat al-‘Aqabah and ' 
seven pebbles at it from the base of the valley, where the hw t0 t ^ r ° w 
size of small chips of stone. The basis is that when the P f Saretll « 
bless him and grant him peace) arrived at Mina, he did no/do ^ 
until he had cast pebbles at the Jamrat al-‘Aqabah. 117 The P r h nyt * llng 
bless him and grant him peace) said, "You are to use pebbles th^ 
of chips so that some of you may not injure others.” 118 If he 6 SlZe 
of a larger size, it is valid due to the attainment of the requiremen^ 
casting stones, except that the worshipper is not to use large stones ^ 
that he does not injure others. If he throws the stones from a h ' T 
above ‘Aqabah, it is valid. The reason is that whatever surrounds it ' 
the location of the rite. There is greater merit, however, if this is done 
from the base of the valley, on the basis of what we have related. He 
is to pronounce the takbir with each throwing of the stone. This was 
related by Ibn Mas‘ud and Ibn ‘Umar (God be pleased with them). 119 If 
he pronounces the tasbih in place of the takbir, it is valid, due to the 
attainment of the dhikr, which is part of the recommendations for cast- 
ing the stones. He is not to stand (stop) by it, because the Prophet (God 
bless him and grant him peace) did not stop close to it. 120 He is to stop 
reciting the talbiyah on casting the first stone, on the basis of what we 
have related from Ibn Mas‘ud (God be pleased with him). 121 It is reported 
by Jabir (God be pleased with him) that the Prophet (God bless him and 
grant him peace) stopped reciting the talbiyah when he threw the first 


,l6 It is recorded by all the sound compilations, except Muslim. Al-Zayla i, vol. 3, 74- 
” 7 This has preceded in the lengthy tradition from Jabir (God be pleased with him . 
Al-Zayla‘i, vol. 3, 75. 

ll8 It is recorded by Abu Dawud and Ibn Majah in their Sunan. Al-Zayla I, voh 3, 75- 
U9 The tradition from Ibn Mas'ud (God be pleased with him) is recorde > 
Bukhari and Muslim. The tradition from Ibn ‘Umar (God be pleased wit 
recorded by al-Bukhari. Al-Zayla‘1, vol. 3, 76. . , , 

1IO This is found in the previous tradition from Ibn ‘Umar (God be please wit 
recorded by al-Bukhari. Al-Zayla‘1, vol. 3, 77. a bless him 

121 He appears to be referring to the tradition referred to above that he ( ° ^ j anlfa t 
and grant him peace) continued to pronounce the talbiyah till he reache , 

al-‘Aqabah. The report, however, is not from Ibn Mas‘ud (God be pleased wit 


Al-Hiddyah 


379 




,1A gE 


‘Aaabah . 122 Thereafter, the way of throwing stones 
t the Jam rat 3 ' q on t he back of his right thumb, supported by his 
st0 ° e , he pla ce the ?° rUnhddah). The extent of the throw is that there be 
isthl finger (u seC * * ° T , the p i ace where the stone will fall a distance of 
'^yeen the thr ° Wer This is how it has been narrated by al-Hasan 
Tt^ en ^-Th(Go& bless him), because a distance less than this 
yL Abu ^ an t 0S sing (the stone). If he does toss the stone, it is valid. 


7 u lcUm° urlt t0 , at its feet, however, he does a bad thing by oppos- 
because he has tn drops thg stone , it is not valid, for it does not 

ing the Sunnan- jf he th rows the stone and it falls close to the Jam- 

aI "° Untt0 ffi r °ent n because this is something that cannot be avoided. If 
r ah it h salilC1 s fa ’ r away f rom the Jamrah, it is not valid, because near- 
the stone A°7 not attained except through the specified location. If he 
ness W 7° se ven stones at once it is counted as one stone, because what 
jjrrows a S< ^ entioned in t he text is separate distinct acts. He is to take 
is eXpr a e S from any place that he likes except from around the Jamrah 
^ this ^disapproved. The basis is that the stones that are around it are 
f ually) rejected. This is what has come down in reports and is consid- 
ered an evil omen. 123 Despite this, if he does so, it is deemed valid due to 
the bringing about of the act of ramy. 

Ramy is permitted, in our view, with whatever constitutes a part of 
the earth. Al-Shafi‘I (God bless him) disagrees. The reason (in our view) 
is that the aim is to commit the act of ramy and this is achieved through 
day as it is with stone. This is to be distinguished from the case where one 
throws gold or silver as that would be termed distribution and not ramy. 

He said: Thereafter, he slaughters (an animal) if he wishes and then 
shaves his head or cuts his hair, on the basis of the report from the Mes- 
senger of God (God bless him and grant him peace) that he said, “The 
first rite for us on this day of ours is that we undertake ramy then slaugh- 
ter and then shave (our heads).” 124 The reason is that shaving is one of the 
^uses of coming out of the ihram, and so also slaughter, so much so that 
P rs °n under siege (prevented from reaching the hajj) can come out 

pleased witk , e . mean ' n S understood from the lengthy tradition related by Jabir (God be 
■’’iCt hm) ;. A1 - Zayla ‘ i > vo i.3,78. 
a "d al-Dar“c 


“ifkere ar ~ l ’ vul- 3> 7 8 - 

i*° nS a ^ out this, and among these are those recorded by al-Hakam 

^ aVe recorded trad' ^ Versaon> however, all the sound compilations, except Ibn Majah, 
■tions that convey the same meaning. Al-ZaylaT, vol. 3, 79. 
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of the ihrdm because of it. 135 Thus, ramy has n , - 

acts. Thereafter, shaving is one of the prohibi^^ 0 ^ 0Ver the* 
fore, slaughter has precedence over it. Slaughte^T ^ th^ 
gent upon one’s wishes, because the slaughter und made con?' 

pilgrim is voluntary, and the discussion here is abo by the Cl 

mg has greater merit, due to the words of the P C mi ‘f rid ' u sC 
and gran. hi m peace), "May God havf mer c y „ n T'' He S! 

heads."'*. He said this three times. The tradition in ilT ^ sha * 4* 
implies mercy for those who shave their heads. FunhefT"' "" a " i "8 
perfection in shaving with respect to cleanliness In cutting >S great « 
is some shortcoming and the situation resembles hJv- he hair there 
with wudu\ Shaving one-fourth of the head is suffiCf m C ° m P a ^o n 
of rubbing of the head (mash), however followin ? 

Prophet (God bless him and grin, him" 'a« Z VZl'T* ° f * 

is preferable.'*' Cutting (,„,«» is to take from £ S h h "“'I' h “ d 
fingertip. ‘ ^ air e< iual to the 

These acts make all things lawful for him excent wn™ , 
intercourse) Malik (God bless him) excludes perfume as w e 5 aiTi 
one of the things that leads to sexual intercourse. We rely on the J 
of the Prophet (God bless him and grant him peace) about this, “Every 8 
thing is lawful for him except women,”-* an d this saying has precedence 
over analogy. In our view intercourse outside the vagina is not permitted 
(either). Al-Shafi‘1 (God bless him) disagrees. The reason (in our view) is 
that it amounts to the satisfaction of desire through women, and is to be 
delayed till the completion of the disengagement from the ihram.' ia 

Thereafter, ramy (throwing of stones) is not one of the causes of 
release from the ihram, in our view. Al-Shafi‘I (God biess him) disagrees 
saying that it is limited in time by the day of sacrifice, like shaving of 
the head, and is thus of the same status with respect to release from the 


125 Slaughter. 

That is, the entire discussion in this chapter pertains to the tnufrid performing the 
ifrad form of the hajj. The discussion about the qirdn and tamattu ‘ forms is to follow. 

U/ It is recorded by al-Bukhari and Muslim from Nafi‘ from Ibn ‘Umar (God he 
pleased with them). ATZayla‘1, vol. 3, 79. 

12S It is recorded by all the sound compilations, except Ibn Majah from Anas ibn Malik 
(God be pleased with him). Al-Zayla'T, vol. 3, 80. 

U9 It is recorded by Abu Dawud. AI-Zayla‘1, vol. 3, 81. 

' 3 °Which is after the tawdf. 
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intain that the releasing factor is something whose com- 
00 . be an offence (against the ihrdm) if committed at a time 

fission * oU p0 jnted time, like shaving of the head. Ramy, on the 
ot her th^ 1 not suC h an offence at times other than its appointed time, 
other ha nd ; lS hed f rom taw df because release is due to prior shaving 
Th is iS of it 131 


•j- Thereafter, he comes to Makkah on the same day or the next 
HeS he day after, and circumambulates around the House, in what 
al-ziydrah, completing seven circuits. The basis is the 
iS that “the Prophet (God bless him and grant him peace) after he 
r This head shaved, departed for Makkah, and performed the tawdf of 
ha ‘ use Thereafter, he returned to Mina and offered zuhr at Mina.” 133 
‘‘pointed time, however, is the day of sacrifice, because God, the 
Exalted, has mentioned the tawdf in conjunction with slaughter. He said, 
“And eat thereof”' 33 and then said, “And perform the tawdf around the 


House. 


”134 


nuuJV . Consequently the timing of both is the same. Its first timing is 
after the rising of the dawn on the day of sacrifice, because what is prior 
to that of the night is the time of staying at Arafah and the tawdf is sub- 
sequent to it. The day with the greatest merit out of these days is the first, 
as is the case with sacrifice. A tradition says, 
first out of these.” 135 


‘The best out of these is the 


If he has performed the sa‘i between al-Safa and al-Marwah after the 
tarnf at-qudum, he is not to perform ramal in this tawdf and there is no 
5« 1 for him either, but if he has not performed the sa‘i, he is to perform 
ramal in this tawdf and perform the so T thereafter. The reason is that sa‘T 
as only been prescribed for a one time performance, while ramal has not 
been prescribed except once in a tawdf after which sffi is performed. 


w ‘th respect to women h,„ >• < l uestlon - In this case tawdf would be a permitting factor 
against your reasoning' H ' ** nca P r °Bibited even in the state of ihram, and this goes 
'0 shaving of the head S 11 by sayin § that th e permitting factor is prior 

This makes women lawful fo/him^ ^ ^ t0 ' aW ^' ^ ee a * so statement below: 

,: 0.,'T)y j b1, M “lim. Al-Zayla'I, vol. 3, 3,82. 


^ ces - Al-Zaylg^ vol 3 g ^ a ^ so ' ute sens e. The Author repeats it under the topic of sacri- 
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He lS to offer two rak'ahs after this tawaf K P 
ended with mo rak'ahs whether the tawdf i s ’d^ each • 
supererogatory, as we have explained. nitlVe obli gatio 1 ,s 

He said: This makes women lawful for him b ° f 

prior shaving of the head, because he has nol been ' h ' ba * of,. 

•“*¥ eKce P‘ * at lhe operation of shaving has been deSf? due '» «* 
ity of approaching women. ayed mr the l ega i 


He said: This tflwd/ is a definitive obligation of th u ■ 

of its essential elements (rubi) for it has been required K ^ ls °"e 
the words of the Exalted, “Perform the tawaf of the Hon 3 C °,? mand in 
called tawaf at-ifadah and tawaf of the day of sacrifice Tt J l is also 
after these (three) days is disapproved, and as we have exl "?"* 
limited m time through these days. If he delays it beyond f “ is 
becomes liable for atonement (dam), according to Abu Han'fk?’ he 

bless him). We shall elaborate this the chap.fr on XnS ^ 
Exalted, willing. ounces, God, the 


He said: Thereafter, he returns to Mina and stays there. The h a <ie s. 
that the Prophet (God bless him and grant him peace) returned as we 
have related ." 7 Further, the liability of ramy remains for him and its loca- 


tion is at Mina. 


Thus, when the sun has declined on the second day out of the days of 
sacrifice, he is to throw stones at all the three Jimar. He begins with the 
one that is next to al-Khayf mosque, and he throws seven stones pro- 
nouncing the takbir while standing next to it. He then throws stones 
at the one after it in the same way and stands next to it. Thereafter, he 
throws stones at the Jamrat al-‘Aqabali in the same way, but he is not 
to stand next to it. This is what Jabir (God be pleased with him) has 
reported in the transmission about the rites of the hajj of the Messenger 
ofGod (God bless him and grant him peace) along with its elaboration . 1,8 

He is to stand near the two Jamrahs at the location where the people 
stand. He is to recite praises of God, to glorify Him, recite the tahlil and 
the takbir and he is to invoke blessings for the Prophet (God bless him 
and grant him peace). He is then to make supplications for his needs 


1J6 Qur’an 22:29 

IJ7 This has preceded. AJ-Zayla'T, vol. 3, 83. . 

""From Jabir (God be pleased with him) this is gharib. Al-Zayla‘T, vol. 3 . 8 3 . T 
the lengthy tradition about the rites, however, a tradition from ‘A’ishah (God be p ea 
with her) recorded by Ibn Hibban and al-Hakim supports this rule. 
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Thjs j s based on the words of the Prophet (God bless 
hands ra ise “' eace ), “The hands are not raised except on seven 
^ j grant him P ^ ke me ntioned the occasions near the two 
and intended is the raising of hands during supplica- 
° C %. The means he seek f or gi V eness for the believers 

Cs I tiseSSentl3 because the Prophet (God bless him and grant him 
“° t hese staU ° nS Lor d, forgive those performing hajj and those for whom 
3 eace) said' 0 \„ 4 „ -phe rule thereafter is that for each ramy after 

[hey seek forg '^[ her ra my, he is to stand (for supplications). The rea- 
which them lS mj< j s t Q f worship and he should make supplications 

s0 nisthatheis ^ ram y S , For each ramy after which there is no further 
i„ between * ^ stan d, because the worship has ended. It is for this rea- 
ntni)’’ he ‘ s n t stanc i after throwing stones at the Jamrat al-‘Aqabah 

son that he does n 

the day of sacrifice. 

011 said When it is the next (third) day, he is to undertake ramy of 
hree^imars in the same manner after the declining of the sun. If he 
dshes to hasten his departure for Makkah, he may do so. If he intends to 
' dertake the ramy of the three Jimars on the fourth day after the declin- 
ing ofthe sun, he may do so on the basis of the words of the Exalted, “But 
if any one hastens to leave in two days, there is no blame on him, and if 
anyone stays on, there is no blame on him, if his aim is to do right.” 14 ' 
There is, however, greater merit in staying on till the fourth day .’ 43 The 
basis is the report that the Prophet (God bless him and grant him peace) 
wailed till he had performed ramy on the fourth day . 143 If he has to leave, 
he should leave before the rising of the dawn on the fourth day. If the 
sun has risen, he should not leave due to the commencement ofthe time 
of ramy. Al-Shafi‘i (God bless him) disagrees on this point, 

If he undertakes ramy on this day, that is, the fourth day, prior to 
t e declining ofthe sun and after the appearance of the dawn, it is valid 
accor ing to Abu Hanifah (God bless him). This is based upon istihsati. 

rema ° ^ U j* StS sa ' d ^at ^is is not permitted on the analogy of the 
mn g ays. The difference is based upon the exemption made for 

p ___ 

Pnyer.Al-ZayU'^vol * 5 ment ' oned severa l times, in the topic of the description 
'* 5^2 by Al-Zayla% vol. 3, 84. 

:: ^de 

by Abu Dawud, and has preceded. Al-Zayla‘ 1 , vol. 3 , 85 . 




departure. If the exemption is nm p 

other days, Imam Ab/, the rule , 

leniency is visible for this X"** ** ** &H 

thus, it is appropriate that it be visible t0 givin g Un * ^ the 
times. This is to be distinguished from ?h ' PWmi « 4'^ *'«*> 
second insofar as ramy is not allowed on m ,h “1 '“4 4' 

of the sun, according to the well known na™' ^ Prior to 7 4 
to ,ve up mm, on these da y s, ,, 

As for the day of sacrifice, the first limine f„ ' >> "" 1 

mences with the rising of the dawn. Al-Shafi'wr '°a7 on this da, 
the first timing starts with the second half of th. ^ h “») Wd? 

the report that “the Prophet (God bless him and gm’f' 0 " ,h ' ^ 
an exemption for the shepherds, permitting them m . peace > m a d 
night .’’ 147 We rely on the words of the ProphV, (^1™^ ^ 
him peace), Do not stone the Jamrat al-'Aqabah except wh ** gram 
into the morning .” 148 It is also related that the time is whe en h y ° Ulr,0Ve 
risen , 149 thus, the essential timing is established by the firs" 3 ’?“" has 
merit with the second report. The interpretation of what heTal-Sh? 
has related is “the night of the second and the third,” because the ni h ' 
the day of sacrifice is the time for the station (at Muzdalifah) and ° 
follows it, therefore, its timing has to be after it by necessity ^ 

Thereafter, according to Abu Hanifah, this time extends up to the set- 
ting of the sun due to the words of the Prophet (God bless him and grant 
him peace), “The first of our rites on this day of ours is ramy .”' 50 In this 
he deemed the entire day as the time for ramy and this time ends with the 
setting of the sun. According to Abu Yusuf (God bless him), it extends 


144 It is recorded by al-Bayhaqi. Ai-Zayla I, vol. 3, 85. 

,4S The other narration deems ramy prior to the declining of the sun as va 1 
,46 The rule reported earlier from Jabir (God be pleased wit J™, . the [ra(ii . 

I47 lt is related from several Companions (God be please wi ^ 

tions are recorded by al-Tabarani, al-Dar qutnl and others. ay > ^ 

l48 It is recorded by al-Tahawi in Sharh Ma dni al-Athar. -ay > preC eded. Al- 
149 This has been recorded by the compilers of the four Sunan a 
Zayla'i, vol. 3, 86. 

,5 °This has preceded. AJ -Zayla'i . vol. 3, 6, 77, 87. 
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, , h£ s „n. our proof against him is what wc have 

. cliD ing ^ 

the d e nig ht, h e may undertake ramy, and he 

*Li* . _ it (ratny) U P 1 the tradition about the supplication. 


tI |u the nl gtu, ne may v> 

O* . ys it (t*V) due to the tradition about the supplication. 

t*** the next day, he may undertake ramy as it is 

, n ot f able he delay* * m but he is liable for atonement (dam), 

Jh ojjjSe ^fnifah (God bless him) due to its delay till after its 

** ‘ S hiS tTrlnV of the Jimar while sitting on his riding 
"ly has been accomplished It is better 
He , h is vali^ as the ac aftgr which ther e is another ramy, is 

<Ly, in the case ot nQ subsequen t ramy, he can do so 

on foot, but rf th ^ ^ and prayin g is required, 

^er£g> beC . aU t S h e us h e should undertake the ramy on foot so that 
menti °on i’s achieved. The explanation of merit is narrated from 

fhu Y0 sU ^ Ms of ramy away from Mina is disapproved, because 

"d gran, him peace) spent Ute nights 
the ^^aHGod be pleased with him) used to enforce diso- 
wning for the night at another place, he is not liable 

,f he does inten V . J; Al . shafi ‘ I ( G od bless him) disagrees with 

foran y atonemen , ^ ^ staying at Mina has been require d to 

,,U5 ' THe r l S v for the worshipper during its special days. It is, therefore, 
!£ of The acts of hajj and neglecting to do so does not invoke an 

el,f He Siftfa disapproved that a person send his baggage to Makkah 
and stay on till the completion of ramy. This is based on the report tha 
'Umar (God be pleased with him) used to forbid this and disciplined pe - 
p[ e for doing so, because it led to the distraction of the worshipper. 

If he leaves for Makkah, he is to descend upon al-Muhassab, which 
is a flat bed of a valley and the name for a location where the Messenger 

’'That is, “The first of our rites. ...” 

ln That delaying of a rite till after its appointed time gives rise to liability or t am. 

IH lt has preceded. It is recorded by Abu Dawud from ‘A ishah (God be p ease wi 
her). Ai-Zayla‘1, vol. 3, 87. 

,s gharib. AJ -Zayla'i, vol. 3, 87. 

IS! lt i$ gharib. Al-Zayla‘i, vol. 3, 88. 
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Book V' 


^ag e 

of God (God bless him and grant him peace) descend d > 6 
ing upon this location was intentional, which is the so ' h H ‘ S deSc end 
his descending there amounted to a sunnah, because th° n*’ s ° th 
bless him and grant him peace) said to his Companions frT et (God 
with them), “We shall descend tomorrow at Khayf and ICh^ ple *sed 
Kinanah where the polytheists swore to abide by tCirZ^ inB anu 
He pointed towards their pact for deserting the Banu H' f? 
come to know that he descended upon it to show the poWth^ ?hus ’ We 
tie design of God in dealing with them. Accordingly, it be ^ thesub - 
like ramal during tawdf ’ ecarne a sunnah 


He said: Thereafter, he enters Makkah and circumamh, l 
Ka'bah in seven circuits in which he does not perform ram j ateS . the 
the tawdf al-sadr. It is also called tawdf al-widd‘ (the fareweTa ^ “ 
bulation). This tawdf is the last act associated with the Housed 
the worshipper bids farewell to the House and moves forth iromTT 
is obligatory (wajib) in our view, with al-ShafiT (God bless himldi ■* 
agreeing. The basis (in our view) is, “Whoever undertakes the hajj of this 
House, let his last association with the House be the tawaj 7’ 158 An exem 
tion is made for women, who can forgo the tawdf when they have their 
periods.' 59 


It is not wajib (obligatory) for the people of Makkah, because they 
do not leave it or bid it farewell. There is no ramal in it as we elaborated 
that it is stipulated as a one time obligation. He is to offer two rak'ahs of 
tawdf after it as we stated. 


Thereafter, he is to proceed to Zamzara and drink of its water on the 
basis of the report that “the Prophet (God bless him and grant him peace) 
drew out a scoop from it himself and drank from it and then emptied the 
remaining scoop into the water.” 160 


' 56 There are traditions on this and some of these have been recorded by al-Bukhiri 
and Muslim. Al-Zayla‘I, vol. 3, 88. 

1,7 It is recorded by al-Bukhari, Muslim and others from Usamali ibn Zayd (God be 
pleased with both). Al-Zayla% vol. 3, 89. . , 

' 58 lt is recorded by al-Bukhari and Muslim from Ibn 'Abbas (God be pleased wi 
both). Al-Zayla'I, vol. 3, 89. 

,59 This is also part of the tradition. Al-Zayla‘i, vol. 3, 90. , ( 

160 It is reported by Ibn Sa‘d in al-Tabaqat in the section on the hajj of the Prop 
(God bless him and grant him peace). AJ-Zayla'I, vol. 3, 90. 


v . 

ed to the door (of the Ka‘bah), kiss its thresh- 

m*®. which is pan T" n rr 

a move to the y ^ chest ^ face over lt and clmg to the 
0 M’ ^ do or. He » s to ? then ret urn to his people. This is how what 
** 3 him and grant him peace) did at Multazam is 

( G ° d J Tt is essential that he move away from it, walking 
tl> e r . » They said - 1 , the House, in a state of tears and long- 

f^rds, with his be House , till he moves out of the Mosque. This 
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in the state of ihram does not enter Makkah, but 
If the riSto ‘Arafat and stays there as we have elaborated, the 
proceeds straxg^ al . qu dum is waived for him, because he has cora- 

° bliga Trhe 0 r ites of hajj in a manner that all remaining acts are to follow, 
"Th performance of other acts in a different order will not conform 
an V, l^ nm h. He is not liable for atonement for this omission, because 
| t ° is l amah'* 3 and there is no compensating penalty for a sunnah. 

A person who is able to attain the station at ‘Arafah between the 
dedining of the sun on the day of ‘Arafah and the rising of the dawn on 
the day of sacrifice, has caught the hajj. The first timing of the station is 
the declining of the sun, in our view, on the basis of the report that “the 
Prophet (God bless him and grant him peace) commenced the station 
after the declining of the sun.”’ 64 This is an elaboration of the first timing. 
The Prophet (God bless him and grant him peace) said, “A person who 
makes it to 'Arafah by night has caught the hajj, and a person who has 
lost ‘Arafah during the night has lost, the hajj ” 165 This is an elaboration of 
the last timing. If Malik (God bless him) says that the first timing is after 


”The Black Stone. 

liji. S rccoic * e d by Abu Dawud in his Sunati. Al-Zayla‘I, vol. 3, 91. 

**This'ha aCC ° rding MaUk (God bless hlm >- 
-^ 1 -ZayIa‘i in l he lengthy tradition from Jabir (God be pleased with him). 

There ^ 

firs: p art ^ ,racbtlons reported on this by the compilers of the Sunan as far as the 
^‘Zayla'l, vol 113 * d ° n ' S concerne d- Al-Dar’qutnl has recorded the entire tradition. 
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Boo k V: ] 


the rising of the dawn or after sunrise, then the proof a 

...n liatra 


we have related. 1 “s a inst hi m j s ^ 

Thereafter, if he comes to stay after the declini 
leaves after a few moments, his hajj is valid, in ou^v' ° f ^ SUn and 
Prophet (God bless him and grant him peace) mention*? ' ? ecaUse the 
word “or” that “the hajj is ‘Arafah, thus, one who stays at ‘a With the 
moment of the day or night has completed his hajj r ThbisTS^- 
that grants a choice (between day and night). Malik (God hi 3 StaterTle nt 
that it is not valid, unless he stays during the day and a part*? Sa ' d 
however, the proof against him is what we have stated.' 6 * ° the ni ght. 
If a person passes through ‘Arafat while asleep or in a state 
or when he is not aware that it is ‘Arafat, his station at ‘Arafat ■ ’ ng 
The reason is that what is obligatory is the rub i and that is the t* 
‘Arafat. The occurrence of the rukn is not prevented by fainting andT 31 
as in the case of the rukn of fasting, but is distinguished from the rub,Z 
salat as that does not survive with fainting. Not being aware does ff 
intention, but not every rukn depends on niyyah as a condition ^ 
If a person faints and his companions 167 wear the ihram on his 
behalf , 168 it is valid according to Abu Hamfah (God bless him). The two 
jurists said that it is not valid . 169 If he orders a person that he should wear 
the ihram on his behalf when he faints or goes to sleep, and the person 
ordered does wear the ihram for him, it is valid. This is valid on the basis 
of ijma '. 170 Thus, when he recovers or wakes up and brings about the acts 
of hajj, it is valid. The two jurists maintain that (in fact) he did not wear 
the ihram himself nor did he permit another to do so on his behalf .' 71 
This person did not expressly permit another and implied permission 
depends on knowledge (of the person fainting) and the permissibility of 
permission for this is not known to many of the jurists so how can the lay 

l66 The statement attributed to Malik (God bless himj may not be entirely correct. 

l67 Some maintain that it is not necessary that these people be his companions. How- 
ever, according to the Imam (God bless them) this is based upon the compact of com 
pamonship. 

l63 That is, they wear the ihram primarily for themselves and for him in a representative 
capacity. The reasoning is based upon the compact of companionship. See below. 

l65 This is the view of most jurists, but the rule approved here is otherwise. ie ^ is ^ 
agreement is due to the absence of express permission of the person who has lainte 
such permission is there, there is no disagreement. 

170 Of our jurists. 

l7 'This pertains to the first part of the rule where there is no express permission. 
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V: 

, js distinguished from the case where he expressly 
. iujoW it- T i hlS Imam’s reasoning is that when he made the com- 
pC rS ° nS an othe r - The ^ gought t h e support of each one of them for 
nS Enable to do directly on his own, and ihram is the 
that he i - 7 u companionship). Thus, permission is estab- 
. 0 f this journey . d 0 f suc h permission is established by 

the rule revolve, around it.- 

1 inat‘ oo0t irt all these cases is like a man, because she is 

eXJ He said ; A WOm ^ mU nication just like a man, except that she does 
Pressed by the c0 , f it ; s par t of the 'awrah (her concealed parts), 
uncover her ea » facCj due lo t he words of the Prophet (God 
but she does unco ^ « The of a woman is in her face.” 1 ” 

bless him and gr ^ ^ Qme sort in front of her face keepmg tt away from 
if she hangs a ve ^ jt is va nd. This is what was reported by ‘A’ishah 
he r face (not ‘ oU <\ her j .74 Further, it amounts to seeking a shade under 

(God be please 

not to raise her voice while pronouncing the talbiyah, 
a canopy- s e ^ S y " kes temp tation. She is not to P erform the ramal nor is 
insofar as it (running ) between the two lines, as it disturbs the 

sh e to on er ^ she is not to shave her head rather she is to clip 
“T - 8 due to the report that “the Prophet (God bless him and grant 
IT eace) forbade women from shaving and ordered them to clip their 
The reason is that shaving of the head in her case is like shaving of 
the beard for a man. She is to wear stitched clothes that appear suitable 
t 0 her, because in the wearing of unstitched clothes there is uncovering of 
her private parts. They said that she is not to kiss the stone when there is 
a crowd around it for it is forbidden for her to rub against men; she may 
do so when she finds the spot vacant. 

He said: A person who places a symbolic garland around the neck 
of a sacrificial animal, whether a voluntary sacrifice or one that is by 
myofnadhr or as compensation for hunting or for any other reason, 

l,! Wt feel that there is great merit in the Imams reasoning. The compact of compan- 
ionship must be legally acknowledged. 

'hi is recorded by al-Bayhaqi in his Sunan. Al-Zayla‘ 1 , vol. 3, 93. 

'll is recorded by Abu Dawud and Ibn Majah. Ai-Zayla'i, vol. 3, 93. 

A recent attempt in Pakistan by some to make women participate in a marathon 
ra “‘ n . ,he ^ets may be referred to this. 

(t 1 15 in this version and appears to be a compound tradition as there are 
* '"ons on shaving recorded by al-Tirmidhi, al-Nasa'i and others. Al-Zaylal, vol. 3, 
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and moves with it intending hajj then he has form d ^ 

the ihram. This is based on the words of the Pronh ^ ‘ nten tio n 
and grant him peace), “Anyone who places a symbol , ble *s hi° f 
sacrificial animal, has adopted the ihram.” 1 ” Further and arou^ 
sacrificial animal amounts to the pronouncing of th ,? rivin 8 °f tfi 
expression of a response (to the call of Ibrahim) as no abtyah a nd ^ 
a person intending the hajj or ‘ umrah . The expression^ 6 ' this ’ but 
is sometimes undertaken through acts just as it is unde t u res P°ns e 
words, and a person doing so comes to adopt the intent ^ thr ° u gh 
to the association of the intention with the act, which is P" c d ue 
teristic of the ihram. The description of taqlid is that a SpeQfic chiJ rac- 
the handle of a haversack or the bark of a tree is tied rV^ ° f 3 Sanda l. 
sacrificial animal ( badanah ). ne nec ^ of the 

If he garlands the animal and sends it, but does not drive i, b* . 
he has not adopted the ihram. The basis is the report from ‘A ^ w f ’ 
be pleased with her), who said, “I used to entwine the garland^ 
sacrificial animals of the Messenger of God (God bless him and, 
him peace) and then he used to send them while he himself stayed wfih 
his family in a state of permissibility.”'? 8 If he moves (towards the hi o 
‘umrah) later, he does not move into the state of ihram till he catches ud 
with the sacrificial animal. The reason is that by departing when he is not 
driving the sacrificial animal in front of him, the only thing to be found 
is mere intention, and by mere intention he does not enter the state of 
ihram. When he catches up with it and drives it or just catches up with 
it, his intention is linked to an act that is a characteristic of the ihram and 


with it he enters the state of ihram, like driving it right from the start. 

He said: The exception is the sacrificial animal of the tamattu' form 
of hajj for in that case he moves into the state of ihram when he departs. 
The meaning is that if he forms the intention of the ihram. This rule is 
based upon istihsan. The reasoning based upon qiyds has already been 
stated by us,’ 79 while the reasoning based on istihsan is that the sacrifice 
has been prescribed initially in the form of a rite of hajj, because it is 
specific to Makkah and is obligatory by way of gratitude for the permis- 
sibility of combining two rites. Other sacrifices become obligatory due 


' 77 lt is gharib and reported as marfu 1 by Ibn AbT Shaybah. Al-Zayla'I, vol. 3, 97- 
' 7 *It is recorded by all the six Imams of the sound compilations. Al-Zayla i. vol. 3, 9 8 
17, This reasoning is found in the previous rule, in the words: The reason is th®* t 
departing when he is not driving the sacrificial animal 
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when they do not reach Makkah. Accordingly, in this 
j a tions* even to wards Makkah has been deemed sufficient whereas 
( ° V ‘nere ^ oVin , g n ds upon the actual act. 

Cii t he f caseS ' covering on the sacrificial animal, puts a mark on it or 

iI,L |ffi*P laceS *u e u not considered to be in a state of ihram, because 

lan ds a S° at ’ .protection from heat, cold or fleas, and is not an act 

8 hP oVerin8 * S i"Ish c ar (placing a mark with a cut on the hump) is 

specific to ' he to Abu Hanlfah (God bless him), and cannot be 

disapP r ° ved aC .p 0 f hajj. According to the two jurists, though it is good 

“partofthe "a treatment as distinguished from garlanding,’ 80 which is 

it is m eant f „ rr jficial animal. The garlanding of a goat is not practised 
■fir to tfie savin* 

specific lS) 

nor is d a g term budun applies to camels as well as cows. A) -Shaft'! 

b* esaK him) said that it applies to camels alone, due to the words of 
(God bless 1 j b i ess him and grant him peace) in the tradition per- 
the 

P"P o t |, e jumu‘ah , to the effect that one who hastens to it is like one 

,a ' nm P sent f ort h a badanah for sacrifice, while one who comes next 

' dl ° who has sent forth a cow.’ 8 - 1 Thus, he made a distinction between 

he^ We maintain that the word badanah arises from badanah , which 

Up: n o fat and this attribute is common between both animals. It 

means Demg .... . -n c 

is for this reason that each animal is accepted as sacrifice from seven per- 
sons Further, the authentic narration mentions the word juzur, (instead 
of Iwdun )-" 13 God, the Exalted, knows best. 


",P" efore ' 15,1 « r may be given up. 

'taconirarpAl^zTT^'' trad ’ dons rec °rded by all the sound compilations that indicate 

"The word^P a '~® u khari and Muslim. Al-Zayla‘i, vol. 3, 98. 

Al-Zay| a *; vol IS ° Und ' n a narr ation from Muslim, but the other version is sound- 


Chapter 44 


Qiran 


The qiran form of hajj has greater merit than the tamattu ‘ and ifrad 
forms. Al-ShafTi (God bless him) said that the ifrad form is better. Malik 
(God bless him) said that tamattu is better than qiran , because it is 
mentioned in the Qur'an — when (in reality) it is not mentioned in the 
Qur an. Al-Shafi‘1 (God bless him) relies on the words of the Prophet 
(God bless him and grant him peace)* “ Qiran is a rukhsah (exemption), >n 
and maintains that there are additional requirements of talbiyah , 2 jour- 
ney and shaving in ifrad. We rely on the words of the Prophet (God 
bless him and grant him peace), “O Family of Muhammad, pronounce 
the tahlil 3 of performing hajj and c umrah together.” 4 Further, there is a 
combination of two acts of worship in it, thus, it is like fasting along 
with i'tikaf or being on guard during battle along with prayer during 
the night. In addition, the talbiyah is not limited by number, journey is 
not the object and shaving is the cause of exit from the act of worship, 
therefore, the tradition cannot be preferred on the basis of the attributes 
mentioned. The purpose of the tradition related (by him) is to refute the 
statement of the People of the Jahiliyyah that ‘ umrah during the months 
°fhajj is the most glaring form of immorality. 5 Qiran is mentioned in the 


l { ls, gharib in the absolute sense. Al-Zayla‘I, vol. 3 , 99- 

As compared to qiran. 

^Wear the ihram. 

al-A recorc * e ^ by al-Tahawi from Umm Salamah (God be pleased with her) in Sharh 
Mi. r ^ ^ ra< fiti°ns giving a similar meaning have been recorded by al-Bukhari and 

si? 1 ’ Al'Zaylal, v ol . 3, 99. 

“OrVa e .' nten< ^ thereby the tradition relied upon by al-Shafi'i (God bless him) that 
recorded k rukh ? ah! ' The view of the People of Jahiliyyah is to be found in traditions 
X al-Bukhari and Muslim. Al-Zayla‘1, vol. 3 . i° 6 - 
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V; , 


*•»«*•. Arif. ° ne ls free of the C ° nti *ued ad T> O* 


forms a single tawaf and'a ^, and '"'° »'ft J® 1 .“ th « the J* d “- 
He said: The f 3 S ' n 8‘ e »* he ” in h's vie^i. 


the^praver'^ “a*!* a 'j d to 6«her ^from the' ““ ' vor «PPe, , d 

the combinine of /i/jii j P em from me.” The r P Wrn *’ So tnab 
one thing with another^h^”^’ ^ y ° U Would say Th' that is 
when one adds the hail to th ^ C ° mblne tWo things The"' C ° mbined 
the tawaf because tt ^ Umnh before compSJI ****** 

Hr »• in ^tr:: s ■*« 

-to seek ease ,n the, pL^mant 

the hajjm such combination. It is for this reawnfo^? 6 -' priorto 
the talbiyah for the ‘umrah and the hJ toeeth! K ^ “ t0 pronoun « 
w.th the acts of the umrah. Likewise he is t h CC T heisbeginnin 8 
umrah first. If, however, he mentions ’it after h ^"!. by mentioning the 
talbiyah there is no harm in it, as the character^! InSeentem ' 
or combining them. If he forms the inward intention (in his heart) for 
combining them and does not mention them expressly in the talbiyah , 
it is valid on the analogy of salat. 

When he enters Makkah, he is to begin by circumambulating the 
House in seven circuits, while performing ramal in the first three cir- 
cuits. After this he is to perform sa'i between al-Safa' and al-Marwah, 
These are the acts of the 'umrah. He then commences the acts of hajj 
and performs the tawaf al-qudum in seven circuits and performs the sa'i 
afterwards as we have explained in the case of the person performing the 
ifrad form. He is to perform the acts of 'umrah first due to the words of 


*Qur'an 2:196 
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, sh es to performs (,amatta‘a) the ‘umrah up to 

'itnis (o o" d * e d) ea ”between the ‘umrah and the hajj, 
:»V': I shave <h* o X d “m of - hajj. He is to shave on the 
rfe is n a violation of ■ k He is released from the thram 
beca use thlS ' e jus t as * he muf \ and not by virtue of slaughter, just like 

**?+#* “'fr/d Thereafter, this is the view of our school. Al- 
o(Ml b \, 0 f the tnufrid- is to perform a single tawaf and a 

#££4 ble« him) sald * e p het (God bless him and grant him 

tobeen included in the hajj up to the Day of ludge- 
«» , The '•" nr “ , f „ rm is based upon concurrent performance 

C !i **** t e Ta 5 journey, and a single shave is sufficient 
1**'**%Z to the arkan (essential elements). We rely on the 
and the same aPP 1 ibn Ma ‘ b ad performed two tawafs and two sa is, 
reportthat when • him) said to him, “You have been guided to 
Umar(G° d ° e prophet »9 T he reason is that qirdn is the merging of 
th e sunnoh oj^ and this ta kes place through the performance 

TlTcornplete acts of each in a perfect manner. Further, there is no 
-oncurrent performance in the intended 'ibadat, whereas journey is for 
reaching, talbiyah for tahrim and shaving for release. Thus, these acts are 
not intended in themselves as distinguished from the arkdn. Do you not 
see that the two parts of the voluntary worship do not become concur- 
rent even though they are performed with a single tahrlmah (intention). 
The (real) meaning of the tradition related by him is that “the time of the 
‘umrah has been included in the time of the hajj!' w 

He said: If he performs two tawafs for his ‘umrah and hajj and (then) 
performs two sa % his acts are valid, because he has brought about what 
he is required to do. He does do something bad, however, by delaying the 

bV advancin6 ,he t am f of gating before it, but 

’ tlr MO — As for the ,WO i uris,s Vusuf , and 

sence of liability is obvious, because advancing and 


'Qur'an 2:195 
h is recoHoc 


al ‘ Tirinidhi and al-Nasa’I from Ibn ‘Abbas 
^ 'Edition has k V ’ Vol ‘ 3 * 106 ‘ 

^"tdto'th r ° rbo,h ” ‘UmaMCTod h W T Whe ” Subayy said > have P ro - 

rCPl,ed ’ " Y ° U h3Ve b - n 

dUnng J-hUiyyah. that was mentioned above. 
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®°or y. 


Pi 






regulating the rites of hajj does n 

view. In the Imam’s view the drr * 7^ t0 at0ner rient (d 

Md giving it U p d0K iye ^ambulation of g reeti ‘ ' «th eit 

does not give rise to it either As for th therefore ad? 

delayed due to occupation wift an heV^ t" “ “ » 

w? ° CCUpied With the 1 ,here is ato " 1 “ 

When he has cast stones at tL T , nt 

tifice. he is slaughter a goa, o j “ »„ the dav „ f 

■n the seventh part of a badanah ThS am badamh - " partdS) 
The reason is that qirdn is within the ™ S ‘° the *”> of J? 

l SK \ Ace h ex P«»l y mentioned in this ^T° f mM ‘ ah “d offering 
camel a cow, or a sheep, as we shall memi “ l * T*** be "fa 
God, the Exalted, willing. By the use nf th chapter on the topic 

a camel, even though the term badanlh ap ^ tot f ^ he means ’ 
have^ntroned. Just as a seventh par , «« 

ptm-i du vi <hl w - ds » 

Although the’text^' ” w h en hereturn^Theselare ter^complete days?” 

com, % l T ^ because the word hajj itself does not serve as a 
ontamer (for the days) except that there is greater merit in fasting one 
day before the day of tarwiyah and the day of ‘Arafah. As the fasts are 
sym o lc o the sacrificial animal, therefore, it is recommended to delay 
t em till the last time in the hope of attaining the animal itself. 

If he fasts (for the seven days) at Makkah after being free of the hajj, 
it is valid. This means after the passage of the days of tashriq, because 
fasting during these days is prohibited. Al-Shafi‘r (God bless him) said 
that fasting later is not permitted as these fasts are contingent upon his 
return, unless he forms the intention of staying on in which case it will 
be valid due .to the difficulty of return. We maintain that the meaning 

"Here he confines the meaning of badanah to a camel and mentions a cow separately. 
,2 In this place, the word should mean both a camel and a cow. The Author elaborates 
the use of these terms by al-Qudurl, a few lines below. 

13 Qur’an 2:196 


V :1 


^ , vnu are free from it, because being free 

from ha]j ^^pturning to one’s family. Thus, performance has 


the cause of ret f ^f^it is permitted. . 

R after the cause, therefo , P he ^ only permitted to 

occurred f e till the day of sacn , that he is to 

sa cnfi ce a , vs as these are feed ta . , . r is to f as t during 

MSHk Sdsome M ' For a person who does 
t hedavs"twd ,r "l duet0 V )° r ^ofthr^e days during the days of hajj and 
1 fad *» a " imal ^esflre ten complete days - as these are within 
seven when he returns. These are F prohibition about fasttng 

month of I m We rely on * ^ P ^ ^ pro hibi..on, 

.» .h«e days,’ "thereto,. he ext ^/Jccomes these facts so that he 

from a different perspective a dehe y ^ ^ . (s comp l ete form. 

cannot meet through t em , . s .6 t, eca use these fasts are a 

He is not to offer the fasts after the* days he aftered 

substitute and substitute duties s fedfi^ to the time 

except by the texts. The is main- 

ofhtjj whereas the perm.ssib.hty of the ong y^ (God be 

tained according to the original rule. slaughtering of a 

pleased with him) that in a similar case he ordered ® {h 

goat. 17 If he is not able to offer a sacrifice, he is to come out of thez ? mtn 
and in such a case he is liable for two atonements, one for tamattu 
the other for releasing himself from the ihram prior to t e sacri c 

If the qdrin does not enter Makkah and heads for ‘Arafat, he has 
given up his ‘umrah through the station at ‘Arafat, because it is not pos 
sible for him to perform it. In such a case he will be basing the acts ot 
‘umrah upon the acts of hajj, which is against the prescribed form, e 
does not give up the ‘umrah just by heading towards ‘Arafat, and this is 
the sound opinion from Abu Hanlfah (God bless him) as well. The dis 
tinction between this case and the case of one who offers zuhr on a Friday, 
according to him, is that the person proceeding for the jumu ah is doing 

„ _ r. t „ ^ , 1 .1 in 


from 


’“'Qur’an 2:196 

‘ s This has preceded in the Book of Sawm, however, there is a tradition recorded from 
A ishah (God be pleased with her), recorded by al-Bukhari, that runs counter to this 
view. Al-Zayla'i, vol. 3, 112. 

l6 This goes against al-ShafiTs opinion. 

I7 It is a gharlb tradition. The text appears in al-Mabsut. Al-Zayla‘ 1 , vol. 3, 112. 
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qirdn and tarnattu 1 is prohibited from doing so prior to th 
of the 1 umrah . The two cases are, therefore, distinguished Performa ^e 
The atonement by sacrifice [dam) for qiran is waived fcr . . 
reason is that by giving up the ‘umrah he is no longer Derfnr Ttle 
rites combined. He is liable for atonement for giving »n ihp^ 8 the ^ 
having commenced the rites. He is also liable for performi^Tf ^ 
of qada’ due to the validity of commencing this (form of hi) 
resembles a person prevented from hajj (due to a siege). God knows be . 


Chapter 45 


Tarriattv 

v» the ifr&d form, m 

greater’ merit/ The reason is that to P journe y undertaken by on 

Ly is undertaken for his ‘umrah whereas ^ ^ ^hir al . Rtwaya h 

performing the ifrad is for is , a V. f rwo worships and, there or , 
is that in tarnattu there is a combini g J ditio nal rites in it like making 
it resembles qirdn. Thereafter, t ere t ^ at j s undertaken for is 

the blood flow (sacrifice) as well as ) ^ that is subservient to the 

hajj. This is so despite an intervening h j mu ‘ a h and moving 

hajj and is like the intervening sunnah between j 

towards it. ( tvues: those who 

The persons performing the tarnattu are m * The meaning of 

drive the sacrificial animal and those ™ rform two rites in a single 
tarnattu 1 is availing of the opportunity P in between. 3 There 

journey without proper intercourse with one £ God> t h e Exalted, 

are disagreements about this that we wi c ' 

willing. . f. .l 

The description of this form is that the of < urttm h 

miqat during the months of hajj. He is to a p / , .• sa ‘j 

end then enter MaMuh. He is to perform the the 

and shave his head or clip his hair. He is then to re ease 


’This is the Zahir al-Riwayah. 

'It is also al-Shafi'i’s opinion. 
3 This is the meaning of this form. 
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— ■— ^_^BC)Q]£ \r, ^ 

state of ihram , 4 This i« 1 . 

done if he intends to perform th'? 0 " “/ the Th 

we h ave mentioned. This is wha, th^Me al °" e ' ' hat is - 1 ?!"' “ >° b, 

and grant him peace) did in the essen ger of G 0 H (r ,° d ° w| )at 

said that there is noihjJCS&W 

fawaf and the sa% Our proof against h hlm ’ and the i ^ S 

as the words of the Exalted, “With yourT have elated" " ' he 

revealed for ‘umrat al-qada’ Fnrth Y h , eads sllave d,” 7 a V er< , 3s Vvdl 

the UUtiyaH, the release from ^ 

He is to cease pronouncing the talbLh^h as for U ' V " il 

cumambulation. Malik (God bless him) said IhS h* ^ >nunenc ^ iedr 
when hrs eyes fall on the House, because urn ^ i "■*? <Co 
wfoch ,s completed with this. We rely on th^frct h \T * the 
bless him and grant him peace) stopped pronoun^ ? r ° phel (G °d 
he kissed the Stone. 8 Further, the purpose is Z fu" talbiyah ^ 
terminate the talbiyah on commencing it It i s he 15 ,0 

performing «s.op pronouncing it upon the 

He said. He is to stay at Makkah in a state of release from the 
as he has been released from the ‘umrah. A ■ nm> 

. JJ* Said: ®" t i he ^ of tawiyah, he is to wear the ihram of hajj from 
he Mosque. The condition is that he wear the ihram from the Haram, 
As for doing so from the Mosque, it is not essential. The reason is that this 
worshipper falls within the category of a MakkI (resident of Makkah), and 
the miqat for the MakkI during hajj is the Haram as we have elaborated. 

4 After this he becomes like a resident of Makkah. Therefore, he is not to perform the 
tawaf of greeting. 

5 He (God bless him and grant him peace), in the year of Hudaybiyyah, arrived for 
the ‘umrah. This was the sixth year of the Hi;rah. He was prevented from doing so hy 
the kuffar. Subsequent to negotiations he came the following year to perform the w »/, 
so 7 and shaving of the head. 

6 That is, in the mam above. The description is recorded in traditions recorde y 
al-Bukhari and Muslim. AJ-Zayla‘i, vol. 3, 113. 

7 Qur’an 48:27 _ (Go[ j 

8 It is recorded by al-Tirmidhi from Ibn Abi Layla from Ata from Ibn ^ 

be pleased with both). He stated that it is a sound tradition. Abu Dawi t | >c 

a tradition with the words: “The person performing the Umrah is to pm 
talbiyah till he kisses the Stone.” AJ-Zayla‘I, vol. 3, H4- , ofsacrif ££ ' 

y That is upon casting the first stone at the Jamrat al-Aqabah, on ® it require 

'“The Author has altered this rule, therefore, the preferred rule is 1 

the wearing of the ihram from the Haram and not from the Mosque. 


7 ^ 

, c glM^ — 

that ar e undertaken by the worshipper 
m ^dertake the a ^ he ^ now per f or ming the hajj, 

,s . ifra* form tlie rar fal in the tawaf al-ziydrah and is to 
* *” p ; r '° T r h ™ reason U .hat this is the firs. »wn/ for him 
'^^‘Ilrsdisfingurshed from .he mufr rdwho has performed 
r resperf 10 

f ’ 7 once. ner forming tamattu 1 , after having put on the 

1 ,f this worshipper P the tawaf and the sa‘i prior to his depar- 
t7s"o" pe^r m the rW in the tawdf al-ziydrah, 
tine for Mina ' C for m the sa’i after it, as he has done so once, 
^heisnortop ^ o{ t amattu‘, on the basis of the 

He is liable ^ ^ does ^ haye the ability to offer dam, he is 

th ? "three days during hajj and for seven days when he returns to 
Iof L St T the basis of the interpretation that we have already elabo- 
1,15 dfor oifflH If be kept fasts for three days during Shawwal and then 
^formed the 'umrah, they will not be a valid substitute for the three 
(required) fasts. The reason is that the cause for the obligation of these 
fasts is tamattu', which is a substitute for the sacrifice, and he is as yet not 
in the state required for tamattu V Thus, the offering of the three fast s is 
not allowed prior to the existence of their cause. 

If he keeps the fasts, at Makkah, after putting on the ihram for 
'umrah, but prior to undertaking the tawaf, it is valid in our view. Al- 
Shaii I (God bless him) disagrees. He relies on the words of the Exalted, 
Then fasting for three days during hajj.'" 2 We maintain that it is perfor- 
mance after the coming into existence of the cause, and the meaning of 

ior a t!?i rnen - IOn u ed in the tCXt ' S the time of we have already 
^>time d whth reiS *i, h T eVer ’ P ater merit 111 de,a y in 8 them till their 
with respect to qrnan ^ ^ ^ Arafah> on the basis of the explanation 

ma *> be is to put on tamattu wishes to drive the sacrificial ani- 

f a, « merit in this as th 7™ f° d drive his sacrifi cial animal. There is 

i^his animals with him n! (G ? b * eSS him 3nd grant him P eace ) 

* lls urther, there is great blessing and devotion 

"ForhlT ■ — 

IJ^r PUt0nthe ^°fH;. 

' and Muslim from Ibn 'Umar (God be pleased with 


from Ibn Umar (God be pleased with 


^Huiayah 


Book V 


sack o'r wUh a^dt * “ *» Sarla nd it 

pleased with her ) that ™ V ' baS ' S of ,he tradition of °e "* W 
land around the neck) k h ^ * feady re lated.‘"' r afl i- . ,‘ shah !G odbt. 

anunal, wh.ch is better than leading ii'llll t'^' dnve lhe *■&»! 
bless him and grant him peace) i “ ,hal ,he P ™Pl>«(G«! 

h's sacrificial animals wc e briL T * »•*#*>«>*« 

most effective in pub idsbg th ' 1 ."tc fr ° nt of hta -'’ 

3te r respond4a„S a ^^S’;ir* n,h ' — 

Yusuf and S ^ ^ C ^° rm tbe ' slt fir °f the badanah , according to Abu 

to rbaH d a ^1" God bless them) - He is not *> d0 so - «***i 
e I • fah ( ^ od bless h,m )> and it is disapproved. Ishar, in its lit- 
eaning, is the drawing of blood with a cut. Its description is that 


I ‘ . ° b ess him), and it is disapproved, hh'ar, in its lit- 

h • e t ni ^’ 1S tbe drawin £ of blood with a cut. Its description is that 
, f um p by piercing the base of the hump on the right side or 

the left side. The jurists said that it is better to do so on the left side, 
ecause the Prophet (God bless him and grant him peace) pierced the 
eft side by intention and the right side by exception. 16 He is to spread the 
blood over the hump for announcing the fact of sacrifice. This practice is 
disapproved according to Abu Hanifah (God bless him), while it is good 
according to the two jurists. According to al-Shatn (God bless him b it b >* 
sunttah as it is reported from the Prophet (God bless him and grant hirr 
peace) and from the Khulafa’ Rashidun (God be pleased with them 1 
The two jurists maintain that the purpose of placing a garland is that thi 
sacrificial animal should not be pushed away when it approaches " jRI 


according to Abu Hanifah (God bless him), white it is^ 
according to the two jurists. Accordingto al-Shatn (God bless him), it is J 
suntuih as it is reported from the Prophet (God bless him and grant him 
peace) and from the Khulafa’ Rashidun (God be pleased with then' 1 
The two jurists maintain that the purpose of placing a garland is that tb<- 
sacrificial animal should not be pushed away when it approaches " jRI 

M lt has preceded prior to the chapter on t/iran. It has been recorded by all 1 
Imam's ot the sound compilations. Al-Zagla‘i, vol.j, m, i „i front 

this is the tradition above that has been recorded by al-Bukhari .in ; 11 
I bn Umar l God be pleased with both). Al-Zayla'i, vol. j, us. 

''■Reported partly by Muslim and partly by ai- Bukhari. Al-Zayl.t i. to - '' 1 „ 

1 I he narration about the act of the Prophet (God bless him and grant f -, r 

recorded by al-Bukhari, while that from the khulafa' is recorded by ' c ro 
sound compilations. AJ-Zayla’I, vol. 3, 1 1 7— 1 8 . 
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^^Irned when H 

i£:^ which 1S alSO f but the jurists say that they have just called 
* astt-hKifc from this in vieW the fact that there js muiiU- 
aood (and not a suwiah) keep * Hanifah (Go d bless hint), 

J; 0 f the animal in this. ther e is a conflict ot evidences 

lU s mutilation and is profit • Mence » The ish'Ar undertaken 
preference is given to the pic - him eace ), he maintained, was 

bv the Prophet (God bless Mm \ jrna | for otherwise the polythe- 

undertaken for the protection ot th blocking his path.’-" It is said 

ists would not have been preven t idi'ar undertaken by 

that Abu Hanifah (God bless him) disapproved pre . 

ite people in hie rime, due to them excesses m h« fiat ledl 
tension of the wound spreading. It » also sa.d that he d.sopp 

preference of tsh'dr over uujlid. =i and 

He said: When he enters Makkah, he is to perform die ^ 
the ml This is for the 'umrah that we have elaborated or the pers 
performing fflmtilfH* and not driving a sacrificial anima - e is n 
take off the ihram until he wears the ihram for the itajj on e ay 
tarwiyah. 11 The basis is the saying of the Prophet (God bless him an 
grant him peace), “If 1 had known earlier about my affair w at can '^ 
to know later, 1 would not have driven my sacrificial animal and I wou 
have made it an ‘ umrah and then released myself from it.*" 1 his negates 
release when the sacrificial animals are driven. 

He is to wear the ihram of hajj on the day of tarwiyah just like the 
residents of Makkah wear the ihram. If he advances the wearing ol the 
ihram over this day, it is valid. The hastening of the ihram of the hajj by 
the person performing tamattu ‘ is better insofar as there is enthusiasm 
in this and greater hardship. This merit is available to the person who has 

I he Author does not say that the tradition about the prohibition ol mutilation has 
a rogated the tradition about i.dtYir, hut he does say so indirectly through preference. 
■M-Zayla'i, vol. 3, us. 

J his is a rule ot reconciliation or preference. 

this is a response to what is claimed by al-Shah i (God bless him). The opposition 
' (he unbelievers is linked to the next tradition and those giving the same meaning. 

'In other words, there is no difference between the person who drives the animal 
and one who docs not. with respect to the Ulwilf and the fci'i. however, the person who 
drives the animals is not to take off the i/irurn. 

“h is recorded hv al Bukhari and Muslim from Anas (Cod be pleased with him). 
M Zasla'i, vol. 3, iiu. 
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- Book V- p 

driven the sacrificial a„i ma | as well as 

he is hable for the sacrifice (dn» l L ° ne who has not H 

have elaborated. } ’ whlch >s the dam of t ^ And 

b.,hl:L h ;: h T h v r his h - d «■» « ay „ f sacrifo , . asw 

release* fr„ m the rit ~ ^ £ "** of the’headif^ 
Prayer. Thus he is re, eased* 'fro » 'Crf 

(God bless him) disagrees with this “ uslve| y f» r them- A!.SW1 
words of the Exalted, ’’This is for o’ V proof a & a,nst are the 
present in al-Masjid al-Haram The Wh ° ‘" T 3 resident here bein ® 
been prescribed as a f„rT, k reason ,s tlial the two forms have 

facility is provided to h Y /■ °" e ° f the two Th.s 

P to the worshipper coming from outside Makkah. 

Maldefh rS °*k Wh u * S . Wlthm the ma waqit has the status of a resident of 
- . S ° at ls not eligible for the tamattu ‘ form or qiran. This 

* S i n ) ^ lllS e om ihe case of the resident of Makkah when he goes 
o u a and then performs qiran, in which case it is valid. The reason 
ts that now his umrah and hajj are commenced from the miqat, and he 
acquires the status of the afdqi. 

If the person performing tamattu * returns to his land after being free 
of his umrah , when he did not drive a sacrificial animal, his tamattu 
stands nullified. The reason is that he has come to have proper rela- 
tions with his family in between the two rites, and it is with this that 
his tamattu ‘ has been nullified. This is what has been reported from a 
number of Tabi‘un. 26 

If he had driven the sacrificial animal, his relations with his fam_ 
ily were not proper, and his tamattu ‘ is not nullified, according t0 . 
Hanlfah and Abu Yusuf ( God bless them). Muhammad (God bless 
said that it stands nullified because he has performed them wit ^ as 
neys. The two jurists maintain that he is obliged to return a 


23 Except for women who wait till the tawaf ot ziydrah, because 
‘umrah for women is like the ihram of hajj. AJ-‘AynI, 313- , . - dam for c ° a) ~ 

24 If a resident performs the qiran or the tamattu form, 
mitring an offence. But see below. 

ls Quran 2:196 _ , „ : s „|so recorded V 

26 It is recorded by al-Tahawi in his book Ahkam al-Qu 
al-Jassas. Ai-Zayla 4 !, vol. 3, 121. 
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reason is that driving the 
■ ,h, intention of tamattu . ' " , ^ _ his relationship 

he rna irltal0S , • from (compete) re ea. > of the resident 

ingwas not requ.red ol him, m 

proper . , i.. tnra f t prior to the months 

If a person who wears the t rnm ^ circuits, and when the 

of hajj, performs the tawaf with less and wea rs the ihram 

months of hajj commence he comp cte h ^ reason is that the ihram 
of hajj, he is one who is to perform jt to a time before the 

in our view is a condition, therefore advancmg tha , are taken 

months of i> valid. It is the performance of the acts ^ ^ 

into account. As most of the acts are found, they are g.ven 

the acts. . . 

If he performs four or more circuits of the tawaf of his 
to the months of hajj and then performs the hajj within the sa y 
is not performing tamattu '. The reason is that he has per orme 
the acts before the months of hajj. He has now entered t e state w er 
rites are not rendered invalid due to sexual intercourse. It is as 1 e 
attained release from them prior to the months of hajj. Malik ( O ess 
him) takes into account completion during the months of hajj. The proo 
against him is what we have mentioned. The reason is that the facility is 
for the performance of acts, and the person performing tamattu has the 
facility of performing two rites in a single journey during the months of 

hi- 

He said: The months of hajj are Shawwal, Dhu ’1-Qa dah, and the 
ten days of Dhu T-Hajj. This is how it is reported from the three ‘Abd 
ALlahs ('Abd Allah ibn Mas'ud, ‘Abd Allah ibn ‘Umar and 'Abd Allah ibn 
Abbas) 28 as well as from ‘Abd Allah ibn Zubayr (God be pleased with 
them all). The reason is that the hajj is lost with the passing of the tenth 
of Dhi 1-Hajj, but the loss is not realised if there is time remaining. This 
indicates that the meaning of the words of the Exalted, “The hajj is in 

That is, if he annuls the intention, he need not return. 

: ■ are ' e 'bree Companions (God be pleased with them) according to our 
jurists. The others have a somewhat different view. Al-Zayta'I, vol. 3, 121. 


— Al- Hi day ah 

— — 

known months,” 15 is two months and par, of . ' 

month, ” 01 'hod, „ (J , 

if., , e ^ho| e 

If the worshipper advances the wearing of the iu - 

these months, his ihram is permitted and the ha'-*”' t0a tun e b e f Qr 
formed. Al-Shafi'i (God bless him) disagrees A"" b ' «U<Uy p " 
the ihram of the umrah as tha, is a rukt, in his view » n'"’ he b * 
our vtew and resembles purification when „ i s advanced m “"*»»»> 
its time. The reason is that the ihram is the prohibit in r l Une bef °re 
obligation of things, and this is valid at all times It kl 
thing whose location is advanced. ‘ ’ tlleref ore, like a 

When a person from Kufah travels for the ‘ umrah dm-in 
of hajj, is free after completing it, shaves his head or clips hist 
takes up residence in Makkah or in Basrah, and thereafter performs^" 
durmg the same year, he is performing the tamattu’ form 0 f hajj. Thl 
first is that he has availed the facility of two rites in a single journey during 
the months of hajj. It is said that this is agreed upon. It is also said that it 
is the opinion of Abu Hanifah (God bless him). The two jurists maintain 
that he is not performing tamattu ', because such a person is one whose 
‘umrah begins from the miqat and his hajj from Makkah, while his two 
rites in this case are both from the miqat. The Imam maintains that the 
first journey continues as long as he does not return to his own land. As 
both rites have been combined in this journey, he becomes liable for the 
sacrifice of tamattu'. 31 

If he travels for the ‘umrah, renders it invalid, is free from it, dips 
his hair, then takes up domicile at Basrah, and thereafter performs the 
‘umrah during the months of hajj and performs the hajj in the same 
year, he has not performed the tamattu ‘ form of hajj, according to u 
Hanifah (God bless him), while the two jurists say that he has. 
son is that this is a renewal of the journey and he performed two ri ^ 
it. The Imam maintains that he continues in his first journey as 
he does not return to his own land. 


J9 Qur’in 2:197 ^ u jtion according tod* 

30 Thus, it is not to be advanced like the other arkan. It is a c 
Hanafis as already stated. . , . naraer aph 10 ensure 

J, We have taken the liberty of altering the text slight y in ^ f, a ve 

comprehension. The text in this paragraph needs to be ven e Y 
to manuscripts. 



Al'Hidty^L 


d then performed the ‘umrah during 
a M his family and then p ^ same year> h e per- 
td * 06 *. S followed by the hajjd % ^ jurists . The reason 

. . hail -r i.nii according t ^ fUo f-prrTl IT13- 


> ° { Z : l rm of W r C f T ourney foUowing the termina- 

l(l " Z -«« nh dUlin8 crformed the tamattu 1 form by agree- 
fSctney he t h „ s "° m ™f, is undertaken from Makkah as the 
the vitiated 'umrah. and there ts no tamattu for 

Ot. ■ umrah during the months of hajj and 

Ape ,»»*>P“ f ” r ^ then any one of these he deems 

j.ribrms the . ajj* because it is not possible for him to come out o 
it" iid, he sho ° ■ through the required acts. Theliabil- 

of STL,) lapses, because he could no, avail 
fc opportunity of performing two rites in a valid way through a single 

If a woman performs tamattu ‘ and offers the sacrifice of a goat 
(W sacrifice), it will not be considered a substitute for the sacrifice of 
Kimattu' [dam). The reason is that she has brought about an act that is 
not obligatory. The same is the response for a man who does so. 

If a woman comes under her monthly course at the time of her 
ilim, she is to bathe and wear the ihram , and is to do what the other 
pilgrims do, but she is not to perform the taxvaf of the House until she 
attains purification. This is based on the tradition of ‘A’ishah (God be 
is, hat W ' t .^ er ^ wben sbie h a d her monthly course at Sarif. 32 The reason 
tath it fr! -i ' nS '^ e l ^ e Bosque, while the station is in wilderness. This 

Ifsh ' an< ^ n0t ^° r thus, it is beneficial. 33 

course after the station and the tawafal- 
al °nement on ^° m an d s h e will not be liable for any 

c °unt of giving up the tawaf al-sadr. The basis is that 


d " BukhW and Musll m 
* is lssue and the on 


from ‘A’ishah (God be pleased with her). 


fl'nnftu' Perhan s S ?u and * be ° ne ^°^ ow ’ rl 8 it have been discussed under 
' ' Ss Ues of |] 1e ' ese two an< t eve n the last issue are to be treated as the 

three forms of hajj discussed. 


Al-Hidayah 


JW: PlL - 


the Prophet (God bless him and grant him peace) granted 
to women, on account of menstruation, for eivW nn * ““Option 
A person who takes up residence a, MaLahl 
form the tawdf al-sadr. The reason is that it is required for on ° Pet ' 
departs from Makkah, unless he takes up residence in MakkahTfL't^ 
release of the first group (on the third day after the day of sacrifice) 
according to what is reported from Abu Hanlfah (God bless him), while 
some report it from Muhammad (God bless him). The reason is that the 
tawaf has become obligatory for him due to the arrival of its time, thus, 
it cannot lapse due to the intention of taking up residence after this time. 
God knows best. 


, . Abbas (God be pleased with 

mu is recorded by al-Bukhari and Muslim from 
him). Al-Zayla'i, vol. 3, 123. 


Chapter 4 6 


Offences 

f, e he is liable for 

expiation. If h PP (datn). The hmb is mnleted by com- 

plete utilisation, and this occurs B _ 

the complete penalty.' than a limb, he »s a 

If he applies perfume to what 1 ^ offence Mul?am mad (Go 

sadaqah (charity), due to defici ‘r n °\ ortion to the (value) of atone- 
bless him) said that it is imposed in p P with the whole. It is 

ment by slaughter {darn) by comparing _ tQ one -fourth of a limb, 
stated in al-Muntaqd 1 that if he app iesp „ Q f the head. We will men- 
he is liable for dam on the ana u lo ^ 3 0 ;^7he Exalted, willing. Thereafter, 
tion the distinction between them, at j n a p cases except 

the obligation of dam is met by the s aug er 0 God the Exalted, 

two, which we shall mention in the chapter on s 

wiUin 8’ . . t u at i s n ot determined is met 

Any sadaqah pertaining to the thrarn, ij ce locust, 

with one-half s«‘ of wheat, except that imposed for MLn * ! 1«* “ 

This is how it has been transmitted from Abu Yusof God bless htm) 

"This book was written by al-Hakim al-Shahid al-Marwazi. , 

’Shaving of one-fourth of the head for which dam is imposed, and applying perfum 
to one-fourth of a Hmb for which there is no dam. 
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grant him peace) said, “Henna is a perfume**- If K 

over hts head (to prevent the soiling of the ih - ^ places So me c 

'"T; h 0ne . for the secoL for * he <■ liable f„ 

thing, became ^ «* * U * for 

bless him) that if he dyes his hair with wash™/, f™ Ab0 V “ suf (God 
ment against headache, he is liable for compens, i™ ^ ° f ,r » 
the fact that he will cover his head This is ,h! ^ h C ° nsideration of 
Muhammad (God bless him) has mentioned L alZ th* V****' 
the beard, however, he restricted himself to mentioning th 2 as 

“ff’* whIch “■ that - h - 

,f he applies oil, b he is liable for dam, according to Abu Hanifah (God 
bless him). The two jurists said that he is liable for sadaqah (charity). Al- 
Shafi T (God bless him) said that if he applies it to his hair, he is liable for 
dam for trying to remove the ruffles in his hair. If he applies it to another 
place there is no liability for him due to the absence of such need. The 
two jurists maintain that it is a kind of food except that it has its utility 
in the meaning of killing of lice and the removal of ruffles, thus, there is 
a deficient offence in its use. According to Abu Hanifah (God bless him) 
the argument is that it is a base for perfume. It cannot be excluded from 
the category of perfumes for it kills lice, smoothens the hair, and does 
away with dirt and ruffles, thus, the offence is complete with all these 
things and that leads to dam. The fact that it is a food does not negate its 
being a perfume as well, like saffron. I his disagreement is f 

and pure vinegar. As for oil to which perfume has been added lik 
violets and life or whatever resembles them, »«*«"£££ 
by agreement, because it is perfume. This, however, is 

used as a perfume. rr ~ c Vs in his &et> then ’ 

If he applies it as medicine to his wound or ^ ^ ^ perfume in itself, 

there is no expiation for it. The r ^ asun . ,s therefore, its use as 

but a base for perfume or it is perfume m ^™^. |hed fr0 m the case 

a perfume is stipulated _ ( for habntyhjT ib of medicine. 6 

where musk or something similar is used y X 

-It is recorded by al-Bayhaqi. Al-Zayla ding t0 some. (I ,edic* n<: 

■There is no dam for applying grease or 6 J * canno , be used as 

Hn other words, something that is primarily a pertu 
a.L fn liability tor dam. 


Al-Hidayah 

, nr covers his head,' for a full day, then, 
„i,astitche<i han th is he is liable for sadaqah? It 

fjffor S“* if ‘'‘cod bless him) that if he wears it for more 
,lsl> 3 ^ , Abu Yusuf ( j auto ic rbp first opinion of Abu 


" ei5lia ;dfr^ Ab ° ?TA r darn and this is the first opinion of Abu 
< ra ‘ jay, he liablc ,, A i_shafi‘i (God bless him) said that he 
*»^f |G od bless hint) ^ because deriving a benefit from 
Vhc, his body. We maintain that the meaning ot 
Complete ;«•>“" “ U ^ aring , bn, i, is necessary to take into account 
uiilisation is -"“"T f ; attained completely and dam is imposed. 
, period so d because a dress is usually worn tor one 

This duration is x y Ve consider as deficient what is less than 

t^ndimpo'seWmjr.h except that Abu Yusuf (God bless him) gave the 
' hlS t P f the day the rule of the whole. 

"The co«ors himself with a shirt or ties it around him like a belt or 
lies trousers isarawtl} around his waist, then there is no harm ,n it. The 
reason is that he did not wear it in the sense of a stitched dress. Like- 
wise, if he inserts his shoulders into an outer garment without putting 
his arms into the sleeves. Zufar (God bless him) disagrees. The reason (in 
our view) is that he did not wear it in the meaning of wearing an outer 
garment, therefore, he is being careful to avoid wearing it. The fixing of a 
duration in the covering of the head is as we have explained. There is no 
disagreement that if he covers his entire head for a full day, he is liable for 
Annas he is forbidden from doing so. If, however, he covers part of his 
ead, then, the report from Abu Hanifah (God bless him) is that he took 
ofr- one '^ ourt * 1 on the basis of shaving of the head and covering 
u tilisaho' Vate reason ‘ s that covering part ol it is the intended 

Y ‘ ls uf(Godbl° r 'k- 8 l ° ^ pract ' ce oP some people. The report from Abu 
tad on th P ! m) IS tbat be to °k ' nto account the major part of the 

>aeit SIS iSaaUal ' ydonc - 

•‘able for ^ ^ )Urt h or more of his head or his beard, then, he is 
bless him) said ? 1an one '^ ourt h. he is liable for sadaqah. Malik 
, (q Qc j , . at ‘ s not liable unless he shaves the entire head. 
rem 'nimum on th lrn ^ sa ‘^ that dam is obligatory by shaving off the 
^ving off ana °F ° f,he uf the Haram. We main- 

art of the head amounts to the derivation of full 


iS'ovvr 


C* ,S n ° diff erencl h bei^een 1 ^° ^ 

earing it voluntarily or under duress 


or in a state 
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benefit, as it is practised, thus, the offence U r , 

deficient in what is less than it. This is dishn^ 01 ^^ tbrou 8 h it, but is 

10 P» r ' of a «"*, because tha, is thc ® « 'ded'r’ 
shaving off part of the beard is practised in 1 P , Urp ° Se ' Lik ^e, 

. . If he shaves the entite » W 

it IS a limb that is the object of shaving. If he shaves bodT ^ beCause 
of them, he is liable for daw , because each is , h i b ° th arm P lts one 

limb h U eI U lia U H f "f <God bless Ihem) said that if he shaves, 

ine Bv H s h n 7' “ “ '“ S ,h!,n * limb ' he « IW* <°< f«d- 

P , e l a -Qttduri) means the chest or calf or what issimilar. The 
Idson IS that this is intended by way of whitening (applying a whitened, 
tnus, the offence is complete with the shaving of the entire limb, but is 
deficient when only a part of it is shaved. 


1 he clips part of his whiskers, he is liable for food based on rea- 
sonable estimation. The meaning is that the extent of the moustache 
clipped is to be examined to determine what part of the one-fourth of 
the moustache it is. He is liable for providing food proportionately, thus, 
for example, if a fourth of the fourth is clipped he is liable for the value of 
one-lourth ot a goat. The word “clipping” of the beard indicates that the 
sunnah in this is clipping and not shaving. The sutinah is to clip the hair 
till they are level with the upper iip. 

He said: If he shaves the locations of cupping, he is liable for darn 
according to Abu Hanlfah (God bless him). The two jurists said that he 
is liable for sadaqah. The reason is that he has shaved these locations 
for purposes of cupping, which is not one of the prohibited things, so 
also whatever is a means to it, except that there is in it the removal of 
what is not to be removed, therefore, sadaqah is imposed. According to 
Abu Hanlfah (God bless him), the shaving of these locations is inten e > 
because he cannot attain his ultimate objective without it and further t 
removal of what is not to be removed is found with respect to a comp 
limb, therefore, liability for dam is imposed. . . 

If a person shaves the head of a person in the state of ihrarn w) 
or without his order, then, the person who shaved is liable for sadaqa > 
while the one whose head is shaved is liable for dam. Al-Shafi 1 
bless him) said that it is not imposed if it was not done by his or er. 
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, wording to his principle a per- 
asleep. The reason is that & fof the act> and sleep 

' h£0 hC ed is completely exempted Iro b ^ of s | e ep or c«ir- 

!£ here t, is due ,0 the ttc. o fmd " 1 who shaved his head 

head is shaved does not have recourse facility he has derived, 

(for expenses) as the darn is ,rn P a bene fi t with respect to the rig t 

He is now like a person who has d ^ head j$ free of the require- 

of‘«qr. 10 Likewise if the peison w different with respect to the 

ments of ihrarn, because the respons Qn w ho shaves the head is 

person whose head is shaved. As or instances. Al-Shafi‘i (God 

liable for sadaqah in this issue of ours in o -rue same disagreement 
bless him) said that he is not liable in any way. The same 8 

r? * p— I- > h£ ~ S' ■ «- 

who is not wearing the ihrarn. He al-S the head of an other, 

ing of deriving a benefit is not realised y g removal of 

and that is the cause of the obligation. We main ai o( r 

something that grows out of the body of a human ^ ^ 

prohibitions of ihrarn due to its entitlement to protects 
tus of vegetation within the Haram. Thus, a distinction cannot be ^ drawn 
between his own hair and that of another, except that the offe 
plete when it pertains to his own hair. _ l;- 

If he clips the whiskers of a person not in a state o «. rt ] m , . - g 
nails, he is to feed the needy as he likes. The reasoning un er - 

what we have stated. It is not devoid of a facility as e may n _ , 

the tafath (dirt) of another, even if such offence is less than being attecte 
by his own tafath, therefore, he is liable for leeding. , 

If he dips the nails of his hands or feet, 11 he is ha e or a > 
this is one of the prohibitions insofar as it is the elimination o 
removal of what grows out of the body. If he cuts all o t em > en 
the availing of a complete facility, and he is liable for dam- 

“ Force majeure. , , , i ve 

"‘Also called 'nqr. Compensation paid for unlawful intercourse wi 
"He means thereby the clipping of all the nails. 


^tj^yah 

. The at0ne ment is not to be enh j 
single session, because the offence is daf » ifthiT 

the act .s undertaken in different S ° fthesa me ty pe T h S( Vbt, 

Him,.- because i, il bt™ u p T'°" S ' 
bles the expiation of breaking the f a ^° nCUrr "" “intent ’ ld|C « l 

£ -Hen,,, be is lil^^ Hanifab 
and one foo, in each session T „. _ “ h < of) £«* 



The reason is that there is Iiabil.t t £ f Wa# * bft Wah’s first opinion, 
hand and three are the maior^ t T for cutti,1 8 the nails of one 
•n the Book is that the nails of on °h 1 na,ls ' The zoning stated 
clipping dam is imposed We h- \ ^ 31e m * nimum f°r whose 
in place of ail the nails the r aVe 3 reac ^ trea tcd one hand as standing 
to stand in place of th H or ^' we cannot treat a major part ofthe nails 
w hich there ts no end " * “ hand ' “ this leads to a situation to 

is liable for sadnn ^° m . different places of the hands and feet, he 
bless them) Mnh ° * ac ^ or( ^ n 8 to Abu Hanifah and Abu Yusuf (God 
taking into acco ^°d bless him) said that he is liable for dam 

the shaving of one r ^ ana ^°8Y of clipping of the nails of one hand and 
jurists argue that^ ° Uft t ^ Ie ^ eac * ^ rom different locations. The two 
of facility and d C com P^ et ’°n of the offence is through the attainment 
. 3 ° rnment - By diDDl'ng hie nai'lc m fhic fcchinn hp Feels 


argue that ttio -••■i.iuii iumuuim, 

of facility and H com Pi e tion of the offence is through the attainment 
offended and d' ? rnment ' dipping his nails in this fashion he feels 
of the head) f Q S 8 Ure d as distinguished from shaving (of one-fourth 
offenro j.z- ■ ls s °metimes practised as has nreceded. When the 


of the head) fo • th^ U ^ C ^ d ' st * n § u * s bed from shaving (of one-fourth 
offence is defi ^ '/ SOme bmes practised as has preceded. When the 

e ntails the f PP H ent ’ ' s to be imposed. As the clipping of each nail 

eeaing of a needv nprcrtn if - - L . _ I ! „ f kiort 


entails the fppHi ’ a % a h is to be imposed. As the clipping of each 
reeding of a needy person, it is the same if he clips more , 


gle expiation even when there is subsequent eating. 



.nt required for feeding equals that for 

and is 

lbe unsaid* I fthe nal1 ° f thC ff'there is no liability for him. The reason 
. * Lea ana he I*- J * “ te i. resembles a dead tree 
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1 the «es of .he Haram^ or shav es his head 

giver, an option .^If he likes he may sacn ce 
due to an <«“*' * T ” S e j v e charity to six needy persons of three 

!;««.. or a he likes, he may S « * V ^ ^ due to , he wo rds 
J s of food, or if he likes- Y sadaqah or the rites. 

"he Exalted, "The ft* Messenger of Cod (God bless 

The word “or” grants an option, and ^ have state d « The verse 

him and grant him peace) ela ora excuS e. Thereafter, fasting 

„ s revealed for the case o. a person w * ™ «“ >( aU p|aces , and s „ 
is valid at any place he likes, tecaus ^ ^ ^ 0 f sacrifice it is 

also sadaqah, in our view, as we eljb “ r *' h fl wing „f blood does 
specific ,o the Haram, by agreement, beo.UK U«»° ^ h rrf „ ence , 0 

not lead to the attainment ot nearness to . t h Pr efore it is deemed 
time and place. This dam is not specific to time, therefore, it 

^Zs: feeding, i, is valid if he does this for .he — and 
evening meal, according to Abu Yusuf (God bless him), on the an gy 

the expiation for breaking an oath. According to MtUrammad (God bless 
him), it is not valid as sadaqah is based on the trans erring o o 
and that is the word mentioned (in the verse). 


46.1 Conjugal Relations 


If he looks at the private part (vagina) of his wife with esire an j 
ulates, there is no liability for him. The reason is that what is pro 1 
is sexual intercourse, which is not found in this case, 7 an it is as 1 
used his imagination and ejaculated. If he kisses her or fon es 


M Qur’an 2:196 , . , - 

' 5 He points to the tradition of Ka'b that has been recorded by the six mams 


sound compilations. Al-Zayla‘1, vol. 3, > 24 - . „„„„ , u „ man 

'°He mentions his wife here, however, the same act with respect to a s r g 


■s also prohibited, in this situation and otherwise too. 

l? Sexual intercourse is penetration with or without ejaculation. 
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■kmkss '■ 

between ejaculating and n e;acuIates ” The* i 8 h ^ Statertle nt i s . « if , 

not rendered invalid due to U . P .° n SCXUaI intercourse T a ' ntain thal 
n °t intended to be sexual • 3 profllbi tions. I n these ’ ^ eref °r«, it is 
course is not to be assn ' n j ercourse > th ns, what is assn ^ activit ? is 

S;: s T a h n u d 

f-use the proltreLttt ft f *" " 

^ t r 0 ejacuiat, ° n ° fdesireand,ha: 

of ‘Arafah, his ha^ "not^Ud^nTh ° f tbepassa S es P rior to the station 
!i ° continue with the hajj like one V** la ^ le for sacrificing a goat. He 
Thereafter, he is liable for Lda’Uu h ° Se has not become “valid, 
for this is the report that “the Me Ubst ' tUte later Performance). The basis 

him peace) was asked abo m a n (G ° d bkss him a " d 8™' 

when both were in a state of ? mo, l w bo had intercourse with his wife 
to make the dam flow tn - / ° r tbe re pbed, ‘They have 

hajj in the future.’ ” 18 Th' " Ue W|th their hajj, and they are liable for 
the Companions fGnH h!! ^ ™ bas been transrnitte d from a group of 
him) sJthat h" L to tacrificTal T f”" 3J,) ' 9 < God 

where he has interroi u Aba ^ ana h on the analogy of the situation 
him is the unqualified ^ r ^ tbe statlon at Arafah. The proof against 
qada ’ is imposed it is ImP ' Cat ’°? ot what we have related. Further, when 
impact of the off im Posed for securing an interest, 20 therefore, the 
distinlLhe,? ^fr o rV tandS Ughtened ’ and a go a t - sufficient. This is 
case. 21 Thereafrp tt, W ^ lS after the statlon as there is no qada in that 
from Abu /^, tW , 0 P assa 8 es are treated as equivalent, It is narrated 

bU 9amfah (God bless him) that in the case of the passage other 

19 A narrat^n'm^M ^ ^ mW “ d ‘ n at - Mar ™‘- AJ-Zayia‘i, vol, 3, 125. 

“The rectification onT""* SUPP ° m this ‘ A, - Za >' la ' 1 ’ vo1 3 - 12 «- 
“But a bada h , ° f h ' S error m los,n 8 ‘Be hajj. 

ofifence. See next" rule below ^ slaUghtered ’ and nor 3 g° a( . due to the gravity of the 


v .piLGBl^£l- „ . 

^-sSSSSS 

nee of qri *’ of what b °, no that they have to separate) when they 

SsS~fe2Spsg5 

K“hey SeVpar t a ‘^ h n “ * ilauhty tm 0 “memb«' the incident 

intercourse. These t0 separa te. We maintain what ,o.ns 

and will fall into error, thus, they su5sist s, therefore, there is no 

them in their nikah (marriage) a the permissibility of inter- 

sense in separating before the U™ ^ remem ber what happened 
course, nor does it make se " se on acco ^ m of a minor fleeting plea- 

to them in terms of severe hards p avoidance (of the act), 

sure; their remorse will increase and so will the avoidance l 

thus, separation has no meaning. .... 

If a person has intercourse after the station at Arafah his gW » 
vitiated, and he is liable for sacrificing a badanah. Al-Sh ( ^ 

him) disagrees (saying that it is vitiated) if he has intercou 

theramy (of Jamratal-Aqabah); the basis (in our view) are e 

the Prophet (God bless him and grant him peace), I a person 

‘Arafah, his hajj is complete.” 13 The sacrifice of a badanah is impose 
to the saying of lbn ‘Abbas (God be pleased with both) 14 or because t 

the highest form of facility, therefore, the obligation is enhance • e 

intercourse after the shaving of his head, he is liable for the sacri ce o 
goat, due to the continued restriction of his ihram with respect to wo 
and not the wearing of stitched clothing and what is similar to it. us, 
the offence is light and the sacrifice of a goat is sufficient. 

If a person has intercourse during the ‘unnah before he has per 
formed four circuits of the tawaf, his 'umrah stands vitiated. e 1S 0 
continue till its completion, is to perform it later as qada , an is 
for sacrificing a goat. If he has intercourse after he has performed four or 

^The first saying that it is rendered invalid and the second saying that it is 
This has preceded several times. Al-Zayla‘i, vol. 3, 127. .... , 

.. e points to the tradition recorded by Imam Malik (God bless him) in a 
Al-Zayla'i, vol, 3, , 27 . 
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more circuits of u & 

vitiated. Al-Shafi'^ ^ U liab ‘e for a B 

? b ° th ««. and & l »»l ^ u Wra , 

■ JJ as this is a d^finv c *°i sacrificinu . , ' ttf nnd/ S | a( . , 14 noi 
is a sunnah and i, ,h’ "T <,bli Sali«n in hiA‘ ‘"‘."""''"''thct i''*"" 1 

pvn expression to^fc ^ 

A Person who has i m ' “ k,,w «» them. ’ P " s ' d f »t 4«, 

t'on as one who docs i. H ' 0111 uf fn„.,,ful„ ■ 

hy ".he,a„, ew 

Er — i. 


46 2 ^ Aw *‘ IN A Staig cjf Impukity and Deficient 

Performance 

for sadaqah. AI-ShafiT ! ‘‘ n '^ a, - ( i luJ uni in a state of hadath, is liable 
bc c °Uhted at all due to »h! > ^ ^ rn,) sait * lt,af his tawaf is not to 

grant him peace) *'•[>,,. / cw<>r s the Prophet (God bless him and 

h-ltcd has permitted speech in ‘it - Th " “ ‘ h< “ ^ * 

fc,r it. We relv on rhus ' !*hanih will be a condition 

Wayt al-Atlq," 1 *' Thevp'l^ f °, ,be i ; xa * fc d, “Perform the tawaf of al- 
f hus, it is nol a j f- . ° r * 0 not "ii pose any restriction of taharah, 
sunnah, but the rorm l ‘^ at ' on - thereafter, it is said that it is a 

C Vlcw ‘ s that it is an obligation (wajib) so that a 

| — 

the whole. t major part of the tawat. The major part is assigned the ruled/ 

Shifi'" ( C* 

7 tn other words the n tr'^ ** /° cus <ng on intention and this is not found here. 
Accordingly, intention is „ rt i“™‘* is one of strict liability 

^bis has preceded in th- \ ° n ,n *° acc °unt. * he focus is on the form of the act. 
'‘“Qur'an 2 * 29 . "’ C cha P ,w ‘he ihram. Al-Zayla'i. vol. j, ,* 
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. . -pd for relinquishing it. Further, the report 

tor y penalty >* irn P t1s therefore, an obligation ’ 0 is esta - 

c ° m f n requires that itbeac e P ^ mmences this tawaf when it is a 

ikh ‘Tl ough it- Accordingly. »f . commencement, J1 and a 

Suo “* • M "" S/ ,ha ' 14 r !“ : UZh in a state of hadath. he is liable 
If he performs the tha , he has caused a deficiency in a 

^UheL'tifa state of ;rt'inhnii* h^i.J*®^‘®‘^^^^”^j 1 '^ b Yhe reason 

has been related from ibn A >a, f hadath therefore, it is necessary 

,S that j trnhah is an enhanced ornt »/ J“f * “ e ^i n ’ the difference. 
10 compensate its deficiency w.th a horlonrlh for express g a ^ 

The same applies if he performs the nta or ^ is 

of minor or major ritual impurity, because the ma) p 

assigned the rule of the whole, . . M-i-ieah an d 

It is better if he repeats the tawaf as long as he is 
there is no sacrifice by slaughter for him. In certain 1 
stated that he is under an obligation to repeat the tawaf. 1 he c 
is that in the case of hadath he is ordered by way 0 reco ' r | imer ' .1. 
repeat the tawaf and in the case of janabah he is or ere sy wa 
gation to repeat it. The reason is the excessive deficiency ue to./ar 
and a lesser deficiency due to hadath. Thereafter, if e repea s , 
having performed it in a stale of hadath , there is no sacrifice y s ai * 

Wr even if he repeats it after the day of sacrifice. The reason is t a 
repetition nothing hut a suspicion of deficiency remains. e repe . 

after having performed it in a state of janabah during the days o sacr ‘ ' 

there is no liability of atonement tor him, because he repeate 1 ' 

■ts tintc. If, however, he repeats it after the days of sacrifice, e 1S ia 
dnm according to Abu Hanlfah (God bless him) due to delay as is n 
from his opinion. If he returns to his family, when he ha per orme 

’"Wnjijj, 

Accordingly, after commencement it is obligatory to complete it ihrc g 
wmance. 

1 hat is, supererogatory. 
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' n a state °fjanabah, he is imH 
deficiency is excessive. Thus he^ ^ obli 8 at *°n to return 33 
what he lost, and he is to return with '° re,u ™ in w ^ Cau «fc 
nd instead sends a badaqah, it is valid T* '• ™ m ' ,f he no,” C1, ‘ h 

the atonement for it, extent rh ,1 d ' ftlr as we have e |.,h, 
returns to his family afteTh U ^ater met h \n t « 

valid if he returm andt^ ™ g perfo ™ed i, in a", " ! "T 8 ' ^ 

returns to his family, he is at * until he 

f am due ^ the absence of release fr § t0 retUrn with «*»* 
from approaching women forever unless^ * 7* ^ Wll] be prohibited 
If a person performs tlJ ’ r, he performs the 

for sadaqah. The reason is tCTthfs 3State of M^heisliable 
cance as compared to the tawaf 1 • { ‘ S somewhat iess er in signifi- 

it is necessary for eivirw r Ztyara ! ’ even though it is wdjib, thus, 

tion from Abu Hailfah^GodTr' 0 ^ 0 ^ difference ' There is a narra ' 

sacrificing a goat except that th 7 him t0 the effeCt that he is liab,efor 
If, S J t, except that the first view is correct, 

Hiking a^eoa^Th ^ - aW ^ in a state of janabah, he is liable for sac- 
Therpaftor v • 1 e reason 1S that this amounts to excessive deficiency, 
cient * * 1S esser ^han the tawdf al-ziydrah, therefore, a goat is suffi- 

- P ers o n who does not perform three or less circuits of the tawdf al- 
, ls a e for sacrificing a goat. The reason is that the deficiency by 
■ e ^ ln g a minor part is less and resembles the deficiency due to hadath, 
e is liable for a goat. If he returns to his family, it is valid if he does 
o come ack and sends a goat instead, as we elaborated. 

If a person gives up four circuits, he remains in a state of ihratn for- 
ever until he performs the tawdf. The reason is that what is given up is 
e major part, and it is as if he has not performed the tawdf at all. 

If a person gives up the tawdf al-sadr or four of its circuits he is liable 
or sacrificing a goat, because he gave up an obligation ( wdjib ) or a major 
part of it. As long as he is in Makkah, he is under an order to repeat it so 
as to perform a wdjib within its time. 

If a person gives up three circuits of the tawdf al-sadr, he is liable 
or sadaqah. A person who performs an obligatory tawdf by passing 

53 For repeat performance. 


^^gbetween 0- Ha«m 

Makka1 ’’ d h r»5°by P assins inside the stone “Tnd 

aS P rescnbed ' u exC lusively, it is valid, because he is 
* p c around the stone wall, excl y towards his 

**£££ is relinquished. The way o do ■, » t 8^ ^ „ 

compensating un til he rea ches its en 

come out of the other ope„,n g , 

» «. ^ ^ ~ 

for dam. The reason ls that ^ ^ and sadaqah cannot compensate 

quishing what comes dose to a fourth, 

this. -( i -yivdrah without minor ablution 

If a person performs the tawaf a- Y ^ gnd of days of 

(wudu’h while he performs the tawaf a i- ^ forms the tawdf 

tashriq in a state of purity, he is liable for ■ ^ ^ Uable f or two 

al-ziyarah in a state of major impurity (j^ ’ wo jurists said 

dams according to Abu fjamtah (Go ess the tawdf al-sadr 

that he is liable for a smgle dam. In th tbe f orrn er) is wdjib, 

is not transferred to the tawaf al-ziydrah, ecause ^ hadath is not 

while the repetition of the tawdf al-ziyara i on acc ot h er cannot be 

wdjib; it is mustahabb (recommended), there or f’ . dr is transferred 

transferred to it. In the second situation, the tawa ^ petition. Thus, 
(converted into) the tawaf al-ziydrah, because it requ tawdf al- 

he is now one who has relinquished the tawdf a sa ^ becomes 
ziyarah till later than the days of sacrifice. Accordingy.^^ and another 
obligatory on account of relinquishing sadr, y a 8 r ^ directed to repeat 
one, with disagreement, for delaying it. He is, °' ve .^ e ’ „j ven this direc- 
the tawaf al-sadr as long as he is at Makkah, ut 

hon after he has returned, as we elaborated. ^ performs the 

A person who performs the tawaf for his ihrarrt, is to repeat 

sa ‘without wudu' and then releases himse om be w ill not 

both (the tawdf and sa‘i) as long as he is in * d for bringing 

h P 1S.U- r' 1 ’ r. _ a. it is lmposeo 
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(dependent upon) the tawaf. If he repeats them, he will 
anything 3,1 due to the removal of the deficiency. 001 be lia ^ for 

If he returns to his family prior to the repetition, he is liahi 
because of giving up purification during performance He is «>***> 
to go back due to the occurrence of rele»«. i . , not 0rd ered 


to go back due to the occurrence of release (from the ihram)T 
formance of the rukn (essential element 1 . y!he Pet- 


formanceofthe rukn (essential element). The reason is that the d 
is minor and he is not liable for anything on account of the sa'ih ^ 
he performed it as a legal effect of a tawaf that he has reckoned as Zu 
Likewise, if he repeats the tawaf and does nor repeat the sal accord 
to the sound view. ’ ln & 


A person who relinquishes the sa‘j between al-Safa' and al-Marwah, 
is liable for dam, but his hajj is complete. The reason is that the sa‘1 is one 
of the obligations in our view, therefore, its relinquishment entails dam 
and not vitiation. 


A person who moves out of ‘Arafat prior to the imam is liable for 
dam. Al-Shafi‘I (God bless him) said that he is not liable for anything 
as the rukn (essential element) is the station itself, therefore, he is not 
liable for not prolonging his stay. We maintain that staying on till the 
setting of the sun is obligatory due to the words of the Prophet (God 
bless him and grant him peace), “Go forth after the setting of the sun.” 31 
Thus, giving it up gives rise to the obligation of dam. This is different 
from the case where he stays during the night, because prolonging of the 
stay is for one who makes the stay during the day and not the night. If he 
returns to ‘Arafah after the setting of the sun, the liability for darn is not 
waived according to the Zdhir al-Riwayah , because what was relinquished 
cannot be caught again, but the jurists disagree about the situation where 
he returns prior to the setting of the sun. 

A person who relinquishes the station at Muzdalifah is liable for 
dam, because it is one of the obligations. 

A person who relinquishes the throwing of stones ( ramy ) at • e 
limar on all the (required) days, is liable for dam, as the relinquishment 
of an obligation is realized. A single dam is sufficient in his case, because 
the category is common as in the case of shaving. Relinquishment is 
realised upon the setting of the sun on the last of the days appointed tor 
ramy. The reason is that nearness to God is not acknowledged except on 


By way of atonement. • 

-"This is a gharib tradition, however, the content has preceded in the lengthy m 
of Jabir referred to several times. Al-Zayla'i, vol. j, 128. 



Al-Hiddyrf 




^U^lurUtsdi^. 


days remain, repeti™" " to the 


under „ raW ' th£ jurists disagree. . for darn , because 

delay 10 but the two ) day, he is 1 0 f 0 ne 

'"X***** ,hC !? A enure 

•AVri relinquished „ he will 


■ " 3* !" 5e o ?-*** rTts less han *is, unless 

•‘‘ZZe »"*" * 'it ,he relinquished par » “ * „ £lse he will 

ofthe is a single rite, while m ^ ^ than half, up the 

to the neglect oftl j a '^sacrifice, he is liable ^ 
he liable for dm ba h on the day Likewise d he 


lodae neglect o'**"*^ he ‘ liable for 
be liable for dar , < A qabah on the day Likewise if he 

ramy of lhe ^["thc entire ritual ot ramy thr0 wing of one, two or 

dam, because tt > ()f it . If he gives up the ^ ^ ^ unless 

the days of tashriq, for he ,s ,iabl * t in both situations. The s 

said that there is no liability for the advancing ot one ■« 

disagreement applies in the e a) c QTtn [ n a qiran before ramy an 
before another, the sacrifice of one p q he two jurists mam 

shaving of the head prior to sacri cia s an d with qada nothing ese 
that what is lost can be recaptured by qad > ofJbn Mas‘ud (God be 
is to be imposed. The Imam relies on t e r ne r jte before anot er 

pleased with him) that he said. He w o a v j oca tion gi yes r * se 

■s liable for dam .” 36 Further, delaying a rite u ^ The sa me applies 

a dam in rites determined by location, i e according to time. 


A.MCUW1U1UIIU/ fill after Its lULUl CJ 

liable for dam .” 36 Further, delaying a rite ti ^ The sa me applies 

> dam in rites determined by location, i e • accor( jj n g to time. 

> delay with respect to time in things etermi a place other than 

If he shaves his head during the days of sacri ^ ormS the ‘urrtrah 

be Haram, he is liable for dam. A pe rs ° n ™ . acco rding to Abu 

nd then moves out of the Haram, is » ia e Yusuf (God bless him) 
ianifah and Muhammad (God bless them). 

IL.. «&hhas 


' from lbn ‘Abbas 

J6 This is how it is found in some manuscripts, whij ^ ^ ^ 

>od be pleased with both), which is correct. AJ a Y 
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said that he is not liable for anything. He (the Ami , 
with him) said: The opinion of Abu Yusuf (God hi !°?. ^ God be plea&rf 
m al-Jami 1 al-Saghlr with respect to the person Jrf is I ' nenti oned 
but the person performing the hajj is not mentioned ^ ' w »£ 
is agreement about the latter, because the sumah preva i in there 

ot hajj was shaving of the head at Mina, which is part oft T the Wse 
correct view, however, is that there is disagreement i t' Haram ' T ^ 
(God bless him) maintains that shaving of the head I • ^ Abu YGsuf 
Haram. The reason being that the Prophet (God bless fcmand^ 

peace) and his Companions (God be pleased with th \ grant him 

t:amtt iy tw ' and ^ ShaVCd ^ « -SSSS 

• wo jurists maintain t hat as shaving of the head hac 

endTft/^Ih f ° r v leaSe the salutation at the 

end of salat. Thus, it is one of the obligations of the ihrdrn even though 

the cause of release. As it is a rite, it is specific to the Haram lil 

aughter. Further, part of al-Hudaybiyah is within the Haram, and per- 

aps t ey shaved their heads there. The conclusion is that shaving of the 

tp ad i l ki deterrnined by time 3S Wel1 35 location according to Abu Hanifah 
(God bless him), while according to Abu Yusuf (God bless him), it is 
not determined by either. According to Muhammad (God bless him) it 
is determined by location and not time. According to Zufar (God bless 
him) it is determined by time and not location. This disagreement about 
determination applies to compensation through dam. As for release from 
the ihrarn, it is not determined (by anything) by agreement. 

Clipping of the hair and shaving of the head in the case of the ‘unnah 
are not determined by time on the basis of consensus (ijma'), because 
the utnrah itself is not determined by time as distinguished from the 
location; which is determined. 

He said: If he does not clip his hair until he returns, and then clips 
it, he is not liable for anything in the opinion of all the jurists together. 
The meaning is that the person performing the ‘umrah departs from the 
Haram and then comes back to it. As he has undertaken the clipping ° r 
shaving at his location in the Haram, he is not liable for compensation. 

If the person performing qiran shaves his head prior to sacrificial 
slaughter, he is liable for two dams, according to Abu Hanifah (God bless 
him), one dam for shaving his head at other than its appointed time, 


It is recorded by al-Bukhari and Muslim. AJ-Zayla‘i, vot. 3i l2 9 - 
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5=- g h ter, and another dom for he^fiable 

** anylhin8 on account 

GAME . D — — 

while prey in it G f water-game. whi [ e game in the sea 1 

fill to you lS tbe P " . u.,c it s habitat on lan , j s one that 

been born on has its habitant, *>"’ er of God 

onerhatis orn its original crea 1 vicious am- 

piottCB ttself and is »“ ) exempted 4 . These 

(God bless him and grant l«P crow , snak e and Scorpio b 

maici-t" a mordacious dog, wo , . ^he meaning of cr 

He said: If the mtihrttn kills gam P ^ ^ ^ for killing, « « 
kills it, he is liable for compensate >n. ^ while in the sacred 

based upon the words of the Exalted, ^ yerse explicitly mentions 

precincts or in a state of pilgrimage. there is disagreement with 

compensation. As for pointing to t e ’ ^ pertains to killing, 

al-Shafi‘I (God bless him). He says that camp^^ ^ ^ who „ 
and pointing out is not killing and is sim iss ;hl e animal. We rely 

not under the restriction of ihram towar s a p pleased with 

on what we related of the tradition of A u Qa a ^ at a consensus 

Him).« ‘Ata’ (God bless him) said that the juris s -phe reason is 

that whoever points out game is liable for compe amounts to the 

to pointing not game is a prohibition of the ,hram and it amo 

- . . ■ oW ned or wild and 

'"Hunting in all its forms is prohibited, whether t e arum 
whether it is permitted for consumption or otherwise. 

w Qur'an 5:96 . . . liability for hunting. 

<0 ln other words, these five can be killed without giving rt ent rules and one 

“''There are two traditions - — “ * hev * ndlCate **** ' - — 


— on this, however, they ^ ^ 

'•otinot stand in place of the other. He appears to com 
•wo traditions. Al-Zayla’I, vol. 3, 130. 

"Qur’an 5:95 this has been reported 

4 Tt is gharib. Al-Tahawi (God bless him), however, says vo ] 3 , 132. 

bom a number of Companions (God be pleased with them). 




destruction of the sanctuary of ,h ~ 
and concealed. Thus th„ Y f ? he an unal that f , 

Whrim by virtue of hi ^ ^ Uke destru ctio n nT * Safe in its b • 
animals, therefore he * haS Unde mken Pr0per ty^pJ? w,| <i 

the custodian of m'onp '**' for 

*e person nof^ndTr 2 ^ d °' 4 ' 

^ilabl^fo^compen^ 31 ' 1 ^ Ibere is 

bless them). 46 tCfo g °o u “ “ Mrra ' ed from Abu 

which the person for whom \h^ that , leads to Zu . ftr(Go <* 

location of the animal anrl i animal is pointed out k '° n * S one in 

^ r aano,hir P ^^^^:S 

the Haram^he^s not fthc animal ) is "<* in the state of if, - ^ 

nSTr "th" **“ “ """donaUy and' OTOwho"^ * W '“‘ ~ **X 

destruction of wealth. ’ Wlllar to financial penalties for 

^ofS^r^s^* 0 repea,s " are e,,uai ' '**“ "" 

Vusuf(Godbkss f themU n !n tIOn u ai:COrding '° Ab0 Mi,n ' fah a "ti Abu 

is has been killed or at tU ^ * C ® ame h e valuated at the place where 
ulated where twn C nearest l° cat i°n from this place that is pop- 

he has an onf Pe "° nS m P os session of probity valuate it. Thereafter, 

chase an nff ^ l ° ransom </***>• Ifhe ^ he ™V pur- 

he mav T ng / nd slau B hter it if the value is that of an offering or 
half c _t r ■ 3Se °° d w *th it and give it as charity to the needy at one- 
we wii ° W 6at ’ ° ne dates or barley or if he likes he may fast, as 
state. Muhammad and al-Shafi'i (God bless them) said that an 
quiva ent animal is due on account of game where such an equivalent 
possi le. Thus, in the case of a gazelle a goat is due, for a hyena also 
a goat is due, for a rabbit a kid, for a jerboa a four month old kid, for 
an ostrich a camel, and tor a zebra a cow. This is based on the words of 

•*That is the act of one who points out the animal. He violates the protection available 
o the annuals, thus causing their destruction. 

wear ‘ n g the ihram , he undertakes to protect the animals. 

Hus is claimed to be a statement in Mukhtasar al-Karkhi. 
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_ .-r.moensation is an offering, brought to the Ka'bah, 
..ftalted, ‘ The ■ ’ . , he one he killed, as adjudged by two just 
of an a» i " ,al eq “I, Th e similar for a quadraped is what resembles it 
mea > m °" e !?“' value is not a quadraped. The Companions (God be 
» fo "'’’ b e Sem) imposed similars on the basts of the nature and look 
pleased W'th them 1^ ^ gazclle> zebra and rabb.t are compen- 

0 f the quadrapeo* Prophet (God bless him and grant him 

- “ "a h ^hl h "Is game and there is a goa, for it.- An ant- 
< h th ere ,s no similar is compensated by value accordmg to 
mjl ,0r a (Cod bless him), like sparrows, pigeons and others. When 
the opinion of these two jurist, is like .ha, of the other 
va l ue > s * ' od P less him) imposes a goat for a p.geon and estab- 

jurists. Al-Shafi ( . u v sav ine that each one of them gulps 

lishes the similarity be wee Abi Hanlfah and Abu Yusuf 

SSSSrHSS 

i— ~^““SSrS: 

gives it generality, while its opposite (form) restn • j killed,” 

of the text— God knows best— “the reparation of 1 ^ wi . d ani ’_ 

the word “animal” applies to the wild as well as the dom 
mal. This is what Abu ‘Ubaydah and al-Asmah (God bles * tbe ^ ^ 
The meaning of what he related is estimation throug it ra 
imposition of a specific thing. , 

Thereafter, the killer has an option in deeming it an l m ). 

or fasting, according to Abu HanTfah and Abu Yusu ( 0 , , gs 

Muhammad and al-ShafiT (God bless them) said that the optio ^ 

to the two valuators. If they give the ruling of an o enng, 
lent has to be found, as elaborated by us. If they ^.* ve 3 ™ Hanlfah 

food or fasting, then the ruling is what is maintaine } . . Qn 

and Abu Yusuf (God bless them). These two jurists argue tbe 

has been prescribed by way of facility for one who is in as 


"Qur’an 5:95 > Al-ZaylaT, vol. 3. «*- 

4 "h >s recorded by Imam Malik (God bless him) in a - w 1 • • .j ,j, at jt is hasan 
*11 is recorded by the compUers of the four Suuan. Al- Hmudh. sa.d 
Sfl/ilji. Al-Zayla'!, vol. 3, 134. 
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obligation, therefore, if belongs to the kill, . 

tion for breaking an oath. Muhammad an/’ ? m the cas e of 

rely on the words of the Exalted, “The vaLati “ ^ (God >> ««“*' 

(lust men)."” or it is the object of the „! ‘ S by ,w ° men 

words “food" and “fasting" are mentioned 8 ° f , vallla,i on. Thereas!*?* 

option belongs to the two valuators We min, "l? ' , ° rd V th« t 

“ ™' nti °" ed in “"Junction with compisa, ™ ' ? th ' ‘ e ™ «*£ 

evidence that it is in the nominative flit' and " ot «®rto« on? 
words, “Or estimated i, to be * 

is no evidence in these of the option belonging m T^T' Thl “' <l«* 
after, their authority is to provide valuation § fi ^ Valuators - There- 
Which the option belongs to the person with the liabfc" 1 lnimil ■ a, " , 

n d °wm ““r; ; ihe p,a “” -» 

locations. If the place is a wildpm i? Uatl ° n due t0 a difference in 
to assign the value at the nearest local 1S n0t Sold ’ are 

place. The jurists said th.t T " Where Sale and P urch ^ takes 

that entails greater precaution^"? 8 lS , S , U f cient> but two are better as 
‘n the rights of individuals,* “ SS X t0 be erroneous - as is done 

due m e th°f^5 U r ? * slau 8 hter ^ « a place other than Makkah, 
Feeding th F !i° f ^ Exalted ’ “ An offering that reaches the Ka'bah" 53 
Ai-Shafi*- i?* 1 ? t 7 ma T be undertaken at a place other than Makkah, 
had? nf ? ° eSS disagrees. He treats it like the offering on the 
mai t ■ u coiairnon meaning of ease for the residents of Makkah. We 
in t at t e offering is a method of attaining nearness to God that 
fr> n ? E r , atl0naji2ed ’ ^erefore, it is associated with place and time. As 

r sa aqa , it can be rationalized in terms of nearness at all times and 
locations. 

Fasting is permitted at a place other than Makkah as it attains near- 
ness to God at aU places. 

• be s * au ghters the offering at Kufah, it is deemed valid by treating 
e eeding of the needy. The meaning is that gives a sadaqah of meat. 

*Qur’an 5:95 

the 1 * u ^ a kkah or Mina, according to some. Likewise, some jurists maintain that 

™° n has to be taken into account as well. 

issue* in "1° ', nc *' cate l ^ at Uvo witnesses are required by way of precaution to set e 

“A VV,n8,he r '8hts of individuals. 

Qur an 5:95 
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jce by matching the value of the meat (ol 

** to, he **• 8« a ‘« ’“ on is that slaughter (a, a place other than 
" d il hunted)- , fnr the offering at Makkah. 


.^ing so, ^ c , reas0 n is that smug— - r 
M1 ^eop.ion^«"' ed ,k r a „ unqualified use of .he term offering its 


l “ ; n js granted for the ottering - — - offer 7„ g is 

^oTsSces, because a " -^"nd al-Shafit (God bless 
^ ..Herstood in this mean tng_ . f this pur p 0 se, because 


understood in this meant are vaWd for this purpose, because 

kern) said that even yo “ s d with th em) imposed the °f 

Companions jGodb P omh old Wd (goat). According to Abu 


them sam t..- • , set j with tnemj - . , . 

die Companions (God* ^ ^ kid (goat) . According to Abu 

offering a one year b i ess them), younger animals are permi 

HanifahandAbuYusu is wh en he gives sadaqah. When the 

by way of feeding the nee y, d ^ valuate d in terms 

optionisexercised ln^^tms of footh^the^an , n terms of its value. 

of food in our view, because . , nee dy person one- 

If he buys food with the yalu^he gtve^ch . tJTP^ ^ ^ 

half? « of wheat or one sa of a ^ ^ The reason lS 

give food to a needy person t terms of the am0 unt of 

that when food is mentioned it is interprete 

food known to the law ( shar ). billpd is val- 

If the option is exercised in terms of fasting, e an „ 

uated in terms of food, then, a fast of one day is to be js ^ 

one-half so* of wheat or one sa 1 of dates or barle Y; T . DOSsi ble 

estimating fasts (directly) in terms of the animal killed l is P ’ 

because fasts have no value, therefore, we estimate t em 1 
food. Estimation in this way is known to the law (s ar ), as in 
of ransom (jidyah). , . 

If a surplus of less than one-half sa is left over from e oo , 
worshipper has a choice of either making a sadaqah of ft or ° ^ 
for one complete day. The reason is that fasting for less than a ay 
lawful. The same applies if the obligation (as a whole) is ess trmi 
is to be given to one needy person; he is to give up to the exten 

obligation or fast for one complete day, as we have stated. 

If he injures the animal, plucks out its hair or cuts off one of ns hmbS; 
be is to compensate the damage caused, on the analogy o t te w 
tbe part, as is done for the right of individuals. ,, 

If he plucks out the feathers from the wing of an anim '5 . 
cuts its fore and hind legs, the animal moves out of the category 
a nimals that can protect themselves, thus, the offender is 13 : ma j 
entire value. The reason is that he has destroyed the security o 
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by destroying, he instrumen f 

entire compensation. f< ™ se! he «■ theref„„ Den , 

. ^ Person who breaks the eggs of an . , ’ 

is related from 'All and Ibn ^° S,richist ° Pay their v , 
reason is that it is the source of game and^, P ' eaSed With 'C'^’ 
becoming game, therefore it is t r * * a , , d 1 P 0sses ses the attrih 1 e 
long as it has not “* by way of^ 

dtcZe! h Y ° UUg PerS ° n “ Iiablef0rthe 

nothing isCwfabout 

** the e 8S is potentially^ The ba5is *"*& 

breaking the egg prior to its appointed • ^ ,lVmg > r ° Un S b i r d> and 

,S ’ tberefore, interpreted to mean th‘ h ^ 1S * he re3SOn f ° r itS dealh ' 11 
reasoning if he strikes the bell r ^ by , Way ° f P recaution - On thesame 

‘b-dies, he ,s liabt for thetiu” :Sh ^ “ d, ° PS * *— 

pion, mouse and a m or da 100 ^ ki,ling . a crow > kite > wolf, snake, scor- 
Prophet (God hlese >,• c ' ous do g- 1 his is based on the words of the 
to be killed in nerm' - 'uu 30 grant peace), "Five vicious things are 
snake, the scorm' 6 terr * t0r y as well as in the Haram; the kite, the 

(God bless f 6 mouse and the mordacious dog.” 55 The Prophet 

the mouse th ^ 8r ? m him peace ) aIso said; “ The muhrim is to kill 
cious dog”^ 6 Th Cr ° W |V t - 6 ^° te> . dle scor P>on, the snake and the morda- 
said that bv ^, W ° ' S mendoned * n some of the narrations. It is also 
falls within 3Ci0us do 8 * s meant the wolf, or it is said that the wolf 
wholesom f e ^ S f me meani "S- crow Is one that feeds on filth and 
As for th e °° , at ot b er times). The reason is that it initiates the attack, 
crow nnr e H mag - 3ie ’ * l . baS not been exempted, because it is not called a 
bless him) ^ midate atta ck. It is narrated from Abu Hanifah (God 
what is c • j* 3 ^ Ct rnordac ‘ ous dl°g is the same as a wild one, because 
in houses "'It ered b er e is the species. Likewise a mouse moving around 
in thr» fi, 30 ° ne tbaf * s wild. The hyena and the jerboa are not included 
e exem Pted things, because they do not initiate attack. 

(God be pleasei-f r0m | ( , G ° d be P |eased with him) is gharib, while that from Ibn 'Abbas 
5v tt is record HI , ' S recorded by ‘Abd al-Razzaq. Al-Zayla'T. voi . }, 05. 

Al-Zayla'i. vol. 3 , 3 / a, ' BukharI a " d Muslim from A’ishah (God be pleased with her). 

d by al-Tahawi in Shark al-Alhdr. Al-Zayla'i, vol, 3. ' 3 6 - 
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-tnes ants, fleas and ticks, as 
liability for kUling mosqul ’ ' the human body. Yet 

A person who kills a lou«_« “ u , h ' t arise s from the dirt 


A erson who 

likes, like a fistful of food. The tea ^ he , s t0 feed 

lfa,h) of the body. In al-lam , h „ it is valid if he gives 

something (to a needy person). . permlss ,b,l,ty even 

, little something to a needy person to eat by w y 

though it does not satisfy his hunger ^ of w hat he likes. The 

A person who kills locust is o n • £ and game js something 

reason is that locust are pai t o gai n and the hunter intends to 

that cannot be caught except by means of a ttap and the hunter 

catch A date is better (as ****> ^ 

of ‘Umar (God be pleased with him) that a date is De 
(when people were paying one dirham per insect). 

There is no liability for the muhrim if he slaughters a tu 

reason is that it belongs to the category of pests and inserts an res 

beetles and geckoes. It is possible to catch it without a trap an 
going after it for catching it is not needed, thus, it is not game. 

A person who milks game of the Haram, is liable for its v ^ ue ’ 
because milk is a part of the animal, therefore, the rule covers the woe 
animal. 

A person who kills a game animal whose meat is not eaten, 5 like 
a predator or something similar, 59 is liable for compensating it, except 
those that the law ( shar‘ ) has exempted, and we have already enumerated 
•hem. Al-ShafiT (God bless him) said that compensation is not obliga- 
tory as these animals are dangerous by instinct and are to be included in 
•hose vicious animals that have been exempted. Likewise, the word dog 
literally covers all predators. We maintain that predators are game due 
'o their being wild and because they are hunted as game, either for their 
skins or for use in hunting or for repelling the injury they cause. Analogy 
c onstructed upon vicious animals is not permitted insofar as it leads to 

5 'lt is reported by Imam Malik (God bless him) in ul Muwatta’. AJ-Zayla‘1. vol. 3, 137. 
5B Like the tiger, leopard or the lion. 

'‘'Like a hawk or kite. 
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an. mas whose mea , is con * “* '« paid on lhe “**»*. 


animals whose rn^is r" “ is ' « *» be paid 0 „T (G °< N. ik, 

(God bless him and grant h’’ 11 ”^’ We rcly 0,1 'be vvordTlT ° r lhl « 
goat due for it ”*«» p 8 f . 1 h ' m P eace ). "The hyena i d ° f the Pro phet 
benefit to be dcriv / the deration o Z '* and ‘C 

dangerous It tf ^ Us ski|1 and not b ec 1 U ( Ue ls in ‘ieu of the 
^parent value of^ t “ that * valued no“ d ^ 

HabilityrC ** animal, there is no 

be assessed in comparison with camT h \ the Coni P ensati °" *■» 

from Umar (God be pleased with h i u 1 We re * on the re P orl 
™ offering ofa ram 

iS Prohibited from beinn W attacked Jt first-” 6 ’ Further, the muhrim 

barm. It is for this reason t^aTh 851 ^’ 001 fl '° m defendin § himse,f a 8 ainst 

as in the case of the (exerr nt A\ 1Spermitted to re P cl apprehended harm, 

be is permitted t ' leX , ern P ted > vlc '°os animals, therefore, it is better if 

sion from the I , ex P ected injury. With the existence of permis- 

should not he T^t * S tke r ‘^fi t t b e lawgiver that compensation 

attacking ra T* e /^'gatory. This is distinguished from the case of an 

who is an ’ T e f S 1 ere ls no Permission from the owner of the camel, 
wno is an individual. 


for co mU ^ r } m * s under duress to kill game and he kills it, he is liable 
u r ”P en ^ atlon> because the permission is restricted through expiation 
by the text that we recited earlier. 

, Pbere is no harm if the muhrim slaughters a goat, a cow, a camel, 
en an a domesticated duck. The reason is that these things are not 
g me as they are not wild. The meaning of a duck is one that is found in 
ouses and ponds as it has been created essentially tame. 

a person slaughters a pigeon with feathered legs, he is liable for 
mpensation. Malik (God bless him) disagrees. He argues that it is tame 
an omesticated and does not defend itself with its wings due to the 
s owness of its movement. We maintain that such a pigeon is wild by 


that ' sa y s that this tradition is sharib in die absolute sense. He says, however, 

wher “.T?* by thc compilers of the four Sunati. There must be a misprint soni - 
M,% L Zay ' a i ’ VO, - 3 .* 34 . . 36 - 

!sg an in the absolute sense. Al-Zayla‘1, vol. 3, 137. 
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^ iw its flight even if it is slow in 

a,,nbu,e ' 

«tting aWa Y- 6 5 

X fhe ruling <>4- and be forb.d- 

den for the muhrim. he slaughte rs takes the 

When a muhrint slaughters gar , mitte d. Al-Shafi‘i (God 

rule of carrion, whose consump 10 crs for some0 ne else is per- 

bless him) said that what the mu ht tr 8 ^ wi || b e transferred 

missible, and as he is working for t a pe ^ act while this aCt j s 

to such person. We maintain that s aug er sJau hl ’ er like slaughter 

unlawful, therefore, it does not amou oh ter that serves as a 

by a Magian. The reason ts that it is this lawful sbughte that sewe 

criterion for the separation of blood from meat, for the sake of ease, 

when it is absent permissibility is absent too. , 

If the muhrint , who undertook the slaughter, eats o is * ^ 

is liable for the value of what he consumed, accor ing o . { 

(God bless him). The two jurists held that he is not to compens 
he ate. If another muhrim consumes this meat, there is no a 1 

him, according to their unanimous view. The two jurists argue 3 ,. 

(slaughtered) animal is carrion and eating it imposes no 1a 1 ity on 
person except seeking forgiveness of God, and his (legal) position is 1 
lhat of the other muhrim who consumes it. According to Abu . am 
(God bless him), its prohibition is due to the fact that it is carrion, as w 
stated, and that in turn is due to the fact that it is a prohibition o 
foam. The reason is that it is the ihrdm that has moved the game out 
°f its position of permissibility and the muhrim out of his capacity for 
undertaking lawful slaughter. It is through these links that the prohibition 
comes to be attributed to his ihrdm. This is distinguished from the case 


nf „*.i 


There is no harm if the muhrim consumes meat of an anim at 
has been hunted and slaughtered by a person who is not in the state o 
ihrdm, if this muhrim did not point towards the animal nor did he order 
person to hunt it. Malik (God bless him) disagrees with the point 
where he hunts it down for the muhrim (though not on his order). He 
relies on the saying of the Prophet (God bless him and grant him peace), 
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There is no harm if the muhrim eats meat of * u 
as he has not hunted it down himself nr A hunted a nim,i , 
slave ." 61 We rely on rhe report .hT' he Cot " 0t ^ 
with them) discussed the meat of , h, L ° mpani °* (God be n , h ‘ S 

r>*r- “ »™ P Ke, (GoX^XSi w,th "&S 

.S MO harm m it.-' In the tradition tha, he 

character lam is the tern of ownership, therefoe 

ntterpreted to mean tha, the game was ofleredt hitand "s" 1 '' bt 

or the meaning is that it was hunted at Ins „ m * ndn °t the meat, 

S3 z *?•: 

in tie o a l Ca T e 0f8ara ? in Haram, tf i, is slaughtered by a person 
the state of i^ram, the obligation is its value and has to be given to the 

p 01 a sjadaqah. The reason is that game is entitled to safety on account 
e ’ a i" am ‘ Prophet (God bless him and grant him peace) said 
in a engt y tradition, Game in the Haram is not to be driven away’’ 64 
asting will not be valid for him, because this is a financial penalty and 
not expiation. Thus, it resembles compensation in matters of’ wealth. The 
reason is that the financial penalty has been imposed on account of an 
attribute within the subject-matter, and that attribute is safety. On the 
other hand, the obligation for the muhrim by way of expiation is com- 
pensation for his act, because the prohibition is due to a meaning within 
his act and that is his ihram. Fasting is a suitable compensation for acts 
and not as compensation for him on the analogy of what was imposed 
on the muhrim. The distinction has been stated by us. Is an offering valid 
in his case? There are two narrations for this. 

If a person enters the Haram with game, he is under an obligation to 
release it within the Haram if it is in his possession. Al-Shafi I (God bless 
him) disagrees. He maintains that the right of the shar‘ (law) does not 
operate in a thing owned by the subject, on account of the need of t 

w It has been recorded by Abu Dawud, al-Tirmidhi and a!-Nasa'I. Al-ZaylaT vo) - 3 ' 
137- 

®It is reported by Muhammad ibn al-Hasan al-Shaybani (God be pleased with him) 

™ Kttab al-Athar. 

ir IV s recorded by all the six Imams of the sound compilations from Abu Huray 
'God be pleased with him). Al-Zayial, vol. 3, ,42-43. 


t ldies the Haram, it « obligatory 
• that when he reaches . H because it 

*• 

has nov^ ( ve related. animal exists. The rea 

b>iii0f , he sale is » be reversed ™ t jp „ (or th e 

If* S£ " S , is not permitted insofar as there ^ ^ ^ , os( he 

£ roXhtXhatwesaid^^^^^^^ 

animal. Al-Shafi‘> (God bless h !" l) he J ma i by holding it in his owner- 
release it, because he is rest 1 am B possession of the animal. We 

ship, thus, he is like one who has ' P ^ them ) used to wear 

maintain that the Companions (God be pi ^ anjmals and poultry, 

the ihram when in their houses ther 66 we n k no wn 

,„d i, has no, been related tha, they re eased ^ proofs . 

and continuous practice has prevai » , restra j n t and he is not 

Further, the obligation is not to indu ge 1 P ^ Qr jn the cage a nd is 
doing so in person as the animal is sa < • , uj s ownership. Thus, 

not accompanying him. The animal, owe ''^ ’ ont j nue to be owned by 
if he releases the animal in the wilderness, it w^contmue t^ ^ 

him. Accordingly, continued ownership can no it is binding 

an effective factor). It is said that if the cage is in His hand, 

on him to release it, but in a manner that it is not wa 

He said: tf a person, who is no. in a stare 
tures an animal and then enters the state o 1. r tQ com pen- 

person releases the animal from his possession, ew^ b , ess him ). 

sate him (the first person), according to Ab . The reason (they 

The neo jurists sa/rha, he is on, ,o eonrpensa.e h^Tbe reason ( J 
maintain) is that the person releasing the am 

’’'This appears to be the opposite of his opinion aboul ^ thc s / lflr - does not 

is saying that the animal is not to be released, because 
operate in a thing owned by the subject. 

M lt is reported by Ibn Abi Shaybah. Al-Zayla i, vol. 3> 143- 
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forbidding evil and there is nn 

The Imam maintains that the first n^ people who d 
animal by virtue of capture! an ZlrlZ^ ^ E* 

tection cannot be annulled due to his U - at ls protec te d ,andthk 
the animal has destroyed it theref Phe person who rel Pr °' 

distinguished from the case' where he'catT ? mp ' nsale « " Tfc 

«a.e or lhis case h ; S~: he a r ai 

IS Obligatory on him is to give up the restraining ofth* Whi " 

ownership). It is possible for him to give up sufh ? ani ’ nal (a,ld no ' 
the animal inside his house Thus (in ,h P P h reStraint ^ relea % 
severs his possession over the animal h > T" ^ When the P e ™" 
this situation is the smashing of ^ f ° r 

this other oersonTh ’? P ° SSeSsion ' <l>« is no liability (for 

noT coli^to^wn iuT^T 1 .* 01 of ,he i urists ' 7 " ” le reason is that he did 
matterTf 1 c 8 Capture - Thca " imal «« »° longer a subjrct- 
Exalted “P K'f T t wlth respect to the muhnm due to the wards of tlw 
irp in it, f ° V te or y° u is the pursuil of land-game, as long as you 

, prec * ncts or * n a state of pilgrimage.” 71 He is, thus, like 

one who bought wine/ 1 6 

th ff ant>t ^ er >nu b r * m kills the animal, while it is in the possession of 
, 6 *" S *’ eac h one of them is liable for its compensation. The reason is 
at t e one who caught the animal has restrained it after destroying its 
rt CUr t, ty ’- The person w ^° kids 't has confirmed this, and confirmation is 
'. et e in itial act for purposes of compensation, like the witnesses to a 
lvorce prior to consummation when they retract their testimony. 

The one who caught the animal has recourse to the person who killed 
't (for recovering the compensation). Zufar (God bless him) said that he 
as no recourse, because the captor is accountable for his own act, and 
cannot have recourse to another. We maintain that the captor becomes 

"this should not mean that a person can take the law into his own hands, that ■*' 
emiwheruhe basts is al-amr bi 'l-ma'ruf. 

6s at ' n 8 suc * 1 P rotect ‘ on means taking the law into your own hands. 

7»rsr IS n0t enl ‘ded to protection due to the Jack of ownership. 

Of our school. 

7 'Qur'an 2:96 

tald l" 1 ? 1 ™' *^ ls case an d one above about musical instruments with respect to 
bless h' aw ' mo y°ur own hands.In the case of musical instruments, Abu Yusuf (G° 
him) maintains that compensation is due. 
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Lfo* 1 * frrred to him- „ m „ r a tree that is not owned, 

9 tio» is 't*'"' tbc grass of the Haram for its value, except 

l(B persons not plante , prohibition has been 

** ''““"The Pro heftGod bless hint and 

for one that has % ^ uf [he Haram. The Pr ^ pot t0 be cut nor 

established 0 “The green grass o - 1 v w ith respect to 

M co-to own 1S d , sapp „ v ed/< 

ax of the rights of indivrduals^It ^ a legaUy prohibited ad 3 

because it has come into his owne . P urage d to commit sirm 

he is given freedom to sell it, P eople as dist inguished from game, 
acts. The sale, despite disapprov , ^ vegetation that is plante 

The difference is what we will men ■ ^ to pro tection, on the 

by people usually is known to us as cate gory is attributed to the 

basis of consensus. Further, the pro 11 jt on i y when its plantation 

Haram, and it can be attributed c ° mp,ete ' n0 L x o* in the normal 
is not attributed to another. A plant a u uman beings plant it. It 
course is linked to what grows on its own^ therij there are two 

it grows naturally of its own in someone s pre p ^ hi bition due to 
values to be paid by one who cuts it: one va u compensating the 

the Haram, as the right of God, and anot er There is no corn- 

owner, like game privately owned withm t e . ^ ^ grovving . 

pensation for trees that go dry (dead), bee an<J is nDt to be 

The grass of the Haram is not to be use or P t hat there is 

cut, except for the idhkar. Abu Yusuf (God bless the an i- 

no harm in pasturing as there is a necessity mi . a re l ate d. Cutting 

trials from pasturing is difficult. We rely on w s ; c lcle. Further, 

with the lips or with teeth is the same as cutting . esta blished. 

carting grass from the Hil is possible, thus, no n 

7 'It is part of the previous tradition. Al-Zayla i, vol. 3. ’43 
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The position is different for i dhkar , 522J ^2»! S! 

Messenger of God (God bless hi T*"* i( has been 

a " d P^turing are allowed f 3 "' Him P ea «) 'f r^ P,e<i ^ lhe 

tor zrr for ,hese are ™ 8 "s ' The ‘ Z7r 

W. a i ... me act )- one dam f n * l.- , he 9 a Hn is li a hl« <_ 


preceded. bKOm “ a mu , Irim Wlth ^ Ij 

He said: Unless he crosses thp - 

zZivz - wi » wM; hc c rc jsr f *- «•* 

far (God bl ess him) disagress The re, hable for a single dam. 
«s required from him at the fniaat is a T”! ° Ur V ' ew) is ,hat what 
of a single obligation only a sinele cn 8 ^ thuSl due t0 the 

if two WH hri WS P ^dp^ c L7 ens T n is due - 

one of them is liable for fuh com * Hunted anima1 ’ ,hen - each 

of them, due to participation ^ PenSatl ° n> The reaso ” is that each one 
grievous than pointing m a °‘? 1rnits an offe nce that is alone more 

nffences leads to a mulfiplicj" oLmp't^oT' ThUS ' °' 

animal of the Ih ^ ° f ‘* r “ m P artia P ate in killing a hunted 

The reason is that ’ are together liable for a single compensation, 
not a penalty fn ^ 0rn P ensation * s a substitute for the subject-matter and 
the unitv nftK * u- ° ence ’ tbus > tbe compensation is combined due to 
who kill an ti, 6 SU ^ ect ‘ niatter - This is parallel to the case of two persons 
a single rl' /i!i P erson rnistake ( khata They are together liable for 
g diyah (blood-money) and each is liable for separate expiation/ 6 
•pi rnu . rim sells a hunted animal or buys it, the sale is void (bat'd)' 

_ - r" 1S tbat se Ih n S 3 i* ve animal amounts to restraining a secure 
animal, while its sale after killing it is the sale of carrion. 

a person takes away a gazelle from the Haram, and it gives birth to 
f Prin ^’ and tben tbe gazelle and the offspring die, this person is liable 
compensating all of them. The reason is that a hunted animal after 
n g t en away from the Haram retains its entitlement to security by 

”Thishas preceded. Al-Zayla'I. vol. 3. 143. 

be arnn, * j 00 ', ^ tile need t0 elaborate the parallel and distinguished cases. Fiqll can 
acquired only by pondering over the cases. 
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2^ it must be returned to its sanctuary. This is a 

„« ^ °/Xl“ du gazelle gives birth .0 

+£% «* “^^“lls^ffsprinS. The reason is to 
b P he is not liable to compen d by the earlier security, 

<■ ^ ei ™ 8 back 

rs->& <an ‘ mai)Godknowsb ' s '' 


7 That is.protection against hunting. 


Chapter 47 


Crossing the Miqat Without the Ihram 


If a person from Kufah arrives at Bustan Ban! ‘Amir 1 and wears the 
ihram for the ‘ umrah , then, if he goes back to the Dhat ‘Irq 2 and pro- 
nounces the talbiyah , the dam of crossing the miqat is nullified. If 
he returns to it and does not pronounce the talbiyah until he enters 
Makkah, and then performs the tawaf for his ■ umrah , he is liable for 
dam . This is so according to Abu Hanifah (God bless him). The two 
jurists 3 said that if he returns to it in the state of ihram , he is not liable 
for anything whether or not he has pronounced the talbiyah. Zufar (God 
bless him) said that the liability is not annulled whether or not he pro- 
nounces the talbiyah , because liability for the offence is not removed by 
his return; he is now like one who departs from ‘Arafat and returns to it 
after sunset. We maintain that it amounts to the recovery of what was 
relinquished within its appointed time, and that is prior to the com- 
mencement of the acts of worship . 4 Thus, dam is waived as distinguished 
from the case of departure (from Arafat), because he was not able to 
recover what was given up, as has preceded. The distinction (in the 
school) is that according to the two jurists, recovery takes place when 
he returns in a state of ihram, because he has acknowledged the right of 
the miqat, just as he would when he passes by it silently. According to the 
Imam (God bless him), he does so by his return in a state of ihram and 
Pronouncing the talbiyah , because the initial requirement of the rule is 

A place close to Makkah, within the miqat, but outside the Haram. 
c This is mentioned in relation to a person coming from Kufah, however, t us per 

n 3 ?? t0 an f °f the miqat for avoiding the liability of dam. 

This is one view held by al-Shafil (God bless him) as well. 

That is, the acts of hajj. 
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that he do so from the hufs ru- 

all that we have stated applies to his case 1(7 P “ of '“'"™'und 
tng the ,awaf and kissj Stone ,h : •, aft " “”™» 

t>V agreentent. If he reJns ,o i y is «■£. 

“ rem ° ved - ^ agreement. This I n ' "' B ,h ' * rdm ’ 1* H% 

mtends to perform the Hag or IXZh “ " " h '" ‘> 

Mallkah' whhout'the ihrat" mee, _ s °me need, then, he is to 

idem there have the same status The " " ' he B , US " m a " d he and 1 r “' 
to revere the Bustan thus rh^ ’• L r ^ on 1S tha t there is no obligation 
he intends to visit it' WhJ k ^ ' S no obligation to wear the ihram when 
resident of the Bustan hatTtt, 6 ll ’ he ls hnked with the residents. A 
for meeting a ne^H a 1<? to enter Makkah without the ihram 

Tha meani " B <**«- 

entire Hil hetw^ , resi dent s miqat is the Bustan” means the 

-S of he v T 1 U 1 ,' he Maram and has preceded. Likewise, the 
of the visitor who has been linked with him 

liable for^^^k- ^ !^ ram frorn ^ Hil and stay at ‘Arafah, they are not 

itor been ^ u C means hereby the resident of Bustan and the vis- 
itor, because they wore the ihram from their miqdl. 

of it th ‘ >erSOn enters Makkah without the ihram and then moves out 
►u t • 6 sam ^y e ar towards the miqat and wears the ihram for the hajj 
w ohr ° W ° ‘ 8at ° ry u P on himj it is considered valid in place of what 
himW h ? t u ry for enter ing Makkah without the ihram. Zufar (God bless 
was b ^H' 1 ' S n0t Vadd anc i diis is analogy constructed upon what 
cha "k ° n due t0 a VOW ( na( lhr). It is as if the year has been 
? e ur reas °ning is that he rectifies what was neglected, within its 
terHt'^fJ'ML 6 ’ ^ ecause w f ,at i s obligatory for him is reverence of the 
- °. ry a , a ^) through the ihram. It is as if he has come to it for the 
from tH S am * n St3te ^am right from the start. This is different 
a debt d W ^ ere l ^ e V ear h as changed, as in such a case it has become 
a sd 'fi Ue r ° m ^* rn ’ an< ^ cannot be performed without an ihram with 
beca- • ‘ ntention ’ as in the case of 'tikaf for which a vow was made, 

n . .. 6 lt can P er formed with the fast of Ramadan of this year and 
not that of another year. 


" 
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*: on the analog, of .he °P ,n “ v“ d j sagree ment about one 

waived. The disagreement withou , thc ihram and to the 

who loses the hajj when heCros *‘. * es the miqdt without the ihram 

disagreement about the person thereafter renders his hajj jasu . 

and then wears the ihram ^cSoflhei.^ without the 
Zufar (God bless him) consider. * reasoning is that he renders 

ihram on the analogy of the prohi ‘ tlo ^_ from jt jn the performance of 
the claim of the miqat by wearing t et does not do away 

q ada\ and qada recalls the lost worship however ^ evident . 

with prohibitions other than this. The 1 L j ren ’ per f 0 rm the hajj, 
If. resident of Makkah moves out tntenchng to P "'°™ Kds „ 
wears the ihram, but does not return to the Hara , P (hat the 
stay at Arafah, he is liable for sacrificing a goat. e ihram If 

»4 for him is the Haram and he has crossed it without the fcum. “ 
he returns to the Haram, pronounces the lalbiyah or oesno p 
it, then, his case is subject to the disagreement that we have mentioned 

about the dfaqi (person coming from outside). , . , 

If the person performing the tamattu' form of hajj, a er e is re 
of the ‘ umrah , moves out of the Haram, wears the ihram and makes the 
stay at Arafah, he is liable for dam. The reason is that when he entered 
Makkah and brought about the acts of 'umrah, he acquired the status ot 
a resident of Makkah, and the ihrarn of the resident of Makkah is from 
ihe Haram, on the basis of what we said. Thus, he is liable for dam for 
delaying the ihram till after the miqat. If he returns to the Haram, pro- 
nouncing the tahlil there prior to the station at Makkah, he is not liable 
for anything. This is subject to the disagreement that has preceded with 
respect to the afaqi. 


Chapter 48 

Combining One Ihram with Another 


Abu Hanifah (God bless him) said: If a resident of Makkah wears the 
ihram of the ' umrah , performs one circuit of the tawaf \ then adopts the 
ihram of the hajj, he is to relinquish the hajj. He is liable for dam for 
relinquishing the hajj and is now under an obligation to perform umrah 
as well as hajj. Abu Yusuf and Muhammad (God bless them) said that 
relinquishing of ‘ umrah and its performance as qada’ is better in their 
opinion,' and in this case he will be liable for dam. The reason is that it 
is necessary to relinquish one of them, because combining the two is not 
legal for the resident of Makkah . 2 Relinquishing the ‘ umrah is better as it 
has a lesser status, has less acts and is easier to perform by way of qada for 
it is not restricted by time . 3 Likewise if he wears the ihram of the ‘ umrah 
and then that of hajj when he has not undertaken any act of the ‘ umrah , 
on the basis of what we said . 4 

If he (the resident of Makkah) performs four circuits’ of the tawaf 
and then wears the ihram of hajj , he is to relinquish the hajj without any 
disagreement. The reason is that the major part of the tawaf is assigned 
the rule of the whole, and in such a case it is difficult to relinquish it for 
it is like being free of the tawaf This is not the case when he performs 
fess than four circuits of tawaf according to Abu Hanlfah (God bless 
him). His view is that the ihram of the ‘ umrah is confirmed by the perfor- 
mance of any of its acts, wherease the ihram of hajj is not confirmed in 


Because it is easier to offer it as qada’. 

Al-Shafi‘i (God bless him) disagrees with this. 

^ As compared to hajj as that is offered in a specified month, 
at is, it has a lesser status, 
hat is, more than half the circuits. 
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this way. The relinquishment of someth 1 L 

Further, in the relinquishment of the W l ** C ° nfi ^d is 

performed, is the nullification of art ■ u When s °me acts h ***■ 

f r is 3 r»*» ,n T? e "CSs 

dam due to relinquishment of any one of th i There ls the ^abili^ 
because he has acquired release n 1 , he Wo that he reline •? ° 

Of the difficulty of completing the aTt T T P P° imed ««, 

Thus, his case is similar to that of one wholsund b " nS 

“ that »* relinquish™,,, of the Wu, ,1 The 

alone and nothing else, while in telinZh 'em'ft,!^ ° f ' he Wira/j 

as ,he ^ ^ -"-a™ x 


formed 'JaS of both ta"” “ ValW ' becluse he F»- 

tha. he is prohibhed from s Lh ** r UmkmKk '° perf< ™ "™- 4< 
not prevent the realiratio ph P erforma "“. however, prohibition don 
our principle He? M r 35 hc has bK " “n*™tod from 

because he tariff a • ° T ***** f ° r combi ng th e two acts of worship, 

hibited In th ^ e <- ie ncy in his acts by committing what was pro- 

cannnt p I °J **“ residem ° f Makkah ,his dam * a penalty (he 

cannot eat from ,t), but in the case of the dfdqi it is the dam of gratitude 

Und he can eat from it). 


/ , E.t rS ?, n Wears tbe ihram of hajj and then on the day of sacrifice 

, , 9 a jj) he wears the ihram of another hajj. If he shaves his 

ea or e first, the second hajj becomes binding for him, and there 
is no atonement for him. If he does not shave his head in the first the 
Se ^ QI ) ^ a jj ' s binding on him and he is liable for the dam of clipping, 
tT ^ b. T ° r n . 0t c hpped his hair. This is so according to Abu Hanifah 
o bless him). The two jurists said that if he did not clip his hair, he is 
not ta le for atonement. The reason is that combining two ihrams of hajj 
or two ihrams of the umrah amounts to innovation ( bid'ah ). Ifhe shaves 
is ead, even though this is a rite for the first ihram , it is an offence 
gainst the second, because it takes place at a time that is not its appointed 
time which makes him liable for dam on the basis of consensus (ijmaj. 

e oes n °t shave his head until he performs the hajj in the following 
year, he has delayed the shaving of his head till after its appointed time 
t - ( C /' rsT l ^ rAm - This g' v es rise to the liability of dam according to Abu 
am a God bless him). According to the two jurists, it does not make 
im liable for anything, as we have stated. Thus, clipping or not clipping 


, v- pilgrim^—- , v j t h e opinion 

T^i^but dippios is sti P ula,ed 
free ot w* 

«■ ■ for -^T^frtsor, is .ha. he .ombinrfWP 

"n'Soo its appointed Jj'oved (makrfM, therefore, he 

££> <«• the ,he 'dim of fttitr and «P iat, °^ he <aU ,l) and 

A. person of the ‘ umrah is und ® ted for the dfdqi. 

fThCreason is that combining the^two^ ^ but he has gone 

^problem here is that by doing so h about something bad 

against the *nmh and has. th fo e acts of the ‘umrah he 
Ifhe stays at ‘Arafat, but does not per di fo cu lt to per form 

has relinquished his ‘tmir<i/i. becal ^^ heads towards ‘Arafat, he 

it , as ‘ umn h built upon ^ « unlawfol If he ^ ^ ^ have 

does not relinquish his umrah un and then wears foe 

tioned this earlier. Ifhe performs t e . a f . { become binding 

ihram of ‘ umrah and continues to per o ’ re ason is that 

onhimobutheisliablefor ^for meant for 

combining the two is lawful, as has prece > nf greeting, which 

both is valid. The meaning of tawdf here is the tawaf o f greeting 

is a sumah. This lawdf is not a ruku (essential eleme f nt ^ 0 ; n h ^ t g ; hat f, a 
up does not give rise to any liability. Ifhe does not perform an ac t thaj ms 
rukn, it is possible for him to perform the acts of the umrah fo lowe^by 
the acts of the hajj. Therefore, if he continues to per otm e 
in this case, however, he will be liable for dam for com ining e ’ 
this dam will be that of jabr and expiation, which is the soun v ’ ew * 
reason is that he has based the acts of ' umrah on those of hajj in so ^ e 
respects. 9 It is recommended that he relinquish his 'umrah, because e 
ihram of the hajj has been established by the performance oi some o 1 s 
acts, 10 as distinguished from the situation where he has not performe t le 

6 The lime for the second is after shaving and clipping tor the first. 

’For the ajaqi. 

“This is stated to counter the view of Shams al-A’immah and Qadi khan that il is 1 le 
‘lam of gratitude (shukr). 

‘‘The tawaf of greeting is part of the Imjj. 

"'According to most this is the tawaf ttt-qudCim, however, some do not consider it to 
he part of hajj. 
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tawdf of the ha}}. If he relinquishes his ‘umrah he is . * 
qada’ because of the validity of its commencement hm.^Vof 
dam for relinquishing it. ’ ut he liable f 0r 

If a person wears the ihrdm of the ‘umrah on a 
( .oth Dhl ’I-Hajj) or during the days of tashriq, he is bold^ 
the basts of what we said, but he is to relinquish it that T* P Un 
ment , S binding on him. The reason is ,ha. he has performed ,h X f 
,0/,. therefore, he ,s one who is basing the acts of ‘umrah „ po „ 
lm,, in all respects. Further, mrah is disapproved ( ma kJ) d uri „ s Z 
days, as we will mention. It is. therefore, binding on him to relinquish 
it. If he does so, he is liable for dam for relinquishing it. He is liable for 
performing an ‘umrah in its place, as we have explained. Ifhecontim.es 
to perform it, it is valid, because disapproval is based on attributes exter- 
nal to the umrah , which pertain to his occupation with the performance 
of the remaining acts of the hajj. In reverence for these acts, time must 
be set free for them. He is liable for dam for combining the two forms 
of worship, in either combining them through the ihram or through the 
remaining acts. The jurists said that this is the dam of expiation as well. 

It is said that if he shaves his head for hajj and then wears the ihram, he 
does not have to relinquish it on the apparent meaning of what is men- 
tioned in Kilab al-Asl. It is also said that he is to relinquish it by way of 
precaution on account of the prohibition. The Faqlh Abu ja far" said that 
the Masha’ikh (God bless them) upheld this view. 

If he has lost the hajj and then wears the ihram for the umrah or 
the hajj, he is to relinquish it. The reason is that the person who has 
lost the hajj is released from his ihram by the acts of 'umrah without te 
existing ihrdm being converted into the ihram of the umrah, as w 
presented to you in the topic of lost acts of worship, God willing- ^ 
he becomes one who combines the two ihrdms into one with rsspec^ 
acts. He is, therefore, under an obligation to relinquish it as 1 e 
adopted the ihram of two ‘umrahs. If he wears the ihrdm of f - a ^ on 
combines the ihram of two hajj pilgrimages. He is under an o Jga ^ 
to relinquish it, as if he had adopted the ihram of two t ^ eir 

under an obligation to perform them as qada due to the va 1 it) 
commencement, and he is also liable for dam for relinquishing t e 
obtaining release prior to the appointed time. God knows best. 


"Muhammad ibn ‘Abd Allah al-Handawani. 


ch apter 49 

Siege/ Confinem h£ wl5 m , thus, 

bdnspr T-l Utf, (God b i lie bv making “^nddirough 

release he ts safe from the ^ ^ th e case g in language^ 

th e verse of ihsdr has f b ^" uS (ijmdj of the P ^ for the 
illness, on the basis ° L wor<J [h ^r is used t ° r jme is for repell^g J 
They maintain that t£) its appointed whereas 

enemy. Further, releas p tbe extension of Vouch more. 

consequential hardship u ca se Q f illness s goat that 

patience required for wearing .1 fee said to hun, - 

When release is permt ’ „ He , s to take an un , v on which 

will be slaughtered in the Har - aboUt a particul Y ^ He is 
person whom he sends wi off tbe ihram o gaining 

it will be slaughtered. He wrUthen ^ of t h?a * of 

to send the goat to the Haram’ becau ^ aS neaxne^m^ ^ 

nearness to God, and slaughter can o nearness cannot b f d in t he 

time and place, as has it- Hus * ^ reache s 

out this nor will release be heads until the de IO 

words of the Exalted, D< ’ n0 s , is used for an o e to 

it, place of sacrifice." Th '“ . „ him, said that the 
the Haram. A]-Shafi t K ' n ( offering l* as be en v would 

be confined to the Haram, becn«“ ^uuis the lemency. W 


'Qur’an 2:196 
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say that ease is essential taking into 3 r 
sequences. A goat is permitted as an off—™ the lenie ncy, but n • 
text is offering, and a goat is the least for?’^” 11 ^ what is stated C ° n ' 
a cow or a camel, or a seventh part of these offerin g. The offerin ^ r 

of sacrifices ( dahdyah ). By the sendin t ’ ‘ S also ^ as in u 8 ° f 
-an the oat iMf J s 

so that the goat can be bought there and d u ’ he ma y s end its vah, 
statement “He will then take J the ££? ■ “ ' ^ >* behalf t 
under no obligation for shaving his head nr r that ,his P«so„ u 

°P' n '°" of AbQ Hanifah and Muhammad eld hT 8 t hair ' This is 

(God bless him) said that he is under an ,hli 1 “ em) ' AM Y ““( 
does not do it he is not liable for anvthL ^ '° ° bul ifhe 

(God bless him and grant him \ u g ' He argues lhat the Prophet 

Hudaybiyyah when he was unde' sTeli^^ “l h “ d lhe >» *5 

(God be pleased with them) to do so too ’rh’., — d h ' S Com[ ’ an " ,ni 

‘ng leads to nearness to Tod , u ??,' Th ° JUrists argue shav- 

become a rite prior 8 to* these Tct^Thll^TVT “c? S °^ a ^‘ al1 d it cannot 
a nd grant him peace') md in' n e act °fthe Prophet (God bless him 

was to affirm ^ *■“> 

in this case bucn ‘ b ’ t * le qiran form of hajj, he is to send two dam s 
send a “ It T S ' h ‘ S " Md '° Seek rel ““ fr ° m tvro ,7, rams. Ifh. 
but stave • 1° ,^ rmg so as to he released from the ihram of the hajj , 
of thpm iTh 6 ™ m the umrah he is not released from either one 
time 6 reaSOn * s *^ at re i ease from them is prescribed at the same 

* s n °t permitted to slaughter the dam of ihsar except in the Haram, 
Abu^d^^k^/ 0 s * aug ^ ter ‘t prior to the day of sacrifice, according to 
acco t” f 3 ^less hint). The two jurists said that slaughter on 

U .” ° a P erson under siege, intending to perform the hajj, is not 
intendin eXC f^ t on t ^ le °f sacrifice. As for the person under siege 
of th 30 umra ^ 1 ’ is permitted whenever he likes, on the analogy 
. C ° ^ r ' ng ^° r tatnattu ‘ and qiran. Perhaps, it is so on account of 
n 8 ° t e head, as each one of them is released due to it. According 


3 Comna S P r d£d i ; * S recor ded by al-Bukhari. AI-Zayla‘I, vol. 3, 144. 

re is with the statement about the qarin a few rules below. 
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pe rson under siege, intending it has been 

JXlbeSe fot ^-r«GoTbtI*em).« The reason Is 

ingthe ‘umrah is to offer the umrah q ^ Malik (God bless 
siege in the case of ‘ umrah is esta is ^ ^ ^ time for this. We 
him) said that it is not established ^ grant him peace) and 

maintain that the Prophet (God bless ^ unde r siege at al . 

his Companions (God be please w f . ‘ umra h. 6 Further, release 

Hudaybiyyah when they were proceeding for the u found in 

is prescribed for the removal of hardship, and ^ attrlD “ tQ it> then 

■M*. * “ f se ‘l ad Tfr e om'? r£SS. of ** 

he is liable for qadd if he releases himself > 


The qarin is liable for a hajj and two Wo/is. As for a^yj^and 
'umrah, the reason for the liability is what we have rea y conv 

The reason for the second ‘ umrah is that he came out o 
mencing it in a valid manner. 


4 Because it amounts to disengagement from the ihram prior to us PP m£>unts IO 
and that is an offence. Accordingly, what is imposed as a conseq 
Harah. 

s lt is recorded by Abu Bakr al-Razi. Al-Zayla’i, vol. 3> l 44- al-Bukhari. 

6 It has preceded in the firs, chapter. There is also a tradition recorded by al BoKn 

Al-ZaylaT vol. 3l 144-45. 

7 ln the case of the mufrid losing the hajj. 
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If the qariti* sends two offerings 9 and takes an j 
be slaughtered on a particular day, but then the sie "« 
cannot make .. for the hajj or catch up with the of £? ^ and *h. 
mg on him to depart; he is to exercise patience tm h , “ " M W 
through the sacrifice of the offering. The basis i, , h “ , re eases h ®*lf 

departure, which is the performance of the acts , f 1, 't ° blcc ' of 

he can be released from the acts of the l , °f dc P arl *> that 

is one who has lost the hajj. ' ™ y do 50 h, 

If he is able to catch the hajj and the offering if ;« k - a 

depart, due to the removal of the inability prior to the aTtainment 0^° 
objective through a substitute. ment of the 

If he catches up with his offering, he may do with it what he likes 
because it is his property and it was specifically meant for a purpose that’ 
.s no onger required. If he catches up with the offering and not the hajj 
is to release himself from the ihram , due to his inability to attain the 
mam purpose. If he catches the hajj and not the offering, it is permit- 

TVT *°i ^ re ^ ease himself from the ihram, on the basis of istihsan. 

is c assi cation by them cannot be maintained in conformity with the 
view of the two jurists in the case of the person under siege intending the 
; a H‘ reason is that the dam of siege, in the opinion of the two jurists 
is lestricted to the day of sacrifice. Accordingly, a person who catches 
up with the hajj catches up with the offering. It is, however, in confor- 
mity with the opinion of Abu Hanlfah (God bless him). In the case of the 
person under siege intending the 'umrah, the classification can be main- 
tained by agreement, due to the absence of a limitation for restricting it 
to the day of sacrifice. 

The basis of analogy is the opinion of Zufar (God bless him) that he 
is able to perform the main act, which is hajj, prior to the attainment 
of the objective through the substitute, which is the offering . 10 The basis 
of istihsan is that if we make it binding for him to proceed, his wealth 
will be lost, because what is sent ahead of him is the offering that he has 

8 A c c° rdi n g to some, it is incorrect to use the word qarin here. The correct form 
ou e to say the person under siege." The error is attributed to scribes. Al'Ayni. 
owever, appears to reject this view and says that he should have said two offerings, an 
at , we B ave stated in the matn. The problem is that the rest of the text does no 
'si 11 J-" e . n ‘ Rea< Bng it as “a person under siege" makes the entire main consistent 
An offering in the text. 

°L*ke a resident who finds water during prayer. 


attained. Further, the sanctity 
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Lth eihrhW> and s under siege is not 

that he made- at ‘Arafah and t e ” . Qn Q f losing the hajj 

A P<* son Wh ler Jiege, because the appreh ^ that he can- 

treated as one un ^ co mes un der siege g . beca use it is 

is not there. Ap« or slay », 'Arafah, “ d fo f e , like one who 
not perform 'h« '“ J ^ ^ |h( , He is. either of thes e two 
not possible tor hl Hj] , f he is able to perfo [ ose s the 

diCemembnween Abu known to you in 

this issue. The correct view is that whicn 
detail. God, the Exalted, knows best. 


Chapter 50 


Lost Rites 


If a person wears the ihram of hajj , but loses the stay at ‘Arafah till the 
rising of the dawn on the day of sacrifice, he has lost the hajj. The basis, as 
we have mentioned, is that the time of the stay extends up to the dawn. He 
is under an obligation to perform the tawaf and the sa'i and then release 
himself from the ihram. Thereafter, he performs the hajj as qada’ in the 
future, and there is no liability of dam on him. This is based on the words 
of the Prophet (God bless him and grant him peace), “A person who loses 
the stay at ‘Arafah has lost the hajj. He should perform the 'umrah and 
release himself from the ihrdm. The next year hajj is obligatory on him .” 1 
‘ Umrah is nothing but tawaf and sa% and once the compact of ‘ umrah is 
concluded there is no way of coming out of it except through the perfor- 
mance of the two rites, as in the case of the uncertain ‘ umrah (where the 
intention does not specify the worship). Here he is unable to perform the 
therefore, the ‘ umrah stands determined for him. There is no dam 
for him, because the release has occurred through the acts of the c umrah. 
This umrah for the person who has lost the hajj has the same status as 
dam has for the person under siege, therefore, the two ('umrah and dam ) 
cannot be combined. 

The ‘ umrah is not lost, and it is valid throughout the year, except 
during the five days in which its acts are disapproved; these days are the 
ay of Arafah, the day of sacrifice, and the (three) days of tashriq. This 
1S based °n the report from ‘A’ishah (God be pleased with her) that she 
used to disapprove ‘ umrah during these days . 2 Further, these days are the 
y s °fhajj and are determined for it. It is narrated from Abu Yusuf (God 

*lT^ " 

2j t I s recor ded by al-Dar’qutnl in his Sunan. AI-Zayla‘ 1 , vol. 3, 146. 
ls recorded by al-Bayhaql. Al-Zayla‘ 1 , vol. 3, 146. 
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bless him) that it is not disapproved on the H « 
declining of the sun, because the comm™ ^ ° f Arafah Phot i„ l 
ot hajj and this time is after the declining 0 ™ the f ' irae is *' n*i 
toremost opinion in the school is that which we " 0 ' befw ' *• 
™tn). Despite this if the worshipper performs^ a T ioned (in the 

he continues to be in the state ofiL m it is valid ber" 8 days ' *»« 
is due to a different matter, and that is respect for ih”' ' he dlsa PP r °val 
and^the devotion of his time to it. Thus, coLe “ 

The ‘umraW is a sunnah.* Al-Shafi'I (God bless him) said that iti , 
an obligation due to the words of the Prophet (God bless him and g,™ 
him peace). The 'umrah is an obligation (farJdah) like the obligation of 
hajjr* We rely on the words of the Prophet (God bless him and grant him 
peace), “The hajj is an obligation, while the ‘umrah is voluntary .” 6 Fur 
ther, it is not associated with a fixed time, and it can be performed with 
a niyyah for another worship, as is the case with the person who has lost 
the hajj. This is a sign of a supererogatory worship. The interpretation of 
what he has related is that it consists of defined acts like hajj. The rea 
son for this (interpretation) is that an obligation is not established where 

there is a conflict between the reports. 

He said: It consists of tawaf and sat We have already mentioned this 

in the chapter on tamattu*. God knows best. 


3 Once in a lifetime. r.h-.iric form- - Al-Z^yi 3 **’ vc ^’ ^ 

&It is a marfu tradiu 


Chapter 5 1 .. 

HaJJ on Behalf of Another 

Bepiindplein this another, whether that 

-i * of worship. This is so according lo 

]iuiit,sawm, sadaqah ° r ® on [he basis of what is reported from 

stood witness to the truth ot his message. ’ . fu, n ) 

oionegoattobeon account ofhis ummah. The ‘tbadat (acts of worship) 
are pure financial duties like zakdt, pure bodily acts like sa at an a com 
bination of the two like hajj d Representation operates in the first type in 
situations of choice as well as necessity for the attainment of the purpose 
through the act of a representative. It does not operate on the second type 
under any conditions, because the purpose, which is the placing of a bur- 
den of the body, is not attained through representation. Representation 
does apply to the third type in case of inability for the second meaning 
^ (bat is the undertaking of hardship through the spending of wealth. 
0f snot apply when ability is present, because in such a case the bur- 
n placed on the body does not exist. The condition of inability means 
feiTt ' na !^'ty U P to t ' me of death, because the hajj is an obli- 
0 a lifetime. In the case of supererogatory hajj, representation is 

,1 ' tn r) ThctraH- re ' ated fr0m 3 lar S e number of Companions (God be pleased with 
^•Ziyk’i, vol U ' 0nS haVe been recorded by Abu Dawud and lbn Majah, among others. 

I,lt "w/ilrj J fiL reS,e k d in ,he details for all types of acts should refer to the discussions of 
111 ooks on used, especially those by al-Sarakhsi and Sadr aJ-SharT ah. 
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permitted even with the existence of ability, because the 

I s r ch w ' der - Rafter, the foremost opinion" th, »'«» 

H, a attributed to the one for whom it is perf" „ H ° 0 ' “ thl1 *« 
by reports available about this cateeorv tL ^ ThlS Is su PPorted 
KhatVamiyyah, as in this traditimnheProphetdGodbl 6 trad ‘ tion °f 
him peace) said, “Perform the hajj on behdfnf ° ^ de u sshimand g™il 
W”> I, is narrated from ^Ct^fr ^ 

^nedfortheoneperthr^^^SS^ 

tetXdilvh r SPiri "i a ' r ™ arJ 101 bearing the expenses, becL 
. . ‘ ° d ‘ ly f0n , 11 of Worshl P and in case of inability the expenditure is 

deemed to act as the substitute of bodily burden, just as fidyah (ransom) 
acts as a substitute for fasting. 

He said: If a person is asked by two persons to perform the /w// for 
each one of them and he wears the ihrdm of hajj on behalf of both, ' the 
hajj is reckoned for the worshipper himself, and he is liable for repay- 
ing the expenses. The reason is that hajj goes to the credit of the person 
ordering so that the person ordered does not move out of the hajj of 
Islam. Here each one of them has ordered him to perform the hajj exclu- 
sively for him without any participation (by another). It is not possible 
that it be counted in favour of either one of them due to a lack of prior 
ity,’ It is also not possible for him to assign it to one of them afterwar s. 
This is distinguished from the case where he performs the hajj for his P 3 ^ 
ents. Here he has the right to assign it to any one of them he V « as ^ 
is voluntarily assigning the spiritual reward of his act to one o 
even to both. He continues to retain this option even after e as un( j er 
about the cause of his spiritual reward (that is, the hajj l n e ^ against 
discussion he is acting under orders of another, an e r f orm ed fo f 
the orders of each one of them. Thus, the hajj as ee 


himself. v wealth- 

He is liable for repaying the expenses if he s P ends ° t0 himself 
because he allocated the expenses of the person or 

t0 the 'urnrah is B °‘ 

3 Al-Zayfa‘I says that the conclusion by the Autho ' a | on e. The tradm 
sound as far as this tradition is concerned, as it re ^ ^ 1?6 
recorded by the six Imams in their books. A - a T a ’ 

■’Without determining who he is performing i ° ■ 

5 A basis for assigning it to one rather than t e o 


He is liable for 


j\l-Hidayah 

, m forming of the 

If ,tm whhom specifying ^ 

1 lfo ; '"^e rule applies according to Abn Yusuf^ ^ 

M and is based upon antlogy ( ^, io „ 0 f ,he person ordeo 
5* person ordered on the tots of .der > ^ is per formed 

ing, and leaving the matter vague goes S the case wher e he has not 
on ms own behalf. This is 3 'S™8“" fr n) insofar as he has the opt, on 
ascertained hajj or m mh (m^mten > that , he worsh.p that 

of identifying any worship he likes, n ef> the unkn own thing 

binds him is unknown. In the presen ’ T u e basis of istihsdn is 

is the person who had the right to claim fmj ,. ne b™ c and 

ta the ifirto has been presented as a means towards “^m 

is not intended for itself. A vague thing is capable °f becoming 
through ascertainment, therefore, a vague yet contingent ,hram is accep ^ 
able. This is different from the situation where he performs 
the vagueness persisting, because the acts already per or ) me 
ascertained (with respect to the intention). Accordingly, e as oppo 
the orders. 

If another person asks him to perform qiran on his behalf, then the 
dam (of qiran ) is the liability of the person in the state of ihrdm. The rea- 
son is that it has been made obligatory by way of gratitude for permission 
to combine the two rites. It is the person ordered to whom this blessing is 
Exclusively available, because the actual acts are being performed by him. 
This issue is witness to the authenticity of the report from Muhammad 
(God bless him) that the hajj goes to the credit of the person ordered. The 
same rule applies 6 if one person orders him to perform the hajj on his 
ehalf, while the other orders him to perform the ‘ utnrah on his behalf. 
.. c °llectively give him an order to perform qiran , therefore, the 
la ity of dam is on him, on the basis of what we said. 

‘hsar is on the person ordering. This is so according to 

that it anI u (God bless him) > whUe Ab0 Yasuf (God bless him) said 
made a 6 pm ° n P erformin g the hajj. The reason is that it has been 
the harHgv! 18atl ° n for seekin g release from the ‘umrah so as to avoid 
ip ensuing from the extended duration of the ihram. As this 

‘That is. the obligation of dam for the Derson ordered 
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*e person 

-•"ti 

,s - t ref r e ’ iikc « A a dtb * d *> °^°xs 

. lherffl ^ Of sexual in* 

-'^- The re ason ^thl h'* th y° ,iilbi,it y of ^ e person perform- 

ine h ^ y ^ h ° lce - He is also liable for r ° W 30 ° ffe ' Ke and he is M 
g here is (hat if he has sexual inter epayin 8 th e expenses. The mean- 
est his hajj stands vitiated, because t0 the Stay {at so 

mance of a valid hajj . This H * W \ dt has been ordered is theperfor- 
the hajj, in which case he ; >S in 8 Uls hed from the case where he loses 
' lost it by choice In case h . n t0 re * y the expenses ’ because he has no. 
not vitiated and he ‘ ° a s sexual intercourse after the stay, his hajj is 

person orders h " t0 Pay back the expenses - as the ob i ective * 

ofhisownw ni as been atta,ned - He is, however, liable for the dam out 
are ini'. r C3 . ’ as we have explained. Likewise all the other dams that 
^ •• * eU ° ex P ,a tion; they are the liability of the person performingthe 


person makes a bequest that the hajj be performed on his behalf 
an a person is deputed (by the relatives) to perform hajj for him. When 
this person reaches Kufah, he dies or his expense amount is stolen, and 
he had spent half of it. The relatives are to pay for the performance of 
hajj on his behalf from one-third of the wealth with the new represents 
tive starting from his home. This is the view according to Abu Hanifa 
(God bless him). The two jurists said that hajj is to be performed starting 
from the place where the first representative died. The discussion ere 
pertains to the consideration of the one-third and the place o c . 
mencement) of hajj. As for the first, the opinion stated is that o , ^ 
Hanlfah (God bless him). According to Muhammad (Go ess ^ 
hajj is to be performed on his behalf with what is left oft e amo est 

to him (the dead person), if something is left over. U because 

becomes void on the analogy of ascertainment by t e eg 
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. the executor is like ascertainment by him. According 

ascertainment by him) the }ta jj j s to be performed on h.s behalf 

t0 Abu Yusu ( jnitial on e-third, because that is the subject-matter 

with what is left o ^ st Accor ding to Abu Hanlfah (God bless 

forthe execu of wealth by the executor is not valid except 

him) division and ) y mentioned by the legator, because 

tie possession ofit. Delivery of the amount 
tZ been made in such a manner, and it is as if the person d.ed before 
the amount was separated and set aside. Thus, the hajj is to be performed 
with a third of the entire amount left. As for the second point, the basts 
for the opinion of Abu Hanifah (God bless him) is analogy to t e e ect 
that the existing extent of the journey has been nullified for purposes o 
the rules pertaining to this world. The Prophet (God bless him and grant 
him peace) said, “When the son of Adam dies his acts are cut off except 
with respect to three things.” 7 The execution of the bequest concerns the 
rules of this world. Thus, his bequest remains effective from his place of 
residence, as if departure had not taken place. The basis for the opinion 
of the two jurists is istihsan to the effect that his journey has not been nul- 
led due to the words of the Exalted, “He who forsakes his home in the 
eause of God, finds in the earth many a refuge, wide and spacious: should 
^ ' e as a refugee from home for God and His Messenger, his reward 
and° meS ^ Ue and Sure w hh God.” 8 Further, the Prophet (God bless him 
a bless 3 ^'-- 1 peace ^ sa ' < ^ > "A person who dies on way to the hajj, for him 
na llifi C rf W '" be counte d every year.” 9 Thus, if his journey has been 
disagree^ C bec * uest W 'N be effective from that location. The basis for the 
an d oiuh' 60 -* ** CS ' n tbe CaSe tbe P erson w b° performs the hajj himself 
(for another) S Structurec * *he case of the person ordered to perform hajj 
l j^ 

it is permitted 3 PC . rson wears the ihram of hajj on behalf of his parents, 

' s *hat a p er j l ° blm to ^ eem it a hajj for either one of them. The reason 
s '° n > assigns ?h Wbo P er forms the hajj for another, without his permis- 
P'ace aft er the ? Sp ' r ' tua ^ rewa rd ( thawab ) of his hajj for him. This takes 
e Per ormance o f the hajj, therefore, his intention prior to 

^ ^ ^ Us dm, Abu Davvud, al-Nasa'i and al-Tirmidhi. AJ-Zayla‘i, vol. 3, 


Qur an 

9 Tk . 4.ioo 

l f\lS Vfrrc.' 


T* b arani and AbQ V u- har,b , however . similar 
Abu Yala.Al. Zayla%vol3>i59 


traditions have been recorded by at 




Chapter 52 

The Offering ( Hady ) 


^ offering is a goat, due to the report that the Prophet (God 

Sim and grant him peace) was asked about the offering and he said, 

"The least is a goat.’" , 

He said: The offering is of three kinds: camels, cows, and sheep. I he 

basis is that when the Prophet (God bless him and grant him peace) 
deemed a goat to be the least form of an offering, it is necessary that 
the best be cows and camels. Further, an offering is what is offered to the 
Haram so that nearness to God is attained through it. The three kinds, 
however, are equivalent for this purpose. 

In offerings, things not permitted are those that are not permitted for 
sacrifices (dahayah). The reason is that it is a form of qurbah (nearness) 
that is attained by making the blood flow, as in the case of sacrifices. Thus, 
•he attributes are specific to these two forms. 

pers^ °^ er ' n ® a 8 oat is valid for all cases except for two cases: a 
daiTh jo* 0 P er ^ 0rms ihie tawaf al-ziyarah in a state of major impurity 
31 Arafah ^ 3 P erson w ^° indulges in sexual intercourse after the stay 
orateH ;! n t * lese two cases only a badatiah is valid, and we have elab- 
e T anin S inwhat has preceded. 

0r 'I'fflii. The' tte ^ t0 Cat °ff er i n g made by way of nafl, tatnattu‘ 
il “ s Permitted reaS ° n ' S l ^ at * s ^ am a rite, therefore, eating of 

aut hentic that th & * n ^ Case t ^ ie sacr ifices. ft has been proved to be 
° fllis offerings ^ bless him and grant him peace) ate out 

n rank their broth. 1 It is recommended that he eat of 


^'£ayP — ' — 

Hi 'h ° * S ^ ,ar * b' an< ^ found this in a statement of Ata’, Al-ZaylaT, 

lengthy tradition from Jabir. Al-Zayla'i, vol. j, 160. 
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the offering, on the basis of what we hov 

s“ that he gIve h away as >+** 

"4‘ ? - » I 

expiation, In an authentic report, the Prophet (God hT' T ' h ' "< 
hint peace), when he was under sie« » j b / l 

slaughtering them on the day of sacrifice has greater merit, and this is 
the correct view. 3 4 The reason is that nearness is attained through vol- 
untary offerings in view of the fact that they are offerings, and this is 
realized when they reach the Haram. If this element is found, it is per- 
mitted to slaughter them on a day other than the day of sacrifice though 
there is greater merit if this is done on the day of sacrifice. The reason is 
that the desire to attain nearness by making the blood flow is more obvi- 
ous in such offerings. As for the dam of tamattu’ and qirdn, it is based on 
the words of the Exalted, “Eat thereof and feed the needy,” 5 The qada of 
tafath is specific to the day of sacrifice. Further, it is a dam of a rite and is 
specific to the day of sacrifice like sacrifices. 

It is permitted to slaughter the remaining offerings at any time tha 
the person likes. Al-Shafi‘i (God bless him) said that it is not P ern ^, 
ted except on the day of sacrifice on the analogy of the dam o 
and qirdn, as each one of these is compulsory in his view. In ou \ <jay 
these types of dam are for expiation, thus, they are not speci c to ^ 
of sacrifice. The reason is that as they were prescribed or m 
deficiency, it is better to hasten them for the removal o t 

3 The tradition as recorded by the compilers of the Sutton do by Ahn 13 ^ 1 

words. Al-Zayla‘ 1 , vol. 3, 161. The words are found in a tra lf ion 

Al-Zayla‘1, vol. 3, 162. 0udfln - a nd preferring th eStale_ 

■•The Author is disagreeing with the rule stated in ai Q 
ment in Kitab al-Asl. 

5 Qur’an 22:28 
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withou. any delay. This is distinguished from .he dam 

at . p ,a« other 

° f He said: U is not , he w0 8 rds 0 f ,he Exalted, “An offering 

tan .lie Haram, on the ^ serves as a principle for every 

that reaches the Kabah. • _ hady is a term that is applied to 

^ an «*»““ *£££ % is the Haram. The Prophet 
what is offered at a place, , id « T h e entire area of Mina is a 

M bless him and gran, him * , p[ace 0 f sacrifice.”' 

place of sacrifice and the patte ofit to ne edy of the Haram 

It is permitted that he mb (God Mess him) disagrees. In our 'MW, 
and to others as well. Al-bhan t rationalized, and 

sadaqah is a mode of attaining 

sadaqah given to any poor person amoun . obligatory. The rea- 

He said: Notification ( ta'rtf ) ot an offering | r t0 a p i ac e so 

son is that an offering conveys the informa ion flow at t h a t 

that nearness to God can be attained by m n § 1 obligatory, 

place and this is not done through notification, thus, 1 . consid- 

lf, however, the ta'rif of the offering tamattu is undertake , 
eredgood ( hasan ). The reason is that it is limited to t e ay ^ 

't is possible that the worshipper will not find someone w 0 ^ j t 
on to it and he will be in need of taking it to ‘Arafah {ta n/ ). .’ 

IS the dam of a rite, therefore, its basis is its notification. is 1 
guished from the dam of expiation, because it is permitte to s au 
even before the day of sacrifice, as we have stated; its cause is an 
therefore, it is suitable that it be concealed. _ 

He said: In the case of budun there is greater merit in na r 
from the base of the neck), while slaughter is to be undertaken o 
and shee P- This is based on the words of the Exalted, “Turn tc 1 you 
ln P ra V er and perform nahr It is said by way of interpreta 0 
ers e that it pertains to camels. God, the Exalted, has said, 0 
«nds you that you slaughter a cow.” 9 And the Exalted said, 

ra nsomed h\rr\ , r »io The word dhtbh (in 

Var \ a with a momentous sacrifice. me as 

Se) means what is presented for slaughtering. It has been p 

iiQ.f , recorded by Abu Dawud and Ibn Majah. Al-ZaylaT vol. 3. l62 ' 63 ' 

,^ Ur an 108:2 
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took nahr for camels andtlau^r for him “ d him pea . 
among the offerings, if he likef h, ? C ° WS and *«p " T h !' 
they are standing or tvhen ,h ev a ™ ay r d5r,ake ' offhe^ 
he adopts is deemed good The, ‘° kneel ' and 'vh,d ' 

"hen they are standing! 7 - S ' 'T^ *“ter merkt?^ 

bless him a „ d grant ^ p^uXot 7°" ‘ h “ 

they were standing," and his Companion 

USe a.ws 0 a S „d'Ihee p tl are“!o7to bel 'Tf" 8 W " h f ”*«i 

is a s, mitah in th 8 e 7se oftht am™.! "" ^ Sh “^ 

of fh^animal! I? P 77e I' thM ‘ he worshi PP er undertake the slaughter 
that “th T 1 , hlI " Self ’ ,f he can do so Proficiently. The basis is the report 
e Prophet (God bless him and grant him peace) drove a hundred 
came s or the farewell pilgrimage and undertook the rw/rrofa little over 
sixty camels himself and delegated the remaining to ‘All (God be pleased 
with him). 13 The reason is that these are meant for seeking nearness to 
God, and persgation to another. 

He said: He is to give by way of sadaqah the coverings and ropes of 
the offering and he is not to pay the wages of the butcher with these. The 
basis is the saying of the Prophet (God bless him and grant him peace l 
to All (God be pleased with him), “Make a sadaqah of the coverings and 
ropes and do not pay the wages of the butcher with these. ' 4 

If a person drives a badanah and is compelled to ride it he °, S °’ 
but if he can do without this, he is not to ride it. The reason is that e 
meant it to be purely for God, the Exalted, therefore, it is not proper^^ 
he utilize anything of its corpus or benefits for himself, until l[ 
its destination. The exception is where he is in need of riding n> 

"It is part of the lengthy tradition of Jabir (God be pleased with him) 

3 * ,63> , . _ , h _ pleased with hlml ' 

“It is recorded by al-Bukhari and Muslim from Anas (Go f 

AJ-Zaylal, vol. 3, 163. , d w jjh him)- Al ‘ 

'•’It has preceded in the lengthy tradition of Jabir (Goa e V 
Zayla‘1, vol. 3, 164. dhi /y.zayla'ii voL 3 ‘ 

It is recorded by aJl the sound compilations, except al- ir,nl 
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. of the report that the Prophet (.God ^ The 

b ’ s,! ° „ driving a badana a ^ on was incapacitated and 

’^'C^dd^Xloss ,s caused due ,0 Ms tidhtg, he is liable 

to*n» s! “ med ‘.ufmdkTeU not to milk it. The reason is that milk 
If the animal Y«Ws use it for his personal needs, 

born out of it, therefore, he ■ ^ co|d water s0 that the mdk 

He is to treat the ant howeve r when the time of slaughter is 

ceases to flow. This is the hg . g tQ milk the animal and 

close at hand. If it is >0 the mi j k in the udder does not 

9" away the ™Ut t * • ^ for his personal needs, he is to give 

If a person drives an offering h ’ t ; tute ) offering. The reason is 

— «T he is no. liable *^£££^**6-0** 
that the seeking of nearness to God beca ™ he i$ an 0 bliga- 

and it is lost. In case the offering was o ig Y> 0 K|i e ation remains 
lion to substitute another for it. The reason is that 

a liability for him. If the animal suffers a major defec , ^ met 

tuted with another animal. The reason is that t t o ig Drov ided 
with such a defective animal, therefore, another animal must be pro • 
He is to do with the defective animal what he likes, ecause 
of his remaining assets. If the badanah is damaged on t eway, 
it is a voluntary offering, he is to slaughter it, colour its g^and with Us 
Wood, and put a blood mark on its hump. He and ot , 

are not to eat ofit. This is what the Messenger of God (God b es 

8 r ant him peace) ordered Najiyah al-Aslam! (God be p ^ r 

to do.' 6 The meaning of the word na‘l here is the garlan . e 
doing this is that people should know that it is an o ering s 
poor can eat of it and not the rich. The reason is that permission 
some it is contingent upon its reaching its intended destination. 

!s not lawful for consumption at all prior to this, however, g> vin 
Poor as sadaqah has greater merit than leaving it as fodder or p ‘ 
Th '« Is a kind of nearness in this and the seeking of nearness s vvhaus 
^tended. In case it was obligatory, he is to replace it wit ano 

’ll is recorded hy most of the sound compilations, especially al-Bukhari and M 
/ ' | -«yla'i, vol. 3, l6s . , . 

"Hlis trarlirfsvM t i i • .i • i a t I co Al-Zavla'i, vol- 3' l6 >- 
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he is to do with this one what he likes. The reason ic ■ 
suitable for what he intended, and i, is his prop™ htl"" 0 ' 01 *" 
property, K F l,ke ( he rest of h| s 

He is to garland the voluntary offering and those nf „ , 

The reason is that such an offer, ng if an offering cl "27 * 
landing is an expression of, his and its notification, therefore, i,!^, 

He is not to garland the dam of siege nor the dam of offences became 
its cause is an offence and keeping it concealed is suitable for itT The (to, 
of ihsar is compensation' 1 * and is linked to those of the same category.'* 
e mentioned an offering, but he intended thereby a badarnh, because a 
goat is not usually garlanded and it is not deemed a sunnah in our view 
as there is no benefit of garlanding it, as has preceded, God knows best, 


' 7 This applies to the dam of offences. 

l8 l hat is, it is not a dam in lieu of an offence. 

'"That is, the compulsory category like that of offences. 



Chapter 53 

Scattered Issues 

rtav about which a group 

„ tte residents of Arafah stay at Ar^> * f J crifi ce,‘ then 
!f people testify that they ^.“t.er, would dictate 
be deemed valid. Analogy ^ } ’ unt the ruling if they had m 
... be deemed valid taking .pHajj)/ The reason « tot 

stay on the day of tarwtyah (the 8t time and P lace - 

stay at ‘Arafah is a worship that depends “pon^ that 1S valid- 

without these two conditions being m j s t hat this testimony 

The interpretation for the ruling base on ' l at j s n ot covered by t e 
is based on negation with respect to a ma their hajj (the hajj of 

ruling. The purpose of this testimony is to neg ru h n g, therefore, 

the people), and the issue of hajj is not an issu acce nted. The reason 
the testimony of this group of people is ” ot ° , 0 f avoiding it (the 

is that there is general confusion due to t e i order of repeating 

error) and rectification is not possible. 3 In giving z to deem the 

the hajj there is manifest hardship. It is, there °re, ° j:- t j n n U ished from 
ection 4 sufficient in case of such confusion. 1S lS farwiyah, a s in 


hajj there is manifest hardship. It is, there °tc>° ,j st j n „ u ished from 
ection 1 * sufficient in case of such confusion. 1S 1S farwiyah, as in 
case where these people make the stay on t e a Y ^ confusion 

s case rectifying the error is possible as a who e, so . accep ted). 
I'be removed on the day of ‘Arafah (even if the evi ^ happen 

rt her, there is a parallel for permitting something that ha d 

th a delay, but there is no precedent for permitting som 
occur earlier. The jurists said , ha, i, is essential for the ,mam not ,0 


Which is one day after the day of ‘Arafah. 

a ca se, rectification is possible. 

, a * bas been done cannot be undone, 
the testimony. 
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c , . 

therefore, theysh l ould e go 1 ;, > ^|iy S 'rhe re* tlle ^ peop * e is wmple* 
testimony except the raising Lf * here is no ">itg in W 

people testily in ,he evening on ,he d y of 'A nf l ?’? appli “ ifi » 
(of Dhi •l-H.jj „ n tk . 8 . ' 1 A.afahthat they saw the moo „ 

when it is not possible tor tin* i, - 1 ^ ^ as actua % sta «ed now), 

met of.i • i i<- imam to stay on with thp .L 


people testify in ,h* evening „„ h 7 V 'Z f * »»• 

(of Dhi 'l-Hajj on the wav ami „ 7 ^' af f h *at they saw the moo. 
When it is not possible for ih . - ,n ^ Plas act ually started now), 

test of the nigh or i ere , , ^ °" Whh **l»*hfc 

He said. A P Pk> d ° not act «Pon this testimony, 

rahs on the J '7^ '° “ ndertakes Ww/ofthe second and third Jam- 
fire* t u p t • C ° n , Wlen ke has not undertaken the ramy of the 

i ’* 1 he undertakes rnm^ofthe first and then the rest, 

cause he will be observing the sequence according to the Sunnak If he 
per orms t t' ramy ol the first Jamrah (after throwing stones at the sec- 
on and third), it is valid. The reason is that he has caught within the 
prescribed time what had been given up, and he has only given up the 
sequence. Al-Shafi'T (God bless him) said that it is not valid, unless he 
repeats the ramy of all three. The reason is that it has been prescribed in 
a sequential way, and it becomes similar to performing the sa ‘i prior to 
the taweif or beginning with ai-Marwah instead ofal-Safa. Our reasoning 
is that each Jamrah represents the seeking of nearness to God (tjurbith) 
in its own right, therefore, permissibility does not rest upon advancing 
some over others. This is distinguished from the sa % because it is d e P^ 
dent upon the tawdf, and is lesser than it in status. Al-Marwah, on 
other hand, is identified as the point of termination of the sat ‘ 
the text, therefore, commencement cannot be linked to it. cr f orrn 

He said: A person who has made it binding upon himse top^ 
the hajj on foot is not to take a ride until he has per or ™ between 


uit '»•«// vn turn to nvi w « * * — nfiofl DClWCvi' 

al-ziyarah. In Kitab al-Asl, this person has been given an o j s the 

riding and walking. This is an indication of an o l & a f l °’ ss gy vva y o( 
principle, 6 because he has undertaken the see ng o ^ manner as 


principle, 6 because he has undertaken tne 6 the same manner as 

perfection, therefore, it becomes binding for im ia f as t s . jhe acts 
it would if he were to make a vow for keeping t ° ns h ; s t o walk till 
of the hajj come to an end with tawaf al-ziyarah, thus, 

« The ifitoM 

’This rule cannot be generalised where the legal “ uppo sed to hear testl, "° r ^ 

should mean ihe Khallfah and not the chief /ustice ^ P thc p„ a h here con 

about the sighting of the moon. Further, th * ,SS “ e ‘ t like a modern state a ^ nj(ive 
all the Muslims in the world and not a smaller s g (wujub) and n 

*ln other words, such a vow leads to s.mple obl.gat. 
nhlioaiion (fard). 
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said that he is to commence 

. , med this taw«f. Thereafter, ,t s said t ^ ^ shou|d do 
*££> .he time he wears the f ^ lf he .alces a ride he 


1 * 1 * "he wears the ihram ana ■ - ride he 

use r.hat is .he obvious 'lder.ak.ng. 

Iblrl”. because he ha. .caused a defi„ u long and 

The jurists said that he is to a 7 when he comes close, an 

lag will cause a hards .p for ^ ^ distanc£ wl |, no. 

CtS,«::lia. forhm-^ * of which was 

released from the ihram and to coha ^ a contr act that pre- 
said that he has no such right, because thi . to reV oke it, and it 

ceded his ownership, thus, he cannot be emp marr ied. Our rea- 

resembles the case where he buys a slave gir h and the seller 

wining is that the buyer is the representative o _ ikewise the buyer, 
w l right «. require her release insofar" as 

except that it is considered disapproved for of disapproval is 

itamounts to backtracking on a promise. In , , from nikah, 

not to be found in the case of the buyer. This is contr act with 

because the seller has no right to revoke it if she ent ^ re either When 

bis permission, thus, this right does not belong to t e uyer a y e 

the buyer has the right to release her from the state of i. ram, . j; n „ 

to return her (to the seller) on the basis of defect, in our view. „ 

to Zufar (God bless him), he has such a right, because the seller l p 
1,e d from deceiving the buyer. In some manuscripts the statemen 
^°habit with her.” The former statement indicates that he can re 

the state of ihrdm without cohabiting with her, with the c «PP 8 
er hair or the cutting of nails, and then he can cohabit wit er. 

0n d statement indicates that he releases her from the state oft j 
obitation, because cohabitation amounts to touching t at r 
r j'ease. It i s preferable, however, that he release her without interc 
t °f respect for the command of hajj. God knows best. 


have been derived by reconciling the narration ui al-Jmnt at 
“Th , . m the matn ' and that °tKitdb al-Asl , which grants an option. 

‘ a ,Sl acquired all the rights of the seller. 


Al-Hidayah 

THE GUIDANCE 


Al-Hidayah 

BOOK SIX 

Nikah (Marriage) 


Ch 54: The Formation of the Contract of Nikah 475 

Sec. 1: Statement of the Prohibited Categories of Women 478 

Ch. 55: Awliya ’ (Guardians) and People of Equal Status 491 

Sec. 1: Kafaah (Equality of Status) 500 

Sec. 2: Agency ( Wakalah ) in Nikah and Other Matters 504 

Ch. 56: Mahr (Dower) 5^7 

Sec. 1: Dhimmis ^ 

Ch 57 - Marriages of Slaves ^ 

Ch 58 : Marriages of the Polytheists 539 

Ch - 59 : Distributive Justice in Marriage ( Qasm) 545 


Chapter 54 


The Formation of the Contract of Nikah 


He said: The contract of nikah (marriage ) 1 concluded 2 is through offer 
(ijdb) and acceptance ( qabul ) using words that express the past tense . 3 
The reason is that the form ( sighah ), even though it is meant for notifi- 
cation, has been employed for formation by the shar (law) due to the 
need for making the contract certain (when it was kept vague during 
fahiliyyah). And, it is concluded with two expressions where one of them 
expresses the past and the other the future, like one party saying, “Marry 
me”, and the other saying, “I have married you”. The reason is that this 
amounts to the delegation of authority for nikah with one person acquir- 
ing the authority to make both statements, as we will be elaborating , 4 God 
the Exalted, willing. The contract is also concluded with the words nikah 
(marriage), tazwij (marriage), hibah (gift), tamlik (transfer of owner- 
ship) and sadaqah (free will offering). Al-ShafiT (God bless him) said 
that it is not concluded except with the words nikah and tazwij, because 


came 


The term nikah in its original application meant union. Thereafter, the term 
to applied to union in marriage. 

The Hanafi school maintains that there is only one element for contracts, and this 
‘ s the sighah (form). Sighah or form consists of ijab (offer) and acceptance (qabul). Offer 
and acceptance are based on consent of rida. As rida is an internal matter and subjective 
'j’tent j s exceedingly difficult to determine and prove, Islamic law follows the objective 
the °ry of contracts. Thus, outward sighah is taken as evidence of subjective intent. Ijab 
“ 3 state ment that issues forth from one of the parties to the contract, and qabul is the 

at ^rnent of the second party in response to the ijab. 

To ensure certainty. The purpose is to convey the meaning that the contract has 
rea dy taken place in conformity with the intention of the parties. The form mus 
c t that it cannot be interpreted as a query, surprise or something e se. 
n the section dealing with wakdlah (agency) in nikah. 
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tcimlik ' does not express the true meaning of the contract, neithe • 
actual application of the word nor in its figurative meaning TheV * 1 ^ 
is that the word tazwij expresses union, while the word nikdh 
mg, and there is no joining or union at all between the owner^n Th 
owned. We maintain that the word tamlik is the cause ownership h 
enables utilisation of the subject-matter by means of exclusive owner h 
{milk al-raqabah ), which is established through nikdh » while causatio 

one of the implications of the figurative meaning. 1<>n ls 


The contract of nikdh is concluded by using the word bay' (exchange) 
This is correct 6 due to the employment of the figurative meaning 
is, however, not concluded with the word ijdrah (hire) according to the 
sound narration, because hiring is not the cause of exclusive ownership 
that enables utilisation. It is also not concluded with the words ibdhah 
(permissibility), ihldl (making lawful) and i'drah (commodate loan), 
due to what we said, nor with the word wasiyyah (bequest), because it 
leads to ownership when reference is made to what comes after death. 


He said: The contract of nikdh of Muslims is not concluded unless 
there are present two Muslim, free, major and sane male witnesses, or 
one male and two women, whether or not they possess moral probity 
or whether they have been awarded the penalty of qadhf (false accusa- 
tion of unlawful sexual intercourse). The Author (God be pleased with 
him) said: know that witnessing is a condition for the legal category of 
nikdh , due to the words of the Prophet (God bless him and grant him 
peace), “There is no nikdh without witnesses ” 7 and this is proof against 
Malik (God bless him) for stipulating publicising (notification) without 
witnesses . 6 It is necessary to stipulate freedom for witnessing, because a 
slave does not have wilayah (legal authority for acting as a wall). It is also 
necessary to take sanity and majority into consideration, because there 
can be no wilayah without these either. It is also a must to take Islam into 
account for marriage, because an unbeliever cannot be a witness tor a 


5 That is, the use of any word that conveys the meaning of transfer of ownership o 
tamlik. 

6 He says this to indicate that there is a contrary view as well. 

7 It is gharib in these words, however, there are other traditions that convey t e 5 
meaning. Among these is a tradition recorded by Ibn Hibban in his Sfl, *. ■ 

'‘That is, it should be publicly proclaimed. This is based on a tradition that convey 
the meaning that nikdh has to be proclaimed even if this is done by the eating <■ 
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Vrn The attribute of being a male is not stipulated so that 
“concluded In the presence of one man and wome „ T ' 
tr3t pment about this, however, and you will know about thil V 
fS of testimony ( shahadah ), God, the Exalted, willing. Moral pt" 

' ' Caddlah) is not stipulated so that the contract is concluded in the 
blty nee of witnesses who are fasiq (disobedient), in our view, with al 
PfL (God bless him) disagreeing. He maintained that being a witness 
k longs to the legal category ot honour whereas a fdsiq is one who is the 
f ed of scorn. We maintain that a fasiq is one who possesses wilayah 
, s he is one who can render testimony as well . 9 The reason is that he 
Tes not deny it for another (who is marrying) as they fall in the same 
ategory (Muslims). Further, as he (being a fdsiq) qualifies for being the 
'ultdn (one who appoints according to the Hanafi view), he is also eli- 
aible for being one who is appointed to exercise authority (like a qddi). 
Thus, he can be appointed as a witness . 10 A person awarded hadd in a 
case of qadhf can possess wilayah , thus, he can be eligible for bearing tes- 
timony. What is lost for this person, due to the proscription pertaining 
to his offence, is the effect of rendering testimony (not bearing of testi- 
mony). Thus, this lost qualification does not affect the conclusion of the 
contract of nikdh as in the case of witnessing by the blind and the children 
of the contracting parties. 

He said: If a Muslim marries a Dhimmi woman with the marriage 
witnessed by two Dhimmis , it is valid according to Abu Hanlfah and 
Abu Yusuf (God bless them). Muhammad and Zufar (God bless them) 
said that it is not permitted. The reason is that listening (to the offer 
and acceptance statements) in nikdh amounts to witnessing, but an unbe- 
liever cannot be a witness for a Muslim. Thus, the situation is as if he has 
not heard the statements of a Muslim. The two jurists (Abu Hanifah and 
Abu Yusuf) maintain that shahadah has been stipulated in nikdh for the 
purpose of proof of ownership as it pertains to a very important subject- 
matter, and it does not pertain to the obligation of mahr (dower), because 
no witnessing is really needed for the obligation of wealth. The two are 
(in r «lity) witness to her statement . 11 This is distinguished from the case 
wbere they did not hear the statement of the groom because the contrac 

’The issue provides a basis not only for the testimony of fdsiq, but also that lor the 
5’ 0n Y of » woman whether she can be a qddi or even a head of state. 

Qddi must meet all the qualifications of a witness. 

^ she is a Dhimmi 
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is concluded with the statements of both; 12 while the shahddah • 
lated for the contract. ,S st *Pu- 


He said: If a person orders a man to marry away his minor d 
ter and he does not marry her away in the presence of the father I* 
with one man besides the two 13 as a witness, the nikdh is valid bee ^ 
the father will be deemed the person maintaining the contract dueTotT 
unity of the session. Thus, the agent will be acting as an emissary and C 
one who expresses the consent. Consequently, the person who is marry 5 
ing away the girl will remain a witness. If the father is not present, the 
contract is not valid, because the session of the contract has changed due 
to which the father cannot be deemed the mubdshir. On the same reason- 
ing, if a father marries away his daughter who is a major in the presence 
of a single witness, then the contract is valid if the woman is present,' 4 
but if she is absent the contract is not valid. 


54.1 Statement of the Prohibited Categories of 

Women 


He said: It is not permitted to a man to marry his mother or his grand- 
mothers, both maternal or paternal, due to the words of the Exalted, 
“Prohibited to you (for marriage) are: your mothers, daughters, sisters; 
father’s sisters, mother’s sisters; brother’s daughters, sister’s daughters; 
foster-mothers who gave you suck, foster-sisters; your wives mothers; 
your step-daughters under your guardianship, born of your wives to 
whom you have gone in — no prohibition if you have not gone in, 
(those who have been) wives of your sons proceeding from your loins; 
and two sisters in wedlock at one and the same time.” 15 Grandmothers 
are mothers as the mother is literally the origin or because their prohibi- 
tion has been established on the basis of ijma ‘ (consensus). 

He said; And he is not to marry his daughter, due to what we have 
recited, 16 nor the daughters of his children howsoever low, on the asis 
of ijma'. He is not to marry his sister nor the daughters of his sister nor 


I2 Parties 10 the contract. 


13 Father and agent. 

'♦She will be undertaking the contract 


herself, while the father will be considered a 


witness. 

"Qur'an 4:23 

,6 That is the verse above. 
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eternal aunt or his maternal aunt. The reason is that their 
h " P is mentioned in this verse. Included in this are the paternal aumf'f 
categories (father's paternal ann, and mothers pare,™!™ 

mdso °”>' roa,emJ ““"a a tf ere "! **“■ da ' , « h, “ s °f sisters 
’f different categories and daughters of brothers of different categories 

nhat is, daughters of half and step brothers and so on), because the term 

I, construed in a general way. 

He said: He is not to marry the mother of his wife whether or not 
he has consummated marriage with her daughter, due to the words of 
the Exalted, ’’And mothers of your wives , 17 and in this there is no restric- 
tion of consummation. He is not to marry the daughter of his wife with 
whom he has consummated marriage, due to the restriction of consum- 
mation established by the text, irrespective of this daughter being under 
his guardianship or that of another. The reason is that guardianship is 
mentioned as a matter of practice 18 and not as a condition. It is for this 
purpose that the negation of consummation has been deemed sufficient 
for permissibility. 

He said: He is not to marry his father’s wife or the wives of his grand- 
fathers, due to the words of the the Exalted, “And marry not women 
whom your fathers married.” 19 He is not to marry the wives of his sons, 
due to the words of the Exalted, “Wives of your sons proceeding from 
your loins.” 20 The word asldb is mentioned to exclude tabanni and not 
for permitting the wife of a foster son. 

He is not to marry his foster mother nor his foster sister, due to 
the words of the Exalted, “Their mothers who have suckled them...” 21 
and also due to the words of the Prophet (God bless him and grant him 
peace), “Prohibited on the basis of rada are those who are prohibited on 
die basis of lineage.” 12 


l7 Qur’an 4:23 

k That is, as a normal practice, the daughter is usually the ward of the mother s hus 

’Qur'an 4:22 
ln Qur an 4,23 
J 'Qur’an 4:23 

”'’ hc 'edition is reported from Ibn 'Abbas (God be pleased mil, both! b ”'. 

1 > U also reported from 'A'ishah (God be pleased w«h her) b, <» d* *>»d 
P'tations, except by Ibn Majah. Al-Zaylai, vol. 3, 168. 




He is not to combine two sisters through nikah nor through I 
fill ownership permitting intercourse," 3 due to the words of the E \ 
‘'And that you take two sisters...,”"* and the words of the PropheWC^’ 
bless him and grant him peace), “One who believes in God and the 
day should not gather his water in the wombs of two sisters/’" 5 6 ^ 
If he weds the sister of a slave girl of his and with whom he has had 
sexual intercourse, the nikah is valid, because of the issuance of the offer 
and acceptance by eligible parties for a subject matter that is lawftff When 
the nikah is valid he is not to have intercourse with the slave girl even 
though he has not yet had sexual intercourse with the sister he married, 
because the sister’s marriage stands consummated legally* 1 and he is not 
to have sexual intercourse with her until he deems the slave woman pro- 
hibited for himself in one form or another." 7 It is after this that he can 
have intercourse with the woman he married as there is now an absence of 
intercourse in a combined state. He can have intercourse with the woman 
he married if he has not had intercourse with the slave girl he owns due 
to a lack of combination through intercourse, because the woman owned 
as a slave has not been subjected to intercourse legally, 

If he marries two sisters through separate contracts" 8 and does not 
know which one of them he married first he is to be separated from both, 
because the nikah ofone of them is valid with a certainty. There is no basis 
for identifying one due to the lack of priority nor for the execution of the 
contracts with lack of knowledge, as there would be no benefit in this or 
there would be harm. Thus, what comes to be ascertained is separation. 
Each one of them gets one half of the mahr, because it was due to the first 
of the two, but the priority is not known due to a lack of information, 
thus, it is paid (equally) to both. It is said that each one of them should 
file a claim that she was the first or both should negotiate a settlement, 
because it is not known which one is entitled to it. 


^In other words, this is not permitted even in the case of rwo slave girls. 

«This tradition is gharib. but there are other traditions that support the ru,£ ' S ° m 
of these are recorded by al-Bukharl and Muslim. Al-Zayla », vol. 3, *8. jtself 

16 That is, consummation has now become legally permiss.ble, and perm.ss 

acts as a legal barrier. 

v By sale, manumission, and so on. . , . V oid and none 

‘"Had it been through a single contract, the contra c l js but he 

of them would be entitled to mahr. In this case, the second contra 

cannot identify the first contract. 
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He is not to combine in . i marriagt : a woman with h „ 
her maternal aunt or her brother s daughter or he, siner's dauah," 
1 ,0 the w° r<ls of / he Pro ^'' < G ° d bl “f hi-" and gram hi m p t e )' 
1 woman is not to be mamod along wuh her paternal ann, or 4 he, 
rn al aunt or her brother s daughter or her sisters daughter.”"* This 
Edition is well known 30 and an addition over the rule in the Qur an is 
established through such a tradttion. 

He is not to combine in marriage two women such that if one of them 
was a man he would not be permitted to marry the other. The reason is 
that combining the two leads to the rupturing of relations (qatVat al- 
rahitn). Even when the prohibition between them arises due to fosterage 
{rada) it is prohibited on the basis of what we have related. 31 

There is no harm if he combines in marriage a woman and the 
daughter of her earlier husband from a prior marriage, because there 
is no close relationship between them nor a relationship arising from 
fosterage. Zufar (God bless him) said that it is not permitted, because 
the daughter of her husband if she was considered a male, would not be 
allowed to marry the wife of his father. We would say: The wife of the 
father, if she were deemed a male, would be allowed to marry this daugh- 
ter. The condition is that this should prove true from both sides. 

He said: If a person commits zind (unlawful sexual intercourse) with 
a woman, her mother and daughter become prohibited for him. Al- 
ShafiT (God bless him) said that zind does not lead to the prohibition 
of marital relations, because these are a blessing and cannot be driven 
away by the prohibition. Our reasoning is that intercourse is the cause 
for making them two parts of a whole through the child so that it is 
attributed to each one of them in its entirety. Thus, her ascendants and 
descendants come to occupy the same position (of prohibition) as his 
ascendants and descendants, and vice versa. Utilising one’s own part is 
prohibited except in cases of necessity and that pertains to the woman 
subjected to intercourse. Intercourse is prohibited insofar as it is aina and 

uot for reproduction of offspring. 3 " 

Hu ^ ,S recor ded by Muslim, Abu Dawud, al-Tirmidhi and al-Nasa i fro m 
^ G °d be pleased with him). Al-Zayla‘I, vol-3. l6 9- 
I'ti, 31 . 3, mash’hur category, in the opinion of the Author. „ arc 

p roh , h ' S ' s lhe tradition stating that prohibited on the basis of radd are thos 

Pro n ^ted on the basis of lineage. 

e text followed for this rule is the one appearing in al- Aynis u - ‘ 
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A person whom a woman touches with desire, for him the woman’ 
mother and daughter become prohibited. Al-ShafiT (God bless him) said 
that they are not prohibited. The same disagreement applies where he 
touches the woman with desire, and where he looks at her vagina with 
desire and she looks at his penis with desire. He argues that touching and 
looking are not within the meaning of penetration. It is for the same rea- 
son that these two acts do not invalidate fasting and the ihram nor do they 
give rise to the obligation of bathing. Thus, they are not to be linked with 
penetration. Our reasoning is that touching and looking (in this context) 
are the causes leading to intercourse. Accordingly, they are assigned the 
rule of penetration by way of precaution . 33 Thereafter, by touching with 
desire we mean one that leads to erection or an increase in size (when 
there was prior erection), and this is the correct view. “Looking” that is 
given consideration is at the internal opening of the vagina and this is 
not realised until she is reclining. If he touches her and ejaculates, it is 
said that it leads to prohibition. The correct view, however, is that it does 
not lead to prohibition, because by ejaculation it becomes obvious that 
intercourse was not intended. This also applies to having sexual inter- 
course with a woman through the rectum. 

When a man divorces his wife through an irrevocable divorce or 
through a revocable divorce, it is not permitted to marry her sister until 
her waiting period (' iddah ) is over. Al-Shafi‘i (God bless him) said that 
if the ‘ iddah follows an irrevocable divorce or one pronounced thrice, 
marriage is permitted due to the complete termination of the nikdh act- 
ing upon the terminating factor (final divorce). Accordingly, if he has 
sexual intercourse with her with the knowledge of the prohibition, the 
hadd penalty becomes obligatory. We maintain that the first nikdh sub- 
sists (even in this case) due to the continuity of the rules of maintenance, 
prohibition of going out, and awaiting the birth of a child (or vacation ot 
the womb). The operation of the terminating divorce is delayed for which 
reason the restrictions apply . 34 Hadd does not become obligatory accor 
ing to the indication in the Book of Divorce, but it does become obligatory 

H This is the basis of the rule. In our view, this rule can operate diydnatan and n 
qadaan. > 

M That is, the restriction of going out. The text in Badr al-Din al- Ayni s coalmen * 
is somewhat different here. The text there says “the restrictions apply if he as in er^ 
course with the woman undergoing ‘iddah." He interprets the restrictions then to mea 
“the taking of another spouse." We feel that the text in al-‘Ayni is correct. 
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j.fio to the statement in the Book ofHudud , because the reason ; 
** the 0 ,ne f P °. f sub i e «-"*er which w 0 u l d permi , 

* i i, lost, thus, nf » f "*£. lost on the bj 
J,he former as we have stated. Thus, he will be combining the Iwo sisttrs 

' n A master (trtawld) is not to marry his slave girl nor is a woman to 
arr y her slave (‘ abd ). The reason is that nikah has been perscribed to 
m ve r , se to fruits shared between the two parties to the contract and being 
ollned negates being an owner and prevents the joint sharing of the fruits 

of nikdh- 

It is permitted to marry (more than one) Kitabi woman, due to 
the words of the Exalted, “The muhsandt from among those given the 
Book ,” 35 that is, chaste women. There is no distinction between a free 
Kitabi woman and one that is a slave, as we will explain later, God will- 
ing. 

It is not permitted to marry a Magian woman, due to the words of 
the Prophet (God bless him and grant him peace), “Deal with them in 
the manner you deal with the People of the Book, but without marrying 
their women or eating of their slaughtered animals ,” 36 nor idol worship- 
ping women, due to the words of the Exalted, “Do not marry polytheist 
women until they believe .” 37 

It is permitted to marry Sabian women if they follow the religion of 
a Prophet and acknowledge a Book, because they are from among the 
People of the Book. 3 * If, however, they worship the stars and have no 
(revealed) Book, it is not permitted to marry them, because (in this case) 
they are polytheists. The disagreement transmitted on this issue is to be 
assigned to the confusion about their beliefs. Each jurist has responded 
accordingly to what he has heard. It is also on the basis of this rule that 
their slaughtered animals are lawful. 

He said: It is permitted to a man and a woman in the state of ihram to 
Wed while in the state of ihram. Al-Shafi‘i (God bless him) said that it is 
°t P er mitted. It is this disagreement that governs the case of a wall in the 
ate giving away his ward in marriage. He relies on the saying 

35 Qur’an 5:5 

37 n,?£ ari ^ ’ n $ h* s version. Al-ZaylaT, vol. 3, 170. 
vur an 2:221 


The Author r L SUPP ° Sed t0be a group that emerged from the 
° r lrn poses the condition of following a Book. 


Christians and the Jews. 
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of the Prophet (God bless him and grant him peace;, “The 
not to wed nor is he to give away another in marriage.” 39 We rT ^ 
report that the Prophet (God bless him and grant him peace) \ ^ 

Maymunah (God be pleased with her) when he was in a state 
What al-ShafiT (God bless him) has related is interpreted to mean'™™ " 


intercourse. 


It is permitted to marry a slave girl whether she is a Muslim „ 
Kitabi. AJ-Shafi‘i (God bless him) said that it is not permitted toTffre* 
man to marry a Kitabi slave. The reason is that nikdh with slave girls j s 
permitted on the basis of necessity, in his view, insofar as it amounts to 
presenting a part of himself to a slave (the child will be a slave). Further, 
the necessity is removed by marrying a Muslim slave girl. It is for this 
reason that he deemed the ability to marry a freewoman a prevention 
from marrying the slave. In our view, the permissibility is unrestricted 
due to the unrestricted nature of the requiring text/' In this nikah there 
is a prevention from acquiring a part (child) that is free not passing it off 
into slavery. Further, he has the right not to produce an issue (by way of 
‘ ozl ) and he also has the right not to acquire the attribute of slavery (by 
avoiding marriage). 

He is not to marry a slave girl when he already has a wife who is a 
freewoman, due to the words of the Prophet (God bless him and grant 
him peace), “A slave woman is not to be married over a freewoman.”" 
In its unrestricted sense it is proof against al-Shafi‘I (God bless him), in 
permitting this to the male slave, and also against Malik (God bless him), 
in permitting this with the consent of the freewoman. The reason is that 
slavery has an affect on the distribution of blessings by making them half, 
as we will establish in the Book of Jaldq , God willing, and the permissi- 
bility of the subject-matter in the state of being single will be establish 

and not in the state of being married. 

It is permitted to marry a freewoman when there is an existing slave 
wife, due to the words of the Prophet (God bless him and grant 


■ «i, has been recorded by alHhe sound compilations except al-Bukhari. Al-Zaylai, 

VO wh £ been recorded by all the six Imams in them books. AJ-Zayla'I, vol. 3, «7«- 
Which is chapter 4 . verse 3 . 

See next tradition. 
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“A freewoman can be married when there is a slave W ifi»"*i tl 

Son’s .ha. i. * s 1™“ .0 marry he, under all ^ 

lifting of benefits in her case. crc ■» 

00 tf he marries a slave girl, while there is a freewoman as a wife who 
is undergoing her ‘iddak after an irrevocable divorce or a divorce pro- 
nunced thrice, it is not valid according to Abu Hanifah (God bless 
him) It is P ermitted accordin S t0 ^ two jurists. The reason is that this is 
IT marriage, while the freewoman is his wife, and that is the prohibiting 
factor. Thus, if he were to take an oath that he will not marry while being 
married to her he would not be violating this oath (with this marriage). 
According to Abu Hanifah (God bless him) the nikah of the freewoman 
still subsists due to the continuance of some of the ahkam, therefore, the 
prohibition is to be maintained as a precaution, as distinguished from the 
oath, because the purpose there is that no one other than her will be part 
of her share. 

A freeman has the right to marry four freewomen and slave girls, 
but he is not to marry more than this number, due to the words of the 
Exalted, “If you fear that you shall not be able to deal justly with the 
orphans, marry women of your choice, two or three or four; but if you 
fear that you shall not be able to deal justly (with them), then only one, 
or (a captive) that your right hands possess, that will be more suitable, 
to prevent you from doing injustice.” 4-1 The occurence of a number in a 
text prevents an increase over it. Al-Shafi‘i (God bless him) said that he is 
not to marry more than one slave girl, because this is due to necessity, in 
his view. The proof against him is the verse we recited, because a married 
slave girl is included in the meaning of the word nisii\ as in the case of 
zihar (vow of continence). 

A slave is not permitted to marry more than two women. Malik I God 
bless him) said that it is permitted, because in the case of nikdh he is like 
a Zeeman, in his view, so much so that he possesses this right without the 
Permission of his master. In our view, things are halved due to slavery . 
( hus, the slave marries two, while the freeman may marry four to gi 
expression to the higher status of freedom. , 

II a freeman divorces one of the four wives through an irre 
e divorce, it is not permitted to him to take a fourth wi e un 

in the previous tradition reported by ai-Psr 0“! ni w,lh * * 

, 1S a,So re Ported as a ntursal. Al-Zayla'i, vol . }. »75- 


Al-Hidayah 


Marr,, 


divorced wife completes her ‘ iddahS 5 Al-Shafi‘i (God bless him! a- 
agrees with this. The case is parallel to that of the nikah of nn d ' S ‘ 
during the ‘ iddah of the other . 46 ' e Slster 

He said: If he marries a woman who is pregnant on account of zina v 
the nikah is valid, however, he is not to have sexual intercourse with h 
tiU she delivers her burden. This is the view according to Abu HanlS 
and Muhammad (God bless them). Abu Yusuf (God bless him) said th , 
the nikah is fasid (vitiated). If the pregnancy is through valid lin eaee 
(like a woman in her 'iddah), the nikah is valid by consensus (ij m A 
According to Abu Yusuf (God bless him), the prohibition is essentially for 
the sanctity of the foetus, and this pregnancy is protected for there is no 
offence connected to it, therefore, it is not permitted to abort it . 48 The two 
jurists argue that the pregnant woman can be lawfully wed on the basis 
of the text , 49 and intercourse is prohibited so that his water should not 
irrigate what another person has sown. Prohibition in the case of a law- 
ful pregnancy is because of the right of the father, but such a protection 
is not available to one who has commited zind. If he marries a pregnant 
woman from among the prisoners of war, the nikah is fasid, because she 
has a lawful pregnancy . 50 If he gives his slave girl, who bears his child 
( umm walad ), in marriage to another, the nikah is void. The reason is 
that her pregnancy is associated with the master so that the child’s pater- 
nity is established for the master without filing a claim ( da'wah ) for it. If 
the nikah were deemed valid, it would amount to mingling two claims of 
causing the pregnancy. The claim of the master about causing the preg- 
nancy is not strong, however, so that the child’s paternity can be denied 
by mere denial without going through with the li'an procedure. Thus, it 
is not to be considered until the child is associated with him. 

He said: If a person has intercourse with his slave girl and then gives 
her away in marriage, the nikah is valid. The reason is that she is not 
linked to her master through a pregnancy. If she delivers a child, the pater- 
nity of this child cannot be established (for the master) without tiling 

4 5 ln ot j,er words, this operates like an ‘iddah for the man as well. 

^This has been discussed above. 

47 That is, one whose pregnane/ cannot be attributed to anyone. 

i 8 That is, by treatment or other medical methods. 

’’“Except for these, all others are lawful." Qur’an 4:14. • recognised. 

5° This shows that a marriage in enemy territory among t e un c 1 
The presumption is that the unbelievers do get married. 
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, < da'wah). It is, however, his duty to verify the vacation of her womb 

ClilJ fore her marriage) for the protection of his lineage. b 

(b When the nikah has been deemed valid, the husband should have 
.tercourse with her prior to the time of verifying the vacation of her 
JU according to Abu Han, fah and Abu Yusuf (God bless them). 
Muhani mad (God bless htm) said that he would prefer that he abstain 
fotn sex till the vacation of her womb is established, because it would 
m ount to intermingling his lineage with that of the master just like he 
would in the case of buying the slave. The two jurists maintain that the 
Idling of validity of th e nikah is a (legal) sign of the vacation of the womb, 
Ihus, the husband is not to be asked to verify it either by way of recom- 
mendation or obligation. This is distinguished from purchase, because 
sex outside of nikah is permitted in such a case. 

Likewise, knowing that a woman indulges in zina, if he marries her, 
it is permitted to him to have intercourse with her without verifying the 
vacation of her womb, according to the two jurists. Muhammad (God 
bless him) said that he would not like him to do so until he has carried 
out the verification. The idea is the same as we have stated. 

He said: A nikah of mut‘ah is void. This is the nikah where he says 
to a woman that he would like to utilise her for a certain period and for 
a certain sum. Malik (God bless him) said that it is valid, because it was 
permitted and remains so till an abrogating evidence becomes evident . 51 
We maintain that the abrogation is established through the consensus 
(ijma‘) of the Companions (God be pleased with them), and Ibn 'Abbas 
(God be pleased with both) changed his opinion to conform with theirs, 
thus, ijma‘ was established. 

A temporary nikah is void, like one marrying a woman with two wit- 
nesses witnessing that the marriage is for (say) ten days. Zufar (God bless 
(nm) said that it is valid and binding (perpetually), because a contract 
°f marriage cannot become void due to fasid (vitiating) stipulations. We 
Maintain that he has created the meaning of mut'ah here, and it is the 

comm entators maintain that attributing this view to Imam Malik (God bless 

' S ' ncorr ect. The books of the Malikis do not contain a narration that permi 
not n , ‘ " faCt ’ il is stated in al-Mudawwanah that nikah for a period, long or s o , 
th at In a l-Muwatta', Malik (God bless him) has related a tra lt,on f 

Khayba ro Pk et (God bless him and grant him peace) prohibited mut or ' ^ 

adoL * ' S consider ed to be Imam Malik's practice that when he relates 
pts 11 and acts upon it. 



content that is considered in contracts. There is no difference wheth 
the duration is lengthy or is short because limiting the contract with ti ^ 
gives rise to the meaning of mut‘ah, and that is found in this case. 6 

If a man marries two women through a single contract when one 
woman is such that her nikah with him is not permitted, then the nikah 
of the (other) woman with whom marriage is permissible is valid, while 
nikah with the first is void. The reason is that the attribute that renders 
the contract void is found in one of them. This is distinguished from the 
case where he buys a freeman and a slave (through a single contract) 
because a sale is rendered void due to vitiating conditions, and the accep- 
tance of a freeman in the purchase is a condition here. Thereafter, the 
entire amount named belongs to the woman whose nikah is valid, accord- 
ing to Abu Hanifah (God bless him). The two jurists maintain that it is to 
be divided between them on the basis of reasonable mahr for each. This 
issue is from the Kitab al-Asl. 

If a woman brings a claim against the man that he married her and 
brings evidence to the effect, with the qadi declaring her his wife, when 
this man did not actually marry this woman, then the woman is at lib- 
erty to stay with this man and is also at liberty to permit him to have sex- 
ual intercourse with her.' 1 This is the position according to Abu Hanifah 
(God bless him), and it is also the first opinion of Abu Yusuf (God bless 
him), while in a later opinion, which is also the view of Muhammad (God 
bless him), she is not to let him have intercourse with her. The latter 
view is also held by al-Shafi'i (God bless him). The reason is that the 
qadi has made an error in admitting evidence, because the witnesses have 
committed perjury. The situation is as if they turned out to be slaves or 
unbelievers (whose evidence is not admitted against a Muslim). Accord- 
ing to Abu Hanifah (God bless him), the witnesses appear truthful to the 
qadi, and such evidence is deemed sufficient proof due to the difficulty 
of discovering the reality about their truthfulness. This is different from 
being a slave or an unbeliever, because the discovering of truth in this 
case is possible. If he based his judgement on such testimony and it is 
possible to implement it morally as well as by the declaration of nikah, it 
is implemented to avoid further dispute. This is different from absolute 
claims (that are not supported by evidence for the basis of acquisition), 


'‘This issue explains a clash berween what is to be done morally (diyanatan) and wha 
is the impact of a judgement (<j add'an) even if it is based upon false evidence, 
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u re the bases of acquisition conflict, and it is not possible to give 
beCaUSe J effect- God knows best, 
them 


Chapter 55 


Awliya (Guardians) and People of Equal Status 


The nikah of a sane and major freewoman stands concluded, when it is 
with her consent, even if the wall (guardian with legal authority granted 
by the shariah ) did not undertake this contract. This is so according to 
Abu Hanlfah and Abu Yusuf (God bless them) recorded as the Zahir al- 
Riwayah. It is narrated from Abu Yusuf (God bless him) that it is not 
concluded, while according to Muhammad (God bless him), it is con- 
cluded but is suspended (mawquf, subject to ratification by the wall), 
Malik and al-ShafiT (God bless them) said that nikah is not concluded 
a * all through a statement of women, because a nikah is intended to 
meet certain objectives and delegating such authority to them upsets 
these objectives. Muhammad (God bless him) said that such upsetting 
cf objectives is remedied after ratification of the contract by the wall The 
basis for permissibility (according to the Zahir al-Riwayah) is that she 
as undertaken an act that pertains to something that is purely her per 
s °nal right, and she possesses the legal capacity to do so being sane an in 
P° s session of discretion. It is for the same reason that she can un erta 
■factions in wealth and possesses the right to choose a hmba"d j 
JV ls asbe d to undertake her marriage so that she is not c ar 
* ^ ^modest. Thereafter, according to the Zahr r al-R^k 
'vho ' lfferen « between a husband who is equal in status ^band is 
not 1S n °^ however, the wall has the right to object w e 
(QodUl 31 in *>tus. It is also reported from Abu flam a js not per . 

fitted K SS them ^ that in the case of a husband ° husband and wife) thal 
ted - because there are many matters (between husband 
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cannot be resolved by resort to the law.' It is reported that Muham 
(God bless him) withdrew his opinion and upheld the one follow Hk 
the two jurists. ^ 


It is not permitted to the wall to force a virgin, who is a major to 
marry. Al-Shafi'I (God bless him) disagrees. He decides the issue on the 
analogy of a minor girl. The reason is that the minor is unaware of the 
complexities of tiikah due to the lack of experience. It is also for this rea 
son that her father takes possession of the dower ( saddq ; mahr) without 
her asking him to do so. We maintain that she is a freewoman addressed 
directly by the communication from the Lawgiver, therefore, no one has 
authority over her to compel her. The authority over the minor is due to 
the lack of maturity of thought, which becomes complete upon bulugh 
(attaining her puberty) on the evidence that the communication from 
the Lawgiver (the khitab) becomes directed towards her. She is, therefore, 
just like a young man, and her capicty for being free with respect to mar- 
riage is just like her freedom to undertake transactions in her wealth. The 
father takes possession of her sadaq on the basis of her implied consent 
for he cannot do so if she forbids it . 1 


He said: If the wait seeks her permission 3 and she remains silent or 
laughs, then, that is taken to be her permission, due to the words of 
the Prophet (God bless him and grant him peace), “The permission of 
the virgin is to be attained about her marriage. If she remains silent she 
has consented .” 4 The reason is that the inclination to give her consent is 
greater, because she is shy about expressing her willingness, but that is not 
so in the case of denial. Laughter has a greater implication about consent 
than silence as distinguished from the situation where she cries, as that is 
an indication of annoyance and disapproval. It is said that if she laughs 
in a sarcastic manner at what she hears, then, this is not to be taken as 


’That is, these matters are not justiciable. Many of these matters are t os * . 
women claim mistreatment at the hands of men. The remedy for such t ings 
upon education and cultural practices prevalent in societies. • ■ of the 

’This is an outstanding passage by the Author and highlights the position 
Hanafi school. 

’That is, of a girl who has attained puberty. , coin pi- 

< Traditions conveying this meaning have been recorded by all the soun 
lations except al-BukharT. Though this tradition is gharib in these pleased 

conveying the same meaning has been recorded from Abu Hurayrah . 
with him) by all the six Imams. Al-Zayla‘I, vol. 3, 194. 
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nt but if she cries without making a sound, it does not amount to 

C0flS en * 

^CTaid: If this is done by 3 perSOn ° ther than the wali > that is, soo- 
ther than the waif seeks her permission, or someone else becomes 
0,16 alt at a removed level (like a brother instead of the father), consent 
her t given unless she expresses this in words. Silence in this case is due 
‘ h rare need of discussing the matter for which reason it is not taken 
t0 onsent. When it is taken as such, it is possible. Deeming such consent 
3S be sufficient is only due to need, and there is no such need in the case 
l °f eople other than the awliya. This is to be distinguished from the case 
where the person seeking permission is a messenger of the waif for he 
"lands in his place. The seeking of permission deemed valid is one where 
the husband to be is named in a manner in which he can be identified, so 
that her desire to marry him can be distinguished from her desire not to 
marry him. 

The stating of the mahr is not stipulated, and this is the correct view, 
because the tiikah is valid without it. 

If he marries her away and the news reaches her, but she remains 
silent, then, the legal position is as we have stated. The reason is that the 
implication to be understood in the case of silence does not differ. There- 
after, the report, if it is by an unauthorised person , 5 the stipulation of 
number 6 and moral probity is required according to Abu Hanlfah (God 
bless him) with the two jurists disagreeing. If it is brought by an autho- 
rised messenger, the requirements are not stipulated by consensus, and 
ihere are precedents for this . 7 

If a deflowered woman’s permission is sought, her consent is to be 
given through an express statement, due to the words of the Prophet 
°d bless him and grant him peace), “The deflowered woman is to be 
resulted - The reason is that speaking out is not deemed a defect with 
jJ^ ect !° ^ Cr ’ and t ^ lere ' s l ess shyness in her due to her experience. Con- 
nt y. there is nothing to prevent an express statement in her case. If 

6 The m r nor b' s messenger. 

’That Tt* of Persons— two. 

t ' v ° discid ‘ ,t Te are Precedents for this disagreement between Abu Hanifah and is 
,lc r emova] of ^ ess with respect to the reports of the fuduti. Among esc 

. "It is pi .., -l n a S ent > the termination of partnership and so on. 
frorn Abu frur lr Y h ' S versi °n. but the meaning has preceded in previous tradition 
*yrah (God be pleased with him). Al-Zayla‘ 1 , vol. 3, 195 - 




her virginity has been lost due to jumping, menstruation, a wound 
due to increase in age, then, the rule for virgins applies to her, becasue 
she is a virgin in reality. The physical contact that she will have will be he 
first contact. It is from this that the words bdkurah (first blossom) and 
bukrah (early morning) are derived. The reason is that she is shy due to 
lack of experience. 

If it is lost due to zina , that is, her virginity, then she takes the same 
rule according to Abu Hanlfah (God bless him). Abu Yusuf, Muhammad 
and al-Shafi‘i (God bless them) said that her silence is not sufficient, 
because she is deflowered in reality and this will be a recurrence of the 
physical contact. It is from this meaning that the words mathwabah (spir- 
itual reward), mathabah (place of repeated return) and tathwib (repeated 
prayer) are derived. According to Abu Hanlfah (God bless him), the peo- 
ple know her as a virgin and they will find fault with her for speaking out, 
therefore, it is to be avoided. Accordingly, her silence is sufficient so that 
her interests are not lost. This is distinguished from cases where she has 
had intercourse due to shubhah (mistake) or a vitiated nikah. The reason 
is that the law has publicised it so that the ahkarn can apply to her. As for 
zina, it is recommended that it be concealed. w If, however, her affair has 
become public, her silence will not be deemed sufficient. 

If the husband says to her, “The report of nikah reached you ami 
you remained silent,” and she replies, “I rejected the nikah, then her 
statement will be given legal precedence (accepted by the judge). Zufar 
(God bless him) said that his statement will be accepted, because silence 
is the primary response and express rejection is accidental. Thus, it is 
like the case where a khiyar al-shart has been stipulated tor a 
sale and he claims rejection after the stipulated period is over. We say 
that he is claiming a binding contract (of marriage) and the owners P ^ 
the benefits, while the woman is denying this. Thus, she is denying < ^ 
custodian when he claims the return of the deposit, as distinguis e 
the case of khiyar as in that the binding nature of the contract has ec 


obvious with the passage of the duration. . 

If the husband adduces evidence about her silence the nikah 15 ® ^ 
lished. The reason is that he has established his claim with P r °°^ ^er, 
does not possess evidence, then, no oath will be administere 


’This is a basic rule that lias been flouted in the implementation of th 
Pakistan. 
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according to Abu Hanifah (God bless him), This is an lsS ue that „ 

8S ' wi “ be com '" 8 - * E 

° The nikah of a minor boy or a minor girl is permitted if they are 
f ied away by the wall irrespective of the girl being a virgin or deflowered 
Th e wall here belongs to the a?abah.'° Malik (God bless him) disagrees 
Wl th us With respect to the wall other than the father and the grandfa 
lhcr , and he also disagrees about the deflowered minor girl. According to 
Malik (God bless him), wtlayah (authority) over a free woman depends 
upon the need for it, and there is no need here due to the absence of desire 
f or sex, except that the wilayah of the father has been established on the 
basis of the texl and against analogy (therefore it is affirmed). The grand- 
father does not fall in this category and is not to be linked with the father, 
We would say that it is actually in complete conformity with analogy, 
because nikah involves the securing of interests and these are not usually 
secured completely except between those of equal status. Equality of sta- 
tus, however, cannot be found at all times, therefore, we have affirmed 
wilayah in the state of minority in order to avoid equality of status. The 
basis for al-Shafn’s opinion is that investigation (of these matters) can- 
not be completed through delegation to persons other than the father 
and the grandfather due to the lack of affection in the distant relation- 
ship of such other persons. It is for this reason that such other person is 
not authorised to undertake transactions in die wealth of the minor, even 
though authority over wealth is less important, therefore, it is better to 
eny him authority over the person, which is more important. We main- 
tain that close relationship leads to proper investigation as in the case of 
er e H f er anc ^ the grandfather. The deficiency that remains has been cov- 
tr a ^ us trough the denial of binding wilayah," as distinguished from 
error 3 *” 1 ' 005 wea hh> because these are undertaken repeatedly and an 
dal r tantl °t he undone, therefore, only binding wilayah will be benefi- 
noi B ?. r L Wealth - the case of parties to the contract, binding wilayah is 
I„l eddne,odefi c i enUffec.ion. 

? 'T ° f the second issue, his (al-Shafifs) opinion is based on the 
°PiniorT^ 1 3t *° SS vir g‘ n 'ty becomes a cause of forming an informe 
Ue to the gaining of experience, therefore, we have reste e 


^ er Prescribed for the ‘asabat in the case of inheritance. 
Case ‘ die minors will have khiyar al-btdugh. 
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rule on experience for ease. We rely on what we stated with respect t 
the realisation of need and the availability of affection. Further, there ' 0 
no experience that can give rise to an informed opinion without accord 
panying sexual desire, accordingly the rule will revolve around minority 
Thereafter, what supports our reasoning is the preceding saying of th e 
Prophet (God bless him and grant him peace), “ Nikah is delegated to the 
‘ asabat ,” 12 which gives no detail. The order in the case of asabat (male 
relatives on the father’s side) with respect to nikah is the same as that of 
residuaries in inheritance with the more distant being excluded by the 
nearer. 


He said: If they are married away by the father or the grandfather, 
that is, the minor boy and the minor girl, they have no option, after 
they attain puberty. The reason is that these two (relatives) possess an 
informed opinion and abundant affection, therefore, the contract will 
become binding if it is concluded by them. It is just as if it was concluded 
with their consent after they had attained puberty. 

If they are married away by someone other than the father and the 
grandfather, then, each one of them will have the option upon attaining 
puberty ; 13 if they like they can maintain the contract and if they like they 
can revoke it. This is the view according to Abu HanTfah and Muhammad 
(God bless them). Abu Yusuf (God bless him) said that they have no 
option on the analogy of the father and the grandfather. The two jurists 
argue that the relationship of the brother is deficient and the deficiency is 
felt due to the lack of affection that may lead to a disturbance in the o jec^ 
fives of the contract, however, recovery is possible through the option i o 
discretion . 14 The unrestricted application of the reasoning a out 
other than the father and grandfather applies to the mother as we ' * 
qadi which is a sound narration, due to the lack of an informe 
in one of them and the deficiency of affection in the other. 


“The text in al-Zayla‘1 is missing for this tradition. Al-Zayla \, vo - 3, 1 recor ded by 
tion has been quoted by Imam al-Sarakhsi (God bless him). It has not e ^ an j fnoU sly 
any of the sound compilations. The Imams of the four schootsoflaw a ^ >fJ . (Go(1 
accepted this tradition. It is, however, reported as mawquf and t ft 0 
be pleased with him). See al-‘Ayni, vol. 5 , 93- 

,} That is, khiyar al-bulugh. Gon (rushd) ' 5 

l *Idrak, the same thing as bulugh, according to some, howevet, iscre 
an additional condition for purposes of wealth at least. 
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He said: A judicial decree is stipulated in this case It i, dice , 
from the option of manumission. In this case revocation is for'S^ 
j nju ry that is not apparent (is concealed), and the injury « the J* " ,n * 
ot disaffection (among the spouses). It is for this reason that the 0 p,i'n“ 
given to the male as well as the female. As the exercise of this „ p ,° 0 „ wi n 
be binding upon the other spouse, there is a need for a judicial decree 
The option of manumission is for repelling manifest injury, which is the 
continuance of ownership over her. It is for this reason that the option has 
been granted to the female alone. It is the repelling of manifest injury, and 
repelling such an injury does not require a judicial decision. 

Thereafter, if the minor girl attains puberty, and she has come to 
know about the nikah , but she remains silent, it will be treated as con- 
sent. If she has not come to know about the nikah, she has the option 
until she does and then falls silent. It is the knowledge of nikah itself 
that is stipulated, because she is unable to act without such knowledge. 
As the wait alone possesses this knowledge, she possesses the excuse of 
ignorance. Knowledge about the option is not stipulated, because she is 
free to gain knowledge of the ahkam of the shariah. As the dar is the dar 
of knowledge, ignorance does not amount to an excuse . 15 This is distin- 
guished from the case of a slave girl set free, because the slave girl had no 
freedom to gain the knowledge of the ahkam,' 6 therefore, she possesses 
the excuse of ignorance about the availability of an option. 

Thereafter, the option available to a virgin is annulled by her silence, 
ut °pfion available to a boy is not annulled, unless he says, “I con- 
> or he does something that conveys the meaning of consent, the 
a her rule applies to a girl as well if her husband has had intercourse 
at> er P rior to her puberty. These situations are analogous to the situ- 
°n at the time of the conclusion of the nikah contract. 
ei)( j „ e °Pt*°n of puberty for the virgin girl does not extend up to the 
s j Qn ° * e sess ion, but it is not annulled by moving away from the ses- 
e case of the deflowered girl and a boy. The reason is that this 

an °ther cl!? C l 1S 00 excuse even in a layman, is a basic rule in secular law as well. Here 
l& This k 51 C3tion dar emerges: dar of knowledge and dar of ignorance, 

freedom Q Vecy mter esting passage. Liability for knowing the law ^ as een ■ 

ca-L, the lack of fleeter, a, a defence. 

^nfMusl, lnat c°n and analysts that is not possible here. Those w r“ , 

"‘S' espe C i all ,, . mi "°rities in non-Muslim countries may find this passage 0 
V ' n the context of the dar of knowledge and the dar of igno 
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option is not established through an act of the spouse, but is due to a sus- 
picion of disaffection between the spouses, thus, it is annulled through 
consent, however, the consent of a virgin girl is her silence. This is dis- 
tinguished from the option of manumission, because this is established 
through the act of the master; namely, manumission. Accordingly, the 
session is taken into account for it, as is the case with the woman granted 
the choice (of divorce). 

Thereafter, separation resulting from the exercise of the option of 
puberty is not divorce, because the option can be exercised by the female 
as well when the right of talaq has not been granted to her. Likewise, 
due to the exercise of the option of manumission, on the basis of our 
explanation. This is different from the case of the woman granted the 
choice of repudiating marriage, as in that case it is the husband who has 
made her own this right, and it is he who owns the right of divorce. 

If either one of them dies prior to puberty, the other inherits from 
him or her. Likewise, if one dies after puberty, but prior to separation, 
because the contract in its essence is valid and ownership is established 
through it, but it has come to an end with death. This is distinguished 
from the act of an unauthorised agent (fuduli ) (conveying the informa- 
tion), when one of the spouses dies prior to ratification as in such a case 
the contract is suspended (becomes mawquf), but in the present case it 
stands executed and the rights are established through such contract. 

He said: There is no wilayah for the slave, for the minor or for the 
insane. The reason is that they have no wilayah over their own pe 
sons, thus, it is apparent that it should not be established over anot 
There is also no wilayah for the kafir (unbeliever) over a Muslim, 
to the words of the Exalted, “And never will God grant to the un e ie ^ 
authority over the believers .” 17 It is for this reason that the testimo 
an unbeliever regarding a believer is inadmissible and they do not i 
from each other. As for the unbeliever, his wilayah for purposes ® 
riage is established over his unbelieving child, due to the wor s o^ ^ 
Exalted, “The unbelievers are protectors, one of another: un ess y ^ 
this, (protect each other), there would be tumult and oppression on 


,7 Qur’an 4:141 
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,, „ r eat mischief.’’" It is for this reason that the testimony of a „ „„k. 
is admissible agamst an unbeheyer and they can inherit from ead,' 

close relatives other than the ■ asabit do have wilayah of marriaae 
according to Abu Hanhah (God bless him). This means in the absence 
of the 'asabdt, and the rule is based upon istihsan. Muhammad (God 
bless him) said that it is not established. His opinion is based on qiyds 
(analogy), and it is also the opinion of Abu Hanifah (God bless him) in 
one narration. The opinion of Abu Yusuf (God bless him) varies on this 
issue, but the best known view is that his opinion is the same as that 
of Muhammad (God bless him). The two jurists rely on what we have 
related . 19 Further, wilayah is established for protection by the close rela- 
tives against associating someone with her who does not have the same 
status, and such protection is provided by the ‘asabdt. According to Abu 
Hamfah (God bless him), this type of wilayah is for the formation of 
an informed opinion on the basis of affection, and such an opinion is 
formed by delegation to one who is singled out as a close relative, which 
is something that gives rise to affection. 

A woman who has no wall, that is, from among the ‘ asabah out of the 
relatives, then it is valid if her mawld, who emancipated her, gives her 
away in marriage. 

When there are no awliya, the wilayah belongs to the imam and the 
hakim,- 1 ' due to the words of the Prophet (God bless him and grant him 
peace), The sultan is the wait of one who does not have a waft" 1 ' 

( Phie closest wait is absent without possibility of contact, it is permit- 
(C !n,i 6 ° ne next remove d from him to undertake the marriage. Zufar 
dose ^ Sa * d *hat *his i s not permitted, because the wilayah of the 
r ‘ght S f fe ^ Ve ' s st ^ ’ n force. The reason is that it was established as his 
r° |jj s ^ 1 e P r °tection of the relationship, and it cannot be annulled due 
w here h Sence ' *' dtCCO r <dingly, if he gives her away in marriage at the place 
in relat 6 'V* * S P erm 'tted, but the wilayah cannot pass to one removed 
w hen his wilayah is continuing. We maintain that this 


an 8:73 

’By this he !, 

.^By the ima ^ikah is delegated to the ‘asabdt!’ . . 

^ 'hat by hn? means the Khalifah and by the hakim he means his deputy. It » dso 
>r,' l h is recora? i* e means the qddi. 

‘ !hah ^od bf ^ Abli D5wfid ’ al -Tirmidhi and fbn Majah as well as others fro 
Pleased with her). Al-Zayla‘i, vol. 3. 195 
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wilayah is one of the informed opinion, 21 and delegation to one fr 

whose opinion one cannot benefit does not lead to an informed o ' ° m 

Thus, we delegate the matter to one more distant than him. This 0 0 " 
son has a higher priority than the sultan , and the situation is simikrT 
the one where the closest wall has died. If he gives her away in mard ° 
at the place where he is, it is disallowed. After conceding this, we Jill 
say that the distant wall is distant in relationship but closer for makin 
the arrangement, while the closer wait possesses the opposite, thus, they 
descend into the same position and become equivalent walls. Thus, who- 
ever undertakes the contract, it will be executed and will not be rejected 

Absence without a possibility of contact occurs where the wall is in a 
land that cannot be reached more than once by the caravans in one year. 
This is what al-Quduri has preferred. It is said that this is the minimum 
for a journey, because the maximum has no limit, and this has been pre- 
ferred by later jurists. It is also said that such absence occurs when he is in 
a situation that a proposal of equal status will be lost while attempting to 
secure his opinion. This view is the closest to fiqh, because maintaining 
his wilayah does not lead to the securing of interests. 

If in the case of an insane woman the wilayah is contested between 
her father and her son, then the wait for arranging her nikah is her 
son, according to Abu Hanifah and Abu Yusuf (God bless them). 
Muhammad (God bless him) said that it is her father, because he pos- 
sesses greater affection for her than her son. The two jurists maintain 
that the son has precedence among residuaries (excludes the father), an 
this wilayah is based on ‘asabtyyah, while abundance of affection is not 
to be considered, as it is not so in the case of the maternal grand at u in 
comparison with some of the residuaries. God knows best. 

55.1 Kafa’ah (Equality of Status) 

Kafa’ah in nikdh is legally acknowledged. The Prophet (God 
and grant him peace) said, “Beware! Women are to e 8 t0 t hose 
marriage only by the awliya , and they are to e ma ^' e f - ^ are U su- 
of equal status." 23 The reason is that the interests ofttet J js that a 
ally best secured among those of a similar status. e 


“This means that such a wait has a personal stake in the welfare of 

is based on his natural interest and affection for her. Ai-Zavlal. vol ‘ 3 ’ ' ,6 ' 

l} It is recorded by al-Dar’qutni and aJ-Bayhaqi in their . tin 
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- n of nobility will refuse to cohabit with a man k 

fore equity ° f StatUS mUSt be taken int0 acc °unt. ThisTs'diff 81 "’ ^ ^ 
Considering status on the woman’s side, because it is the husband 1°™ 
setting UP cohabitation, therefore, he will not be offended by a w^of 
low origin- 

If a woman arranges her own marriage with someone of a lower sta- 
tus, the awliya have the right to seek separation between the two in 
order to repel the criticism that will be levelled against them (for not per 

forming their duty). 

Thereafter, equality of status is taken into account with respect to 
lineage, as honour is linked to it. Thus, some Quraysh are equal in status 
to Quraysh, while Arabs are equal in status to the Arabs. The source for 
this is the saying of the Prophet (God bless him and grant him peace), 
“The Quraysh are equal in status sub-tribe by sub-tribe, the Arabs are 
equal in status tribe by tribe, and the clients are equal in status man for 
man ” M There is no preference of status within the Quraysh on the basis 
of what we have related. The same has been narrated from Muhammad 
(God bless him) unless the lineage is very well known like the families 
of the Caliphs. It appears that he said this out of respect for the families 
of the Caliphs and for keeping the fitnah subdued. The Banu BaJiilah are 
not equal in status to the Arabs in general, because they are well known 
for their low origin. 

As for the clients, if both father and grandfather or those above them 
were Muslims then such clients are equal in status to each other, that is, 
those whose forefathers were Muslim. As for a person who converts to 
Islam by himself, or if he has a father who is a Muslim, he is not equal in 
status to one who had a Muslim father and grandfather, because lineage 
js completed with the father and the grandfather. As for Abu Yusuf (God 
^ 3m ), he linked the person with a Muslim father with one who has 
(id USkrn ^ af ^ er as well as grandfather, as is his view in the case of ta rif 

e ntify ing a person with his father’s name). 

a vj ? erson w h° converts to Islam is not equal in status to one who has 
hor, US ^ fat ^ er (though not a Muslim grandfather). The reason is that 
a b ° Ur am °ng the clients is on the basis of Islam. Ail that we have sai 
s,am a PPhes to freedom as well, because slavery carries the mar s 
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of unbelief and bears the meaning of humility. Accordingly it has tob e 
taken into account for the rule of equality of status. 

He said: Equality of status is also taken into account for purposes 
of commitment to Din, that is, diydnah (moral uprightness and fear of 
God). This is the opinion of Abu Hanifah and Abu Yusuf (God bless 
them), and it is the sound view, because it is the highest form of honour 
A woman is looked down upon more due to the /isq (disobedience) of 
her husband than she is due to his low origin. 25 Muhammad (God bless 
him) said that it is not to be taken into account as it pertains to affairs 
of the hereafter, therefore, the rules of the temporal world are not to be 
based upon it, unless he is slapped around, made fun of, or goes out to 
the market in a state of drunkenness or the children make fun of him, as 
in this case he is despised. 


He said: It is taken into account with respect to wealth, and that 
means that he should own the mahr and maintenance. This is what has 
been acknowledged in the Zahir al-Riwayah. Thus, if he does not own 
these two things or one of them, he is not equal in status, because mahr is 
the countervalue of access to physical contact, therefore, it must be paid. 
Maintenance is the basis for establishing married life and continuing it. 
The meaning of mahr is what is to be paid promptly, as what is beyond 
that is deemed deferred in practice. It is narrated from Abu Yusuf (God 


bless him) that he took into account the ability to provide maintenance, 
but not mahr, because in the case of dower ease is practised and a man is 
considered able to provide it due to the financial ease of his father. As for 
equality of status in the possession of abundant wealth, it is to be con 
sidered according to the opinion of Abu Hanifah and Muhammad ( a 
bless them). Thus, a woman having abundant wealth cannot have as 
equal a man who is merely able to provide mahr and maintenance. d 
reason is that people take pride on the basis of wealth and ar * 
down upon on V bash of poverty. Abu Yusuf (Cod l*.bn£ - * 
it is not to be taken into account, because there is no perman 
wealth comes in the morning and departs by evening. 

Equality of status is to be given consideration in the case 
craftsmanship. This is the view according to Abu Yusuf an 


ls This appears to be true. . , , 

“But do people really believe in this and act according y. 
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a hless them). Korn Abu Hanifah (God bless him) there,, 

-he *«• According ,o Abu Yusuf (G„X fa ”°"‘" 
considered unless these are the lower profess, ons like ihox o’fT 
lie weaver and the lanner The basis for giving 
professions is that the people take pnde ,n the nobility of , hcir 
L. and are looked down upon due to the lower type, ofp ro f« si(<m 
Th e basis for the other view is that having a profess.on is not bind,™ and 
j( i$ possible to move from a lower to a higher type of profession. 

He said: If a woman is married and the dower received is less than 
w hat was reasonably due to her (on account of her status), then the 
awliya have a right to object to her marriage, according to Abu Hanifah 
( God bless him), until the dower is made up or the two spouses are sep- 
arated. The two jurists said that the awliyd ’ do not have this right. The 
issue as stated is valid according to the view of Muhammad (God bless 
him) where he withdrew his opinion in the case of nikdh without the 
permission of the wait. 7 he issue as stated is sound, and is testimony to 
the retraction of the opinion. The two jurists argue that what is in excess 
often ( dirhams ) is her right, however, a person who forgoes his right is 
not criticised like one who does so after the mahr is named. According to 
Abu Hanifah (God bless him), the awliyd’ take pride in receiving a higher 
mahr and are criticised when it is deficient, thus, it is like equality of sta- 
tus. This is different from relinquishment after it has been named as in 
that case there will be no criticism. 


If a father gives away his minor daughter in marriage and causes a 
deficiency in her mahr, or he arranges his son’s marriage and pays more 
mahr tor his wife, it is valid in both cases. This is not permitted to anyone 
° A 7!^ an f at her and the grandfather. This is the position according 
or u Hanifah (God bless him). The two jurists said that such decrease 
Q v e '" Crease * s not permitted, except by an amount that people tend to 
a ccord° mean *ng of their statement is that the contract is not valid 
^curin^r ^ tW ° ^ ur ^ sts - The basis is that witayah is qualified with the 
is vo t ;r * nterests > an d when such interests are not secured the contract 
dower j ? reason * s that decreasing it to an amount less than reasonable 
of exeha: secur ^ n § °f interests, as in the case of hay ‘ (trade by wav 

o Wns th' • ’ ^ us ’ no one other than the two (father and grandfather) 
'evolve* nght ' Accordin g to Abu Hanifah (God bless him), the liukm 
diild) and 0 !! 0 ^ '^ 16 ^ a ® ev * dence of serving of interests (welfare ot the 
* at is found in the closest relationship. In nikdh, there are 



objectives that are built upon (the lessening of) mahr. As for the financial 
aspect, it is the objective in a financial transaction. The dalil (of welfare) 
however, has been deemed absent in the case of persons other than these 
two. 

If a person gives away in marriage his minor daughter to a slave or 
marries his minor son to a slave girl, it is permitted. He (the Author— 
God be pleased with him) said that this too is the view of Abu Hanlfah 
(God bless him), on the basis that avoidance of equality of status is for an 
interest that is much higher than it. The two jurists maintain that there 
is manifest injury in this and, therefore, it is not permitted. God knows 
best. 


55.2 Agency ( Wakalah ) in Ntkah and Other Matters 


It is permitted to the paternal uncle’s son to give his uncle’s daughter 
in marriage to himself. Zufar (God bless him) said that it is not permit- 
ted. If a woman grants permission to a man to marry her to himself, 
and if he concludes the contract in the presence of two witnesses, then, 
this is permitted. Zufar and al-ShafPi (God bless them) said that it is not 
permitted. They believe that a person cannot at the same time be one 
who transfers property from one end and acquires it from the other, as 
in the case of bay'. Al-ShafYl, however, permits this in the case of the m alt 
when there is a necessity to do so, because no one else can undertake t is 
for him, but there is no such necessity in the case of the agent (wa ' 
We maintain that an agent in nikah is one communicating and 
ating. What is negated here is the performance of the contract an n 
conveying the consent. In the case of nikah , the huquq (rights o P e ^^ 
mance of the contract) do not belong to the agent as distinguis ie ^ 
bay' (trade) where there is a direct participant so that the rig ts 0 ^ 
formance belong to him . 17 As he assumes authority for bot si 
statement “I have married” will include the statements from 0 


therefore, there is no need of acceptance (qabCd). erntb' 

He said: The marriage of a male and female slave without t ®P 
sion of their master is suspended subject to ratification (mawq J 


J7 The contract of agency ( wakalah ) in the case of commercial transa ^ contr a<t. 
guishes between the hukm (legal effects) of the contract and the huquq sa ying f b al 
The huquq belong to the agent and the hukm to the principal. The Aujor 1 
this distinction is not made by the contract of agency in the case of nlkS. ■ 
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paster ratifies it. Ure marriage is permitted, but if he tefa 
ria ge becomes void. Likewise, ,f a man gi, es away , *» mar. 

without her consent or a man without his consent. This is so mamage 
Each form of the contract concluded by th 0 fuduli (unauthorised^ 
when there is a counter-value permitting acceptance, will be coJdEi 
as suspended (mawquf) subject to ratification. Al-Shafil (God bless hfm 
said that all the transactions of the unauthorised agent (fuduli ) are void 
because the contract is concluded for giving rise to its legal effects but the 
fuduli does not possess the power to establish the legal effects, therefore 
his action is superfluous. We maintain that the rukn (essential element) 
of the transaction has been issued by one who has legal capacity and this 
is associated with the subject-matter. As the conclusion of the contract 
causes no harm, it is concluded as mawquf so that if there is a securable 
interest in it, the contract may be executed. The legal effects (hukm) of 
the contract can be delayed till after the conclusion of the contract. 

If a person says, “Bear witness that I have wed such and such 
woman,” and when the report of this reaches her she ratifies it, the con- 
tract is void. If another person says, “Bear witness that I have wed such 
and such woman to him,” and when the report reaches her she ratifies 
it, the contract is valid. The same rule applies if it is a woman who says 
all this with respect to a man. This is so according to Abu Hanifah and 
Muhammad (God bless them). Abu Yusuf (God bless him) says that if 
a woman marries herself to a person who is absent and he ratifies it on 
e re P 0rt reaching him, the contract is valid. The net result of this is 
f f ) 1 -; 3 ^ erson cannot act as an unauthorised agent from both sides or a 
u i from one side and a principal from the other, according to the two 
pla'^h Yusuf (God bless him) disagreeing. If a contract takes 

m I " etWeen two fudulis or between one fuduli and a principal, it is per- 
Wer( , e ° n kasis of consensus ( ijmd‘ ). He (Abu Yusuf) argues that if he 
Wb er) / erec ^ t0 do so from both sides, the contract would be valid, thus, 
form fh 3CtS as a fuduli from both sides, the contract is suspended. In this 
in r etli C f ° ntract ^ similar to khuV and divorce as well as manumission 
one-hajf 1 ? r wea lth . z8 The two jurists argue that what is present here is 
half i s ,,° fthe contract and this is the half of the one present, while one- 
Se nt. Now a part of the contract cannot be suspended t e 
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the session of the contract as in the case of bay \ as distinguished from th 
person receiving an order from both sides as his statement is transferred 
to the two parties to the contract. What takes place between fudulis from 
two sides is a complete contract and so also khul 1 and its sister cases as 
it is a unilateral oath (promise) on his part that is binding, therefore, the 
transaction is complete with it. 

If a man orders another that he should wed him to a woman and 
he marries him to two women through a single contract, marriage with 
none of the two is binding on him. The reason is that there is no basis 
for the execution of the contract of both together due to violation of the 
order, nor is there a basis for execution of the contract of either with- 
out one of them being ascertained (as the wife) due to the absence of a 
priority between the two, thus, what is ascertained is separation. 

If a ruler orders a person that he should marry him to a woman and 
he does so with a slave girl belonging to another, the contract is valid, 
according to Abu Hanlfah (God bless him) on the basis of the unqualified 
command and the absence of a suspicion of vested interest. Abu Yusuf 
and Muhammad (God bless them) said that it is not permitted unless 
he weds him to a woman of equal status. The reason is that the absolute 
command is diverted towards what is reasonable in practice and that ^ 

• op with one of equal status. We would say that ‘urf is equal here 

of equal status. God knows best. 


—— bo* 

«That is, marriages are conci 


Chapter 56 
Mahr (Dower) 


The contract of nikah is valid even if no mahr is named in it . 1 The reason 
is that nikah is a contract of joining and union in its literal meaning and 
is, therefore, complete with two spouses. Thereafter, mahr is obligatory 
(wajib) according to the shariah 2 as an expression of the sanctity of the 
subject-matter. Consequently, there is no need of mentioning it for the 
validity of the nikah. The same rule applies 3 if a man marries the woman 
with the stipulation that there is no mahr for her. This is based on our 
explanation. Malik (God bless him) disagrees with this. 

The minimum mahr is ten dirhams. Al-Shafi'I (God bless him) said 
that an amount that can lawfully be a price in bay'* can lawfully be the 
mahr for the woman. The reason is that it is her right and it is she who 
will determine its amount . 5 We rely on the saying of the Prophet (God 
less him and grant him peace), “There is no mahr that is less than ten .” 6 
e reason is that it is the right of the shariah 7 as an obligation and as 
an expression of the sanctity of the subject-matter, therefore, if has Id 


^ bat is, it is not like other commutative or synallagmatic contracts where a counter- 
/ ha * tobe Paid from both sides. 

Mcord' t * UOtln ^ otber jurists, says that there are seven names for mahr (nine 
t ada,, !k 8 t0 some )- In the Qur an, however, there are four names for it. The first is 
fifth ij " e f e ? nd is nat - ,lah (4:4), the third is 'ajr (4125k the fourth is faridah l 2:237). u* 
'Thar 1 ' rad ’ tion )' the sixth is * aliqah , and the seventh is ‘uqr. AJ- Ayni, vo . 5. > 0 ' 
'An a 1S ' 6 COntract of nikah is considered valid. 

’In o,h ° Unt that can be the subject-matter of a gift according to Ibn Hazm. 

6 Thi« • Cr Words > whatever amount is acceptable to the bride is valid as °w* r ‘ 

Edition h P3rt ° f a tradition tha < has P receded in theCaSC 

'That . ° Wever > is considered da'if Al-Zayla‘i, vol. 3, '99. «9 6 ' . , ■_) 

^t is a richr U p S not tbe fight of the woman as claimed by al-Shafi 1 0 

0 the shart'ah in order to maintain the sanctity of the contra 
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. fixpd at an amount that has significance, and such an amount is ten 
reasoning from the scale (nisab)<orjar iq ah (theft,. *" 

If an amount less than ten is named then she ,s entitled to t en , in 
our view. Zufar (God bless him) said that she ts entitled to reasonable 
niahr (for a woman of her status), because naming an amount that is not 
suitable as mahr is the same as not mentioning it. We maintain that the 
error in such naming pertains to the right of the shari'ah and the shariah 
has required it to be ten. As for her own right, she has already agreed 
to what is less than ten so she agrees to ten as well . 8 Not naming the 
mahr is not a factor to be considered here, because she may agree to the 
passing of ownership without a counter-value sometimes out of respect, 
while at other times she may not give her consent for an amount that is 
substantial. If he divorces her prior to the consummation of marriage, the 
payment of five 9 becomes obligatory according to our three jurists (God 
bless them), while according to Zufar (God bless him), the payment of 
mut'ah becomes obligatory just like the case where he did not mention 


an amount. 


A person who names a mahr of ten or more dirhams , is under an 
obligation to pay what he mentioned if he consummates the marriage 
or dies (leaving her behind). The reason is that with consummation the 
delivery of the counter-value is established and it is for this that . t e 
counter-value was affirmed. With death the contract is terminate ) 
reaching its end. A thing is established and affirmed by its termination 
with all its accompanying obligations. 

If he divorces her prior to having intercourse with her or sec llS ' 
with her, she is entitled to one-half of the named mahr, due to t e w 
of the Exalted, “And if you divorce them before consummation, u ^ 
the fixation of a dower for them, then half of the dower (is due to * ^ 

unless they remit it or (the man’s half) is remitted by him in w oS ^ t (0 
is the marriage tie; and the remission (of the man’s half) is | e q 0( j 

righteousness. And do not forget liberality between yourse ves. ^ 

sees well all that you do .” 10 The analogies in this case are conflict' 
husband has extinguished the ownership for himself of his ow 
t e subject-matter has been returned to the woman as a who e, 



after the right of the shari'ah is met, she can demand 
of her own right. 
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, h e governing source here is .he text The condition that i, be „, io , ,„ 
seclusion is stipulated as seclus, on ,s like i„ tercourse , n P “ • 
shall elaborate, God, the Exalted, willing. 35 we 

If he marries her and does not name a mahr for her or he marries her 
on the condition that there is no mahr for her, she is entitled to dower 
that is reasonable (for a woman of her status) if he consummates the 
marriage or dies. Al-Shafi I (God bless him) said that in case of death” 
nothing is obligatory, while most ot the Shafi I jurists maintain that it is 
obligatory in the case of intercourse. He (al-Shafi‘i) maintains that mahr 
is purely her right , 11 thus, if she is able to negate it at the beginning of 
the contract she can negate it at its end. We maintain that mahr is an 
obligation as the right of the shari'ah , as has preceded. Mahr becomes her 
right in the case of subsistence of the contract and in such a case she can 
relinquish it and not negate it. 

If he divorces her prior to consummation, she is entitled to mut'ah , 
due to the words of the Exalted, “There is no blame on you if you divorce 
women before consummation or the fixation of their dower; but bestow 
on them (a suitable gift), the wealthy according to his means, and the 
poor according to his means; a gift of a reasonable amount is due from 
those who wish to do the right thing .” 13 Thereafter, this mut'ah is obliga- 
tory relying upon the command , 19 and on this point there is disagreement 
with Malik (God bless him). 

Mut'ah is three dresses (that is, three parts of a dress) according to 
the apparel of a woman of her status. These are the shirt, head covering 
and the loin cloth. This estimate is reported from ‘A’ishah and Ibn ‘Abbas 
(God be pleased with them ). 15 His statement that it is “of a woman of her 
status is an indication that it is her situation that is to be taken into 
account. This is the opinion of al-Karkhi (God bless him) on obligatory 
ft ah as a substitute for reasonable mahr. The correct view is that acting 
P°n the text, it is the husband’s situation that is to be considered, and 

uJ 0ri ° consummation. 

accord ' St ' nc, ' on between what is her right and whal is the right of the shariah, 

1J OuJ- ° y ana fi jurists, has preceded. 
an 2 :236 

wise. e COtTimand gives rise to an obligation, unless another evidence indicates other- 
VQ| - 1':;— b y alBayhaqi from Ibn -Abbas (God be pleased with both). Al-Zayla'i, 
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the text is, “The wealthy according to his means. 16 [hereafter, it is not to 
be in excess of one-half of the mahr that is reasonable for her, and it j s 
not to be less than five dirhams . This is known through Kitdb al-Asl. 

If he marries her without naming a mahr, but thereafter they agree 
about naming it, then, she is entitled to it if he consummates the mar- 
riage with her or dies. If he divorces her prior to consummation, she is 
entitled to mut‘ah. According to the earlier view of Abu Yusuf (God bless 
him), she is entitled to one-half of the sum named. This is also al- Shafts 
view, The reason is that it is the amount due, therefore, it is to be halved 
on account of the text. We rely on the reasoning that this wajib has been 
ascertained after the contract, which is reasonable dower and that cannot 
be halved. Likewise whatever has acquired the same position. The mean- 
ing of the text that they recite is the obligation arising from the contract, 
because that is the obligation that is well known. 


He said: If he increases for her the amount of the mahr after the 
conclusion of the contract, he is bound to pay the excess. Zufar (God 
bless him) disagrees with this. We shall discuss this under the topic of 
the increase in price and the priced commodity, God willing. When the 
increase is valid, it lapses with divorce prior to consummation. Accord- 
ing to the first opinion of Abu Yusuf (God bless him) it is to be halved 
with the original amount. The reason is that in their view halving is spe- 
cific to the obligation arising out of the contract, but in his view the 
obligation arising later is similar to the obligation of the contract, as has 
already preceded. 

If she reduces for him the amount of mahr-, it is valid. The reason is 
that mahr represents the subsistence of her right and a reduction in it is 
compatible with it while it subsists.' 7 


If a person is secluded with his wife, and there is no obstacle in the 
way of intercourse, but thereafter he divorces her, she is entitled to the 
complete mahr. Al-Shafi‘1 (God bless him) said that she is entitled to 


one-half of the mahr, because the subject-matter of the contract becomes 
payable due to intercourse, thus, full mahr does not accrue without it. 
We maintain that she has submitted the counter-value by removing 


'"Qur’an 2:236 

'"'That is, she is relinquishing pari of the amount that became due as the right ot t 
sharTah, 
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^tades and that is all she could do. Consequently, her right in the 
°ounter-value is established on the analogy of bay ‘ (exchange).' 8 

^Seclusion is proper (valid) if either one of them is ill, fasting during 
Ramadan, or is in the state of ifcrflm due to the obligatory or supereroga 
torv hajj or due to ‘umrah, or the woman is in her menstrual period, so 
hat if he divorces her she is entitled to one-half of the mahr. The reason is 
that all these things are obstacles. As for illness, the meaning is an illness 
that prevents intercourse and with this is linked injury through it. It is 
said that the illness of the male does not exclude contraction of the organ 
and being listless, whereas the above detail is about her illness. The fast- 
ing of Ramadan includes what is binding due to qada’ and kaffarah, while 
ihram includes what will lead to dam, the vitiation of rites and qada’ due 
to intercourse. Menstruation is an obstacle by nature as well as the law. 


If one of them is fasting voluntarily, then she is entitled to the whole 
mahr. The reason is that it is permitted that it be broken without an 
excuse, according to the narration of al-Muntaqa.' 9 This view about mahr 
is sound. The fast of qada’ and nadhr (vow) is like a voluntary fast, 
according to one narration, because there is no expiation in it. Salat has 
the same status as saxvm with the fard of one being like the fard of the 
other and nafl like the nafl. 


[fa man with amputated genitals is secluded with his wife and then 
divorces her, she is entitled to full mahr according to Abu Hanifah (God 
bless him). The two jurists say that he is liable for one-half mahr , because 
s inability is more severe than that of the sick person. This is distin- 
guis ed from the case of the 'innin (impotent person), because the rule 

(GocTb| S U ^° n soun< ^ ness of the organ. According to Abu Hanifah 
. ess him), what is due from her is submission in favour of the one 
0rn 11 ' s ^ ue > and this she has brought about. 20 

alj the s ^ ai ^' * s hable for undergoing the waiting period iddah ) in 
si b Ui^; S ? Ues * ^ wa Y °f precaution based upon istihsdn due to the pos- 
1 le w omb being occupied. As ‘iddah is the right of the shar' and 


IH-tm . 

^ cL Cry °! P ossess '°n. 

r?a k the fa« , s book. According to other narrations, it is not permitted to 

•^‘h she h ManeXCUSe - 

tl 8ht that i s ^ er ^ a * corn p!eted her part of the contract and is not to be deprived of her 




the child “ therefore, the claim (of no intercourse) is not to be taken as 
true for negating the right of the third party (the child). This is distin- 
guished from mahr , as that is wealth and does not require precaution for 
its imposition. Al-Quduri (God bless him) has mentioned in his com- 
mentary 22 that the obstacle, where it is legal , 23 gives rise to ‘iddah due 
to the existence of the ability to undertake sex in reality, and where it is 
actual like minority and illness, it does not give rise to ‘iddah due to the 
absence of actual ability of undertaking intercourse. 

He said: Mul‘ah is recommended for each divorced woman except for 
one, and she is the one whom the husband has divorced prior to inter- 
course when he had named a mahr for her. Al-ShafiT (God bless him) 


said that it is obligatory 23 for all divorced women, except for this woman 
(excluded). The reason is that mut‘ah is obligatory to establish goodwill 
on the part of the husband, because he has cast her into the brutality 
of separation, except that in this particular case there is one-halt of the 
mahr in the nature of mut'ah. The reason is that divorce is revocation in 
this situation, and mut'ah cannot recur. Our reasoning is that mutah is 
a substitute for mahr that is reasonable in the case of a woman who has 
been divorced prior to intercourse without naming the mahr, as in s 
case reasonable mahr is extinguished and mut'ah is made obligatory. As it 
is the contract that gives rise to compensation, therefore, it is treate as a 
substitute. A substitute cannot be combined with the original imposition 
nor even be a part of it, thus, mut'ah cannot be imposed along wit 
part of the mahr. Further, he has not committed an offence in su | ec ^ 
her to this ordeal, therefore, a penalty cannot be associated wit is 


Accordingly, mut'ah belongs to the category of equity. _ 

If a man gives away his daughter in marriage to another 00 6 onC 

dition that the other wed his daughter or his sister to him so t 
contract be a counter-value (compensation) for the other con ra ^ ^ 

the two contracts are valid, and each woman married is enti 

sonable mahr (according to her status). Al-ShafiT (God bless 1111 


“It is important to note that Islamic law attaches great significance to a 

the child. In this case, the right of the child is being recognized even be ore 1 
is being associated with the right of the shanah, that is, it is protected as 
the shari'ah. 


of 

nd 

of 


“That is, the commentary he wrote on Mukhtasar al-Karkhi. 
13 Like fasting and menstruation. 

4 That is, it is obligatory not recommended. 
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that the two contracts are void, because he has deemed m u lf 
goods as saddq and the other half as the subject-matter j*, halfofthe 
of nikdh , but there can be no joint sharing in this relationl ™"^ 1 
, he imposition is vo,d. We maintam tha, he ha, named as Jl ^ 
is not valid as mahr. Consequently, the contract is valid and reaso hi 
mahr becomes obligatory. It is as if he had mentioned khamr or khtlT 
Further, joint sharing cannot be established without entitlements (of utl- 

isation). 

If a freeman marries a woman on the condition that she serve him 
for one year or on the condition of teaching him the Qur’an, then, she is 
entitled to reasonable mahr. Muhammad (God bless him) said that she 
is entitled to the value of one year’s service. If a slave marries a (slave) 
woman with the permission of her master that he will serve him for a 
year, then, the contract is valid and she is entitled to (the value of) his 
service. Ai-ShafiT (God bless him) said that she is entitled to (the value 
of) instruction of the Quran and service in both cases. The reason is 
that in his view, where it is valid for something to have compensation, 
contingent upon a condition, it is suitable for being mahr, because it is 
through this that compensation is realised . 25 It is as if he married her for 
serving another freeman with his consent or upon the condition of the 
husband tending her sheep. Our reasoning is that what is prescribed (in 
f tikah) is seeking them in return for wealth and instruction is not wealth. 

■ e wise, all benefits ( manafi ') according to our principle. Service by the 
lf ve * s suc h seeking through wealth as it includes submission of his body. 

, e case °f the freeman is not the same. Further, service of the husband 
of ° * S 3 ^ reernan 3S n °t permitted as an entitlement through the contract 
t , marri age insofar as there is a reversal of duties as distinguished from 
[• E Serv3ce of another freeman with his consent as there is no contradic- 
s u '^ SUc ^ a case. It is also distinguished from the case of service by the 
p er ecause he serves his master, that is, where he serves her wi 1 
i ng ^ SSlon his order. It is also distinguished from the case of tend- 
theref^’ ^ ecause dtat amounts to the management offam y n ’ a 
°n e 5**’ there is no contradiction. Further, it is forbidden accor g 
Cht^ 011 - Th ^fter, according to the opinion of Muhammad (God 
m )> the value of the service becomes obligatory, becaus 
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Ct>nir iio<iitv ar *' er ru k was stated that anything th3t can serve a. 
y 15 va lid as ma hr 





named is wealth, however, he is unable to deliver it due to conflict Thu 
it is like marrying on the condition of delivering another’s slave. Accord- 
ing to the opinion of Abu Hanifah and Abu Yusuf (God bless them) 
reasonable dower becomes obligatory, because service is not wealth as 
there can be no entitlement to it under any circumstances. It, therefore 
amounts to naming the mahr in terms of khamr and khinzir. The reason is 
that their valuation through the contract is due to necessity. If its delivery 
cannot become obligatory through the contract, its value is not known. 
What remains is the original rule and that is the payment of reasonable 
dower. 


He marries her on the condition of paying one thousand, and she 
takes possession of the thousand, but then makes a gift of them to him. 
Thereafter, if he divorces her prior to consummation, he has recourse to 
her for five hundred. The reason is that the substance of what became due 
to him on account of the gift has not reached him, because dirhams and 
dinars are not ascertained in contracts and their revocation. The same 
applies if the mahr is stated in cubic measure or weight or something else 
that becomes a liability attached to the dhimmah when it is not ascer- 
tained. 

If she did not take possession of the one thousand until she made a 
gift of them to him, and he then divorces her prior to consummation, 
none of them is to have recourse to the other for anything, according o 
all three jurists. On the basis of analogy he has recourse to her for on f, 
of the saddq (dower), and this is the opinion of Zufar (God b ess ^ 
The reason is that he delivered the mahr that belonged to ' < 
basis of relinquishment. Thus, the woman is not absolved of "g 
entitled to due to divorce prior to consummation. The basis ^ ^ 
is that he has received the very thing to which he was en K a biiity for 
divorce prior to consummation, and that is the waiving o when 

one-half of the mahr. The difference of cause is of no consequen 

the objective is achieved. 2 * -jft 0 f the 

If she takes possession of five hundred and then m e 
entire one thousand, the amount taken into possession a ^ 
ing, or she makes a gift of the remaining amount, after w ^ ot hef 

her prior to consummation, none of them is to have rec jurist 

for Lytbing. according Co Abu Hanlfah (God biers turn). The tw 


^That is, the waiving of liability tor one-half. 
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say that he has recourse to her for one-half of what she tonic ■ 
sion, giving the rule of the whole to the part. The reason is thZl ? °T 
a part is a reduction and is linked to the original amount in th ^ ** ° f 
According to Abu Hanlfah (God bless him), the objective of the 
has been attained and that is the safety of one-half of the sadaa wThom 
a counter-value. This does not give rise to recourse upon divorce, and 
reduction is not to be linked to the contract itself in the case ofnikdh 
Notice that the excess is not linked to the contract so that it is not halved 
If she had made a gift of less than one-half and had taken possession of the 
rest, then in his view he would have had recourse to her for the complete 
one-half, while in their view the amount taken into possession would be 
halved. 

If he marries her on the condition of giving her goods and she does 
or does not take possession of the goods, but then gifts them to him, after 
which he divorces her prior to the consummation of marriage, he is not 
to have recourse to her for anything. On the basis of analogy, which is the 
basis of Zufar’s opinion (God bless him), he is to have recourse to her for 
half the value of the goods. The reason is that the obligation is to return 
one-half of the corpus of the mahr, as has been established earlier. The 
basis of istihsdn is that his right upon divorce pertains to the securing 
of one-half of the mahr taken into possession by her, and this one-half 
las rea ched him. Accordingly, she is under no obligation to pay anything 
>n its place. This is distinguished from the case where the mahr is a debt 
a yn), and it is also distinguished from the case where she sells the goods 
0 er husband, in which case the counter-value has reached him. 

he marries her for a mahr consisting of an animal or for goods 
ached to the dhimmah as a liability, then the response is the same. 
ref 0 feason * s that what is taken into possession has been ascertained for 
Ur n. This is due to the fact that uncertainty in the contract of rti d 
na m ed UbjeCted t0 ascerta ‘ nment * s as ^ h * s ( h e amount that has een 

he ST marrieS her for a mahr ° foae thousand 27 on the condition that 

U not take her out of the city 28 or on the condition that he 

ent *t]ecJ ((Wf ^ ^ at ( h e sum of one thousand is less than the dower th s j, ou jd be 

Valid ^a ci he the payment of a huge amount instead 

“Th at i s ndl,10n > especially when the condition is not linked to 
* as * her to take up residence outside the city. 



take another wife, 29 then, if he abides by the condition she is entitled t 0 
the sum named. The reason is that the amount is suitable as mahr and 
her consent is complete with respect to it. 

If he marries another woman or takes her out of the city, then, she 
is entitled to reasonable dower (according to her status). The reason is 
that he named things that are beneficial for her. When these are lost, her 
consent becomes non-existent with respect to one thousand. The reason- 
able dower will then be made up as in the case where respect and gifts are 
mentioned with the one thousand. 


If he marries her for a thousand on the condition of keeping her in 
the city and for two thousand if he takes her out of there, then, if he 
keeps her there she is entitled to one thousand and to reasonable dower 
if he takes her out of there, but it is not to exceed two thousand and is 
not to be less than one thousand. This is so according to Abu Hanlfah 
(God bless him). The two jurists have said that both conditions are valid, 
so that she will get one thousand if he lets her stay in the city and two 
thousand if he takes her out of the city'. Zufar (God bless him) said that 
both conditions are void and the woman is entitled to reasonable dower 
that is not to be less than one thousand and is not to exceed two thousand. 
The basis for this rule pertains to the topic of ijarah (hire) in the context 
of the statement: If you stitch it today you have a dirham, but if you do it 
tomorrow you have half a dirham. We shall elaborate it, God willing. 

If he marries her on the condition that he will give her this slave or 
that other slave when the first has a lesser value and the other a hig el 
value, then, if the dower that is reasonable for her is less than the esser 
of the two slaves, she is entitled to the slave with the lesser value, ut 
it is more than the slave with a higher value, she is entitled to the s a 
with the higher value. If the reasonable dower is in between the v u ^ 
of the two slaves, she is entitled to reasonable dower. This is the pos> 
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the slave with the lesser value, in all these cases, on the basis o j s 
sus ( ijma c ). The two jurists maintain that recourse to reasonable ° 


according to Abu Hanlfah (God bless him). The two jurists sai 
is entitled to the slave with a lesser value in all these cases. If he ^ 

h^r nrinr frrk rnncn m m otinn Kor mtarriaop is entitled to one 


"The cases discussed above and some that follow may be instructive for gseS s hoW 
conditions that may be imposed by a woman in a pre-nuptial agreement. T e C on£ jjj£ 0 r»s 
that any kind of condition may be imposed and if the husband accepts sue c ° a( j on 
he will be bound by them. In case of violation, he will have to pay the comp ens 
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because of (he difficulty of presen btng the named dower, while i, is M ..: 
He to prescribe the lesser value as the lesser value « certain. This l*cl« 
similar to khuV and uaq (manumission) in exchange for wealth Accord 
ing to Abu Hanifah (God bless him), the original imposition is that of 
reasonable dower as that is the mean value, and moving away from it 
depends upon the validity of the named dower. This has become vitiated 
due to the existence of uncertainty, as distinguished from khul' as well 
as manumission in exchange for wealth for there is no substitute for the 
counter- value. The reasonable dower, however, if it is more than the slave 
of the higher value, then the woman has agreed to the decrease. If it is 
less than the slave of the lower value, then, the husband has agreed to the 
increase. The obligation in divorce prior to consummation in such a case 
is mut'ah , while one-half of the value of the cheaper slave is in excess of 
this in practice. This is imposed as the husband has acknowledged the 
excess. 

If he marries her offering an animal that is not described, the 
counter-value named is valid, and she is entitled to an animal of aver- 
age quality, while the husband has an option either to give her such an 
animal, or if he likes, to give her its value. The Author (God bless him) 
said that the concept underlying this issue is that the thing named belongs 
to a species of animal without a description of the animal, for example, if 
he marries her for a horse or a donkey. If, however, he does not mention 
a Particular species, like marrying her for “an animal," such naming is 
^°t permitted and reasonable dower becomes obligatory. AJ-Shafi‘i (God 
ess him) said that reasonable dower is due in both cases. The reason is 

in his view what does not qualify as a price in bay' (exchange) can- 
ot qualify as the named mahr in a contract of nikah, as both contracts 
c ° mrr iutative contracts. In our view, nikah is a contract of exchange 
wealth for something that is not wealth, 30 therefore, we have made it 
Vi" ’" 8 with wealth at one end from the start so that it does not become 

We t| f ^ UC to uncerta inty, as in the case of diyah and acknowledgement, 
is len * en st ’P u ^ ate d that the named mahr be wealth whose average type 
o Ccu " n * an< ^ this in order to secure the interests of both P art,es . Th ' S 
ave rao ^ communication of the species, for within it are goo , a . 
from fh ^ Ua *'hes partaking of both (good and bad). This is stm ^' j, 

* the case where therels vagueness about the spec.es, because m such 

4 ^'lateral contract, but not a commutative or synallagmatic contr 





a case there can be no average type due to a difference in species. The case 
is also distinguished from bay 1 (exchange) as that is based upon pressuris- 
ing and haggling. As for nikah, it is based upon mutual compassion. The 
option is given to the husband, because the average quality is not known 
except by value, and this serves as the basis for payment, whereas a slave 
serves as its own basis (as in the previous case). Accordingly, an option is 
granted (in this case). 

If he marries her for a dress that is not described, the woman is 
entitled to reasonable dower. The meaning here is that he mentions a 
dress, but does not add to the description. The interpretation is that this 
amounts to uncertainty with respect to species, because dresses are of 
different types. If he mentions a type, for instance like a dress from Hira, 
such a term would be valid, while the husband will be given an option, as 
we elaborated. The same applies if he gives the description of a very high 
quality dress, according to the Zdhir al-Riwayah, because such a dress 
cannot be considered a fungible commodity. Likewise when he names a 
thing subjected to cubic measure or weight where he mentions its species, 
but not its quality, In case he mentions its species as well as quality, he is 
not to be granted an option, because the described item covers both types 
(currency as well as fungible commodity) and is established as a liability 
in the correct form. 

If a Muslim marries with khamr (wine) or khinzir (swine) as mahr, 
the nikah is valid, but the woman is entitled to reasonable dower. The 
reason is that a condition for the acceptance of wine is a void con j' 
tion. Accordingly, the nikah is valid and the condition is rejected. T lS 
is distinguished from bay 1 (exchange), because it is rendered void due to 
fasid conditions. As the naming of such a mahr is not valid, insofar as t e 
named thing is not wealth with respect to a Muslim, reasonable ° wer 
becomes obligatory. 

If he marries a woman on the condition of giving her this )ug 
vinegar,” but it turns out to be wine, then she is entitled to r ® aS 
able dower, according to Abu Hanifah (God bless him). The two 
said that she is entitled to vinegar of the same weight. If he marries ^ 
for “this slave,” but he turns out to be a freeman, reasonable doW ^ 
payable according to Abu Hanifah and Muhammad (God bless e^_ 
while Abu Yusuf (God bless him) said that value is to be pa* ■ , j e 
Yusuf's reasoning is that he offered her wealth and then became u 
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to deliver it, therefore, its value is due, or a similar item if ir , 
aihle commodity. It is just like a named slave dies prior t» “ 3 
Hanifah (God bless him) said that in this case naming , he item 
ing to it have been combined, therefore, the indication is , 0 be X 
into account as it is more expressive in identifying the objective Za 
that is its definition. It is as if he married by offering wine or a freeman 
Muhammad (God bless him) said that the rule is that if the named thine 
is one that is of the same category as the thing pointed to, the contract 
is linked to the thing pointed out. The reason is that the thing named 
can be found to exist in the thing pointed to, and conforms to it in its 
essence and description. In case the thing pointed to is different from the 
named thing, the contract is linked to the thing named, because the thing 
named is like the thing pointed out but does not conform to it. Naming 
a thing is more expressive in defining a thing insofar as it identifies the 
form of a thing whereas an indication identifies its substance. Do you not 
see that if a person buys a gemstone on the condition that it is a ruby, but 
it turns out to be glass, the contract is not concluded due to a difference 
in species. Ff he buys it on the condition that it is a red ruby, but it turns 
out to be green, the contract is concluded due to the unity of species. In 
our issue, the slave with the freeman are one species due to the lack of 
difference in benefits, while vinegar taken with khamr are two separate 
species due to a vast difference in purposes. 

If he marries her for “these two slaves,” when one of them turns out 
to be a freeman, she is only entitled to what remains if his value is equiv- 
ent to ten dirhams, according to Abu Hanifah (God bless him), because 
e is the one named. The payment of the thing named, even when it turns 
yUt to be less in value, prevents the payment of reasonable dower. Abu 

ofdf (G ° d bleSS hUn) said that she is entided t0 ^ slaV£ 31141 1116 ValUC 

t\v h ^ eeman had he been a slave. The reason is that he had offered her 
Pav S 3Ves ‘ n SOu nd condition. As he is unable to deliver one of them, he 
tionf! S Va ^ Ue ’ Muhammad (God bless him) said, and it is also a naira- 
rem.i ° m Ab ° ^nlfah (God bless him), that she is entitled to the slave 
dowe and * be balance of her reasonable dower if her reasona e 
St >n k .f 0rn . es to more than the value of the remaining (slave). T e rea 
bee n na . 3l ^ bodl were freemen, the entire reasonable dower wo av 

to c °mnl * m blS v ' ew - Thus, when one of them is a slave, it is nece 
e te the reasonable dower. 
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If the qadt pronounces separation between the two spouses prior to 
sexual intercourse, there is no mahr for the woman, because mahr does 
not become obligatory by the contract alone. It becomes obligatory due 
to the acquisition of the benefits of physical contact. The same applies to 
seclusion and after, because seclusion does not establish the facilitating 
of contact, thus, it cannot be a substitute for intercourse. 

If the man has intercourse with her, she is entitled to reasonable 
dower that is not to exceed the named dower, in our view. Zufar 
(God bless him) disagrees as he considers it analogous to vitiated bay' 
(exchange). We maintain that what is acquired is not wealth ; 31 it is only 
assigned a value by being named. If it is in excess of reasonable dower, the 
excess is not due on account of the absence of valid naming, but if it is less 
than it, the excess over the named thing is not due to the absence of nam- 
ing. This is distinguished from bay', because in that case it is marketable 
wealth in itself, therefore, its counter-value is estimated by its value. The 
woman has to undergo the waiting period (‘ iddah ), by linking the suspi- 
cion of intercourse to the reality as a measure of precaution and in order 
to avoid the confusion in lineage. The commencement of the waiting 
period is reckoned from the time of separation, and not from the last 
time of physical contact. This is the sound view, because it is imposed 
on account of the semblance of nikah and its extinction through separa- 
tion. The lineage of her child is established. The reason is that caution 
is exercised in establishing the lineage for the welfare of the child. Thus, 
the proof is to be based upon what stands proved in some respects. The 
period for purposes of lineage is to be reckoned from the time of inter 
course, according to Muhammad (God bless him), and it is this view that 
is chosen for fatwa (today), because a vitiated nikah does not lead to it, 

when the decision is based upon it. 

He said: The reasonable dower of the woman is to be estimated in 
the light of the dower of her sisters, paternal aunts and the daughters o 
paternal uncles, due to the saying of Ibn Mas‘ud (God be please wl 
him) that “she is entitled to the dower paid to the women of her an™ 
without increase or decrease, and these are women related to the at e ^ ^ 
Further, a person belongs to the race of his father, and the v ue 

31 In conformity with the rule that the contract of nikah is not a commutative co 

It act. xirmidhi is 

31 U is recorded by the compilers of the four Sunan. The version in 

usually referred to. AJ-Zayla'i, vol. 3, 201. 
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is known by looking at the value of its genus. He, „ah, is not 
iestbnatad in the light of the -mah, ■paid to her mother and maternal 
ts if they do not belong to her tribe, on the basis of our explanation 
the’mother belongs to the tribe of her father, like being the daughter 
f his paternal uncle, then, in such a case her mahr is worked out on the 
basis of her mahr, insofar as she belongs to her father’s family. In case of 
reasonable dower it will be considered whether two women are equal in 
* beauty, wealth, intellect, religion, land and time period. The reason 
is that reasonable dower differs on the basis of these attributes. It also 
differs on the basis of a difference of territory and time. The jurists said 
that equivalence in terms of virginity or otherwise is also to be taken into 
account. 

If the wait guarantees the payment of dower, his guarantee is valid. 
The reason is that he is one of those persons who are eligible to be bound, 
and he has added this to something that accepts guarantee, therefore, it is 
valid. 

Thereafter, the woman has an option to demand it either from her 
husband or her wait, in accordance with the terms of other types of 
kafalah (surety). The wait when he pays it has recourse to the husband, 
if he had ordered him to provide surety, as is the procedure in kafalah. 
Likewise, this guarantee is valid even when the wife is a minor. This is 
distinguished from the case where the father sells the property of the 
minor and guarantees the price. The reason is that the wall is an advo- 
cate and the means of expression in nikah, whereas he is the one who is 
undertaking the contract and directly undertaking the dealings, so lhat 
e ealings and performance of the contract 33 revert to him so much so 
at ' Va ' V * n ® c l a * ms by him is also valid, according to Abu Hanifah 
kk u ^ amma d (God bless them). He also possesses the authority to 
!fth ^ 0SSeSS1On P r * ce ’ a ft er the attaining of majority by the minor. 

a uth S *) Uarantee 1S va lid (for bay') it is provided on his own account. The 
by v - (wMdyah) of taking delivery of the mahr belongs to the father 
c °ntra U | e the father, and not because he has undertaken the 

deli Ver C f ° y ° U not see 11131 he does not possess the authority to take 
not a of ° ma ^ r after she has attained majority. Accordingly, he is 


1 Grantor on his 


account. 
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He said: The woman has a right to deny access to herself „ n 
has taken her mahr, and she can prevent him from taking h ” $he 
the house, that is, from travelling with her. She can do this to ^ ° Ut ° f 
her right in the counter- value, just as the right of the husband haT’" 
ascertained in the other counter-value. In this case, the contract i it" 
bay. The husband does not have the right to prevent her from travenT 
and going out from his house in order to visit her family until he p 
her the entire mahr , that is, the part to be paid promptly by him became 5 
the right of confinement is for claiming what is due to him ,« but he does 
not have this right to what is due prior to payment. If the entire mahr is 
deferred, she does not have the right to deny access to herself, as she has 
relinquished her right due to deferment, as in the case of bay' (exchange). 
Abu Yusuf (God bless him) disagrees with this. 


The response is the same where he has had intercourse with her, 
according to Abu HanTfah (God bless him). The two jurists said that 
in such a case she does not have the right to refuse access to herself. 
The disagreement turns on whether the intercourse was with her con- 
sent. Consequently, if she is coerced, is a minor or is insane, she does not 


lose this right against restriction on the basis of unanimous agreement. 
The same disagreement applies to seclusion with her consent. On these 
issues depends the right of maintenance as well. The two jurists reason 


that the subject-matter of the contract has been delivered to him com- 
pletely through consensual intercourse once and through seclusion. It is 
through this that the entire mahr stands established (for claim), and she 
no longer has the right to refuse access, just like the seller where he has 
delivered the sold commodity. The Imam (God bless him) argues that s 
has refused access to what amounts to a counter- value. The reason js < ^ 
each intercourse is a transaction in protected subject-matter an it w' 
not be left devoid of counter-value due to its significance for P™ tec ' 
The affirmation of the mahr after a single intercourse is due to t e 
tainty of what is beyond it, therefore, the known counter-valu 
be adjusted against an unknown return. Thereafter, w en ^ 

course occurs it becomes known and stands adjusted. e ^ 

way becomes a counter- value for the whole. This is similar o d in 

slave who has committed an offence. The whole slave will be 
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lieu of the offence. Thereafter, if he commit, another J]]d 

Jie is delivered m lieu of all these offences. 

When he has paid her mahr he may move her to where he likes 
due to the words of the Exalted, “Let the women live (in ‘iddah) in the 
same style as you live, according to your means: annoy them not, so as to 
restrict them .” 35 It is said that he is not to move her to a land that is not 
her land, because being a stranger is painful. Such estrangement does not 
occur in villages close to the city. 

He said: If a person marries a woman and thereafter they differ about 
the mahr, the legally admissible statement is that of the woman up to 
the extent of her reasonable dower. The legally admissible statement is 
that of the husband with respect to what is in excess of the reasonable 
dower. If he divorces her prior to intercourse with her, then the state- 
ment acknowledged is his with respect to one-half of the dower. This 
is the position according to Abu Hanifah and Muhammad (God bless 
them). Abu Yusuf (God bless him) said that it is his statement that is 
accepted after divorce and before it, unless he mentions an insignificant 
amount, by which he means something that is not known to be mahr 
for such a woman, and this is the correct view. Abu Yusuf (God bless 
him) argues that the woman claims an excess and the husband denies it. 
The acceptable statement is that of one who denies along with his oath , 36 
unless he mentions something that prima facie shows him to be a liar. 
The reason is that estimation of the benefits of physical access is essential, 
therefore, if something out of the claim can be awarded it will be without 
recourse to the named amount. The two jurists argue that the accept- 
able statement in claims is the statement of the person whose claim is 
supported by the prima facie position; and it is supported here for the 
Prison claiming reasonable dower, because that is the primary obligation 
a contract of nikah. It resembles the case of the dyer disagreeing with 
^ °wner of the dress with respect to the wages of dyeing, in which the 
V * Ue of the dyeing is awarded. 

^ Thereafter, he mentioned here that after divorce prior to intercourse, 

■ acce P table statement is his with respect to one-half of the dower, is 
'he narration of al-JdmV al-Saghir and Kitdb al-Asl. It is mentioned 

arn ‘ °l-Kabir that reasonable mut'ah is to be awarded, an is 
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based on analogy constructed upon die view of the two jurists The 
son is that mu? ah is due after divorce just like reasonable dower bef^ 
it, therefore, it is awarded like the mahr. The reasoning for recon V"* 
between the two (the narration of Kitab al-Asl and al-Jdmi ‘ al-Kahr] 
is that Muhammad (God bless him) stated the issue in Kitab al-Asl foj 
amounts of one thousand and two thousand when mu? ah , in practice 
does not reach such an amount, therefore, awarding it on this basis will 
not be useful. He stated the issue in al-]dmi‘ al-Kabir with respect to ten 
and one hundred, where reasonable mu?ah was twenty. This is beneficial 
for a ruling. In al-Jami 1 al-Saghir , he remained silent about the amount, 
and it is construed to mean what is stated in al-Asl. The elaboration of 
the opinion of the two jurists, then, where the parties differ, while the 
contract of nikdh still exists, with the husband claiming the amount to be 
one thousand and the wife claiming it to be two thousand is: (1) if her 
reasonable dower is one thousand or less, the acceptable statement is his; 
(2) if it is two thousand or more, the acceptable statement is hers; (3) if 
anyone of them adduces evidence in both situations that evidence is to be 
accepted; (4) if both adduce evidence in the first situation, her evidence 
is to be accepted as she is proving an excess; in the second situation, it is 
his evidence that is to be accepted as he is establishing a lesser amount; 
and if her reasonable dower is one thousand and five hundred, both are 
required to take the oath — when they do take the oath, one thousand and 
five hundred are to be paid. This is the takhrij of Abu Bakr al-Iassas al- 
RazI (God bless him). Al-Karkhi (God bless him) said that they are to be 
administered the oath in all three cases, and thereafter reasonable dower 
is to be awarded. 

If the disagreement is about the naming of the amount itself, rea^ 
sonable dower is due on the basis of consensus ( ijtttd ), as that is 
primary amount according to the two jurists, and in his (Abu usu ^ 
view, it has become difficult to give a decision according to the amou 
named, therefore, it is to be based on this. ^ 

If the dispute arises after the death of one of the spouses, ^ 
response is the same as the response during their lifetime, * >ec ^ U ^ eat | 1 
consideration of reasonable dower is not relinquished due to e ^ 
of one spouse. If the dispute arises about the amount after the ^ 
both spouses, the acceptable statement is that of the heirs 0 0 j 
band, according to Abu Hanifah (God bless him), and even t e C ^g 0 d 
an insignificant amount is not ignored. According to Abu us 
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. lpsS him), acceptable statement is that of these heirs, unless they 
ention a trivial amount. According to Muhammad (God bless him) 
Z response is the same as that given for a dispute during their lifetime’ 
f the dispute pertains to the naming of the mahr itself, then, according 
Abu Hanifah (God bless him), the acceptable statement is that of one 
vho denies. The result is that a decision is not to be given on the basis of 
easonable dower after their death, according to Abu Hanifah (God bless 
him), as we will elaborate later, God willing. 


If the spouses have died, and a mahr had been named for the wife, 
then, her heirs have a right to recover the amount from the husband's 
estate. If no mahr had been named for her, then, according to Abu 
Hanifah (God bless him) there is nothing for her heirs. The two jurists 
said that the heirs are entitled to mahr in both cases. The meaning here 
is the named mahr in the first case, and reasonable dower in the second 
case. As for the first, the reason is that the named mahr is a debt liability. 
It has been established with death and is to be recovered from his estate. 
If it is known that she died first, his share out of this lapses. As for the sec- 
ond, the reasoning underlying the statement of the two jurists is that the 
reasonable dower has become a debt liability for him just like the named 
dower. Accordingly, it cannot be waived due to death, and is like the case 
where one of them has died. According to Abu Hanifah (God bless him), 
their death indicates the termination of the relationship, then, according 
to whose dower will the qddi estimate the reasonable dower? 


If a person had sent something for his wife, and she claims that it was 
a gift, while the husband claims that it was mahr , then, the acceptable 
statement is his. The reason is that it is he who is passing the ownership 
ar >d he knows best what type of ownership has been passed. How can it 
e odler wtse for it is obvious that he is trying to meet an obligation. 


, Sa ' d: The exception is food that is consumed in the house, in 
fon ? L case ‘I will be her opinion that is accepted. The meaning here is 
a P ’& bas been prepared for consumption, because it is identi as 
e [ a L ’ wheat and barley, the accepted statement is his as we a 
cove° r rated ' U is said that what is obligatory on the husband like a 
rnahr^u' sb ‘ rt and so on should not be included in his rec wuHg® 

^ b ^ a use the prima face position negates his claim. God knows best. 



56.1 DhimmIs 


If a Christian man marries a Christian woman in exchane ( 
or something other than the mahr, when this is valid in the ^ Carri ° n 
then has intercourse with her or divorces her prior to co ^ reli&ion - 
or dies leaving her behind, she is not entitled to mahr. Likewise^ 3 ' 10 " 
mies (marrying) in the daral-harb (enemy territory). This is the D ° 
according to Abu Hanifah (God bless him), and it is the view ofthe'rT 
jurists about the two enemies. As for the dhimmi woman, she has reasoT 
able dower if the husband dies or has intercourse with her, and in c " 
he divorces her prior to intercourse with her, she is entitled to mudah 
Zufar (God bless him) said that the woman in the case of two enemies 
in the dar al-harb is also entitled to reasonable dower. He argues that the 
shanah has not prescribed the desire for nikah, except in lieu of wealth, 
and this shariah is applied generally (as public law), therefore, the rule is 
to be applied to all. The two jurists argue that the residents of the enemy 
territory are not obliged to follow the ahkarn of Islam, and the author- 
ity of imposing the obligation is cut off due to the difference for the dar. 
This is distinguished from the case of the Ahi al-Dhimmah, because they 
have agreed to abide by our laws with respect to matters of mudmaldi 
like zina and riba. Further, the authority' imposing obligations is estab- 
lished due to the unity of the dar. According to Abu Hanifah (God bless 
him), the Ahl al-Dhimmah have not undertaken the obligation to follow 
our purely religious laws and those of the mu'amaldt about which then 
belief is different nor do they fall under the authority established through 
the sword and domination. All this is cut off for them on account of the 
contract of dhimmah. We have been ordered to leave them alone as we 
as what they practice by way of religion. 37 They are, thus, like 'hose ^ 
the enemy territory except in the case of zina as it is prohibite in 
religions. Riba has been excluded from their contracts due to e 

of the Prophet (God bless him and grant him peace), Beware. ^ ntnCt 
who indulges in riba, between him and between us there is no c 

!7 This is a basic qa'itUth followed by the Hanafi school. 1 he exceptions^ phjmmiS' 
riba. The Hanafi jurists, therefore, restrict the meaning of public law or ^ yj c | 3W 
Zufar (God bless him), on the other hand, is inclined to apply the s an a j s j eve rih e ‘ 
even in areas beyond the dar al-Islam, according to what the Author derail Shariat Court, 
less, the basis of recalling the judgment on rajm in Pakistan by the F aCC01 ding to th c 

on the grounds that zina is a matter of personal law, is not a valid basis, a 
fiqh of the jurists. 
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ln (dhitrimah): ,iS His (Muhammad’s) statement in the Book («/ w . 
% t ») “or something other than hopfa lhe negltion * 
£ implies silence about it. It is sa,d that about carrion and silence th„ 
are two narrations. The correct view ts that each of these is disputed, 

if a dhimmi man marries a dhimmi woman in Ii eu of khanir (wine) 
or khinzir (swine) and thereafter both convert to Islam, or one of them 
converts to Islam, then she .s entitled to khamr and khinzir. He means 
thereby that these have been ascertained, and conversion to Islam is prior 
to possession. If these things have not been ascertained, then in the case 
of khamr she is entitled to its value, while in the case of swine she is enti- 
tled to reasonable dower. This is the position according to Abu Hanifah 
(God bless him). Abu Yusuf (God bless him) said that she is entitled to 
reasonable dower in both situations. Muhammad (God bless him) said 
that she is entitled to value in both cases. The reasoning underlying the 
views of the two jurists is that possession confirms ownership in the thing 
taken into possession and in this it resembles a contract, therefore, it is 
denied due to Islam as is the case of a contract. The situation becomes 
like the case where these things have not been ascertained. The case of 
possession is, thus, linked with the case where there is a contract. Abu 
Yusuf (God bless him) says: If they were Muslims at the time of the 
contract reasonable dower would have been obligatory; the same applies 
here. Muhammad (God bless him) says: Naming of these things is valid, 
because the named things are wealth for them, except that delivery is pre- 
vented on account of Islam, therefore, payment of value is obligatory, just 
like if a named slave were to die prior to possession. According to Abu 
Hanifah (God bless him), ownership is ascertained and sadaq is com- 
pleted by the contract itself. It is for this reason that the woman comes to 
Possess the right of transaction in it. By possession the liability for loss of 
'he sadaq is transferred from the husband to her. This is not prevented by 
Islam, like the return of khamr that has been misappropriated. In the case 
°f sadaq that is not ascertained, possession leads to ownership of the sub 
? tance that is prevented due to Islam as distinguished from the case of e 
"yer where ownership for transactions arises due to possession. As pos 
Ss ion becomes difficult in unascertained sadaq, the payment o 


is gharib in these words, but a tradition vol.3, MJ. 

lta b “l-Amwal is explicit in conveying this meaning. AJ Y 





does not become obligatory in the case of khinztr, because it ic , 
fungible thing and taking its value amounts to taking its corpus. This " 
not the case with khamr as it is a fungible commodity, [f he divorces her 
prior to consummation, then those who impose reasonable mhr also 
impose mut'ah, while those who impose the payment of value impose 
one-half of it. God knows best. 



Chapter 57 
Marriages of Slaves 


The nikah of a male and female slave is not permitted without the per- 
mission of their masters. Malik (God bless him) said that it is permitted 
for the male slave. The reason is that he possesses the right of divorce, 
therefore, he owns the right to contract nikah as well. We rely on the say- 
ing of the Prophet (God bless him and grant him peace), “Any slave who 
marries without the permission of his master is a fornicator.”' The reason 
is that in the implementation of their nikah is an admission of defects in 
the slaves, because being married is a defect in both the male and female 
slave . 2 Consequently, they do not possess this right without the permis- 
sion of their master. 

The same applies to the mukatab 3 slave. The reason is that kitabah 
leads to release from interdiction with respect to earning ,' 1 and such inter- 
diction remains with respect to nikah governed by the rule of slavery. It 
for this reason that the mukatab does not possess the right of permit- 
tin g carriage of his own slave. He does, however, possess the right 
t0 permit his female slave’s marriage as that belongs to the category of 

n ‘ n g (receiving her mahr and so on). Likewise a female mukatabah 


The difT ' radition is reported from Jabir and Ibn ‘Umar (God be pleased with them). 
&y!a‘i vT ' 1 Versions arc recorded by al-Tirimdhi, Abu Dawud and lbn Majah, Al- 

Ht 1 ° 

f«nj| e ^ orn t * 1e perspective of the sale of the slave. A married slave, male or 

J A mil* l *° a l° wer price, because of which marriage is deemed la e ect. 
Virtue 0 f *! . slave ‘ s one who has entered into agreement of kitabah wit is mas e 

to* earning * )u ^ s ^' s freedom from his master by paying in installments ou 

Carni "BS of the mukatab belongs to the slave and is used for paying off the 


I 
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does not possess the right of her own marriage without the per 
her master. She does, however, possess the right to permit the SSl0ri0 ^ 
of her own female slave, as we have explained. The same applieTto'T 
mudabbar 5 and the umtn al-walad , s because ownership in them subsists^ 
If a slave marries with the permission of his master, the mahr is 
debt attached to his corpus, and he can be sold for its recovery The rea 
son is that this debt is attached to the slave’s body due to the bringin 
about of its cause by one who is eligible to do so. The right works against 
the master due to the issuance of permission from his side, therefore, it is 
linked to the corpus of the slave to ward off injury to the creditors (own- 
ers of debts) as in the case of trade . S 6 7 


The mudabbar and the mukatab are to work for paying off the mahr 
and are not to be sold to meet it. The reason is that ownership in them 
cannot be transferred from one person to another due to the subsistence 
of kitabah and tadbir . 8 Consequently, the mahr is to be paid from their 
earnings and not from their persons. 

If the slave marries without the permission of his master, and the 
master asks him to divorce her or to separate from her, then, this does 
not amount to ratification of the marriage. The reason is that this direc- 
tive carries the probable meaning of rejection, because the rejection and 
relinquishment of this contract are called divorce and separation. Con 
struing it in this way is suitable in response to the situation ot a dis 
obedient slave or it is the preliminary meaning (divorce coming ®t er ' 
therefore, it is preferable to follow their construction. If he says, 1 
her a divorce that retains the right of retraction,” then this amounts 
ratification. The reason is that retraction after divorce is possi e 0 
after a valid nikah, thus, it affirms ratification. 

If a person says to his slave, “Marry this slave girl, and he ^ 
her through a contract that is vitiated (fasid), thereafter, i e * (0 

course with her, he is to be sold for paying off the mahr , acco 


S A mudabbar slave is one who is emancipated upon the death o 15 

6 A female slave who has borne her master a child. n0t be used 

’In other words, the slave is treated as an encumbered asset. The t ea ^ reas0 ,tilJg * s 

to say that the slave is now like a corporation with legal personality. u of£ ] er to 

flawed. Some scholars have tried to float the idea to justify legal persona 

promote Islamic banking. , , j la dbir 

a The right of the master to sell them stands restricted due to kita a i 
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. H nifah (God bless him). The two jurists said that it will be recov- 
Ab “! • him if he is emancipated. The rule according to Abu Hanifah 
- d bless him) is that the permission of marriage covers both vitiated 
va!icl contracts, in his view. Thus, this mahr is established against 
^ V ht 0 f t he master. The two jurists maintain that permission applies 
the " t Q va hd contracts and not other types, therefore, the claim of mahr 
O not established against the interests of the master. It is to be recov- 
ered from the slave after his manumission. The two jurists also argue that 
the objective of the contract of nikah is to enable chastity and protection 
in the future and this is only possible through a valid contract. Thus, if 
he were to take an oath that he will not marry, it will be construed to 
mean through a valid contract, as distinguished from the contract of bay' 
(exchange), because some purposes are attainable in it through owner- 
ship of the right of transactions. Abu Hanifah (God bless him) argues that 
the term is used in an unqualified sense and is, therefore, to be applied in 
this sense as in the case of bay'. Further, some of the objectives of nikah 
are attainable even through a vitiated contract of nikah, like lineage, the 
obligation of mahr, and the waiting period in case of intercourse. In addi- 
tion to this, the issue of the oath is not applicable in such a way. 

If a person gets his ma’dhun slave (authorised to trade on his behalf), 
who is under debt, married to a woman, it is valid. The woman will be a 
claimant for her mahr at par with other creditors . 9 * * The meaning here is 
that the nikah has been concluded for reasonable dower. The underlying 
reasoning is that the basis for the authority of the master is his ownership 
With e , ( "° r ^ )US f he as we will mention. Nikah does not conflict 
how ^ e cre dt tors with the aim of annulling their claims, 

a re eVCr> SUC ^ 3 is valid, the debt becomes obligatory due to 
i > y < the°d k 31 Cannot he ejected. The debt here resembles consumption 
na | illness t0r CaSe becomes similar to that of a debtor in termi- 

hecotn CSS V f 1 ° rnarr * es a woman for reasonable dower and the woman 
A Pers C a ' mant at P ar with other creditors, 
let herre^d W ^° g * Ves awa y his slave girl in marriage does not have to 
'er. f . 1 e * n her husband’s house, rather she is to serve her mas- 
c *n coh a b^ eCt .' Ve h* r the husband is: whenever you get a chance you 
Serv ice rem her. The reason is that the right of the master in her 
3lns an d residence annuls this right. If he does permit her 
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to reside with him at his house, then she has the right to maint 
and residence, otherwise not, because maintenance is in lieu of ^ 
tion to the house. 10 If he does permit her to stay at the husband's^o^ 
but then it appears to him that he needs her services, he has a ricfu^’ 
claim them. The reason is that this right remains due to the subsisten ° 
of ownership. Thus, it is not extinguished through residence, just as it i 
not extinguished due to her marriage. 

The Author (God be pleased with him) said: He" mentions marriage 
permitted by the master for his male and female slave, but he does not 
mention their consent. This is to be referred to the opinion of our school 
that the master has the right to compel them to marry. According to a|- 
Shafi‘1 (God bless him), the slave is not to be compelled. This is also one 
narration from Abu Hanlfah (God bless him). The reason is that nikah is 
a personal right of a human being, while the slave is part of the master’s 
property insofar as he is wealth, thus, the master does not possess the 
right to undertake his marriage. This is different from the case of the slave 
girl as he is the owner of her physical benefits, thus, he possesses the right 
to transfer such ownership. Our reasoning is that nikah is permitted for 
the improvement of his property insofar as it provides protection against 
zina, which is the cause of loss or deficiency, thus, he possesses this right 
on the analogy of the female slave girl. This is different from the case of 
the mukdtab and the mukatabah as they have come to be associated with 
free persons for purposes of transactions in them, therefore, their consent 
is stipulated. 

He said: If a person gives away his slave girl in marriage an en 
kills her, before her husband has had intercourse with her, there is 
mahr for her, according to Abu Hanlfah (God bless him). The two jur ^ 
said that the husband is liable for her mahr to be paid to her ma ® ^ 
the analogy of her death due to natural causes. The reason is t ^ ^ 
woman killed has died within her (predestined) period and is tre! * 5 
if she has been killed by a stranger. The Imam (God bless 
that he has prevented the counter-value from reaching, priof 10 ^ 

of its delivery, therefore, he is to be given the recompense by P r ^ rne j 
the counter-value due to him, and it is as if a free woman ^ 
apostate. Homicide in terms of the rules of the temporal wor 

‘“A wife is entitled ro maintenance if she stays in her husband s house. Is 
rule? 

"That is al-Quduri (God bless him). 
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med destruction so that it gives rise to retaliation and blood money 
deC airie applies to mahr ( it ts destruction for this too). 

^'Yfa ffeewoman kills herself before her husband has had intercourse 
her> s he is entitled to mahr with Zufar (God bless him) disagreeing. 
He considers this case on the analogy of apostasy and the killing of the 
slave girl by her master. The common attribute has been explained by us. 
We rely on the rule that the offence of a person against his own self is 
not acknowledged for the ahkdm of this world (falls outside their ambit), 
thus, it is similar to her death due to natural causes. 12 The case is distin- 
guished from the killing of the slave girl by her master, as that falls within 
the jurisdiction of the ahkdm of this world so that expiation is imposed 
in it. 13 

If a person marries a slave girl, then, permission for ‘azl (ejaculat- 
ing outside the vagina) belongs to the master, according to Abu Hanlfah 
(God bless him). According to Abu Yusuf and Muhammad (God bless 
them), the right to permit ‘azl belongs to her, because intercourse is her 
right so that the authority to demand it belongs to her. In ‘azl there is a 
dimunition of her right, therefore, her consent is stipulated just as it is 
stipulated for a freewoman. This is distinguished from the case of a slave 
girl owned by another, as she does not have the right to demand it, thus, 
her consent is not taken into account. The reasoning underlying the Zakir 
(i l-Riwayah is that 1 azl disturbs the goal of reproduction, and that is the 
right of the master. Accordingly, it is his consent that is acknowledged. It 
is due to this that her case differs from that of a freewoman.' 4 

If a slave girl is married with the permission of her master and is 
^ cn emancipated, she has an option irrespective of her husband being 
eeman or a slave, due to the words of the Prophet (God bless him 


me dicall . nls rule shou ld t> e taken into account by 

orate thi^ aSS ' Stec * su * c >de as well as suicide in other cases. This is not the place to eiao- 
accordmg ^ t ^ en 8tb. It may be said, however, that suicide is a punishable offence 
declared u , e P ena i codes of many Muslim countries. Such provisions are likely to be 

l3 ln othe S am * C a bove rule is followed strictly, 
between f W ? rds ' su >cide cannot be subjected to the ahkarri of this world. It is a matter 

H Cl sub ? ectandhiscre ^- 

! nter cour Se *° r f arn >ly planning may wish to note this rule. The right to c aim 

^Wever a si .. e n Bbt °f a woman. Accordingly, denying it would be her rig t . 

Forey? ^ " ght belon S s “> ‘be husband as well. This gives rise to a number o 
t0 "Herco Ursp e ’ '^be wife wishes ‘azl is she entitled to it by law? Secon , e 
e °ngs to the wife, can the husband forcing her be accuse o rape 


a matter 
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and grant him peace) to Barirah when she was manumitted -v 
come to own your body ,' 5 so choose .”' 6 The ‘iliah (underlvi ’ ° U haVe 
owning her body has been stated in an unqualified sense^ ?h ^ ° f 
includes both cases. Al-Shafi‘I (God bless him) disagrees with' u U 
her husband is a freeman, and the proof against him is what we h 
related. Further, he adds to the ownership of the husband over her ^ 
emancipation as the husband comes to own three repudiations aft e P °, n 
Accordingly, he is made to own the removal of the contract itself for saf ‘ 
guarding against this excess. re ' 

The same applies to the mukatabah slave, that is, when she marries 
and is set free later. Zufar (God bless him) said that she has no option 
because the contract of marriage was executed with her consent. Further, 
she also has the right to main. Accordingly, granting her the option has 
no meaning. This is distinguished from the case of the slave girl whose 
consent is not taken into account for her nikdh. Our reasoning is that 
the underlying cause is the increase in ownership, and we have seen its 
operation in the case of the mukatabah, because her waiting time is two 
periods and there are two repudiations for her divorce. 

If the slave girl marries without the permission of her master and 
is then set free, her nikdh is valid. The reason is that she now has legal 
capacity for issuing legally admissible statements. The prevention of exe- 
cution of the contract was the right of the master and this has now 
lapsed . 17 There is, however, no option for her, because the execution ot 
the contract took place after emancipation ,’ 8 therefore, additional own- 
ership is not realised. It is as if she married herself after being set free. 

If she marries without his permission for one thousand, when her 
reasonable dower is one hundred, after which her husband has intei^ 
course with her, and she is then set free by her master, the mahr be ong^ 
to her master, because the husband acquired benefits that belonge ^ 
the master. If he does not have intercourse with her until the master » 


15 Does a woman own her body, especially a married woman 


? The issue needs to be 


explored and can have legal consequences. Al-Zayla**' 

l6 It is recorded by al-Dar’qutni from ‘A’ishah (God be pleased wit er 

vol. 3, 204. rer other toa r ’ 

17 ln other words, her emancipation is a kind of ratification by the mas w jth 


riage. She does not have the right to choose now as the marriage was 


her consent. 


'“This line of reasoning creates problems. We believe that what we 
previous note offers a better solution. 


undertak* 11 w|ln 
have said in lhc 
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, ma h r belongs to her, as he has now acquired benefits that 
[jerfiee- ^ q he meaning of a mahr of one thousand is a mahr 
■ite owne 7 „ cnn ;< that the execution of the rnntrurt 


ate oW j )ie d The reason is that the execution of the contract due to 
that is na - s dependent upon the time of the existence of the contract. 
emancip 3 1 n f the mahr is valid and the named amount has 


emattf'P ^ nam i n g of the mahr is valid and the named amount has 
^c° r due ^ jther f or the master or for her). It is for this reason that 
h-f type of mahr is not awarded due to intercourse through a nikdh 
another ( mawqiif ), because the contract is unified by reliance 

^execution, thus, only a single mahr is imposed. 

011 Ir a person has intercourse with his son’s slave girl and she bears him 
child she becomes his umm al-walad; he is liable for her value but 
he is not liable for mahr. The meaning of this issue is that the father 
should claim the child as his. The reasoning is that he has the authority 
to acquire ownership of his son’s wealth for need to ensure survival. Thus, 
he has the right to acquire ownership of his son’s slave girl for preserving 
his progeny. The need to preserve his progeny, however, is less than that 
of saving his own life. Accordingly, he can own the slave girl by payment 
of value and food (that saves his life) without paying its value. There- 
after, this ownership is established prior to the birth of the child and as 
a precondition for it, because the validating factor is actual ownership or 
his right to it. All this is not established in favour of the father so that his 
marriage to her is permitted. Thus, ownership must precede it. This elab- 
orates that intercourse accompanies ownership due to which reason he is 
not liable for ‘uqr (financial penalty for unjustified intercourse). Zufar 
and al-Shafil (God bless them) said that mahr becomes obligatory. The 
reason is that both of them establish legal ownership for purposes of the 
c jaild, as in the case of the jointly owned slave girl. The hukm of a thing 
a ways follows it, and the issue is well known . 19 

He said: If the son gets the slave girl married to his father and she 
liab| S l ° 3 C ^'^’ s ^ e does not become his umm al-walad, he is not 
reaso ^ ^ Va ^ Ue ’ * s liable for her mahr, and her child is born free. The 
d ! S 1 at this marriage is valid in our view, but al-Shafi‘i (God bless 
'n the T^ reeS ' basis of our view is that the father has no ownership 
therefo ^ ^ ou not see that the son owns her in all respects, 

the son h ^ ' S n °* P oss 'bl e that the father own her in some way. Likewise 
3S bnll right of transaction in her and this eliminates any 




ls case ownership follows childbirth and does not precede it. 
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kind of ownership for the father even if it was there. All *• 
absence of his ownership, except that the hadd ic " ls lnc *‘ ca testK 
Thus if his ^ is valid, hi^ro 
is not established, the woman does not become 
he is not liable for paying any value for her or for herchuT^' ** 

He said: If a freewoman is married to a slave and 
master, Set him free for me for one thousand” If he does so^he' 0 -^ 
stands vitiated. Zufar (God bless him) said that it is not vitTated Theff 
in our view, is that the manumission has taken place on account fl*’ 
person who ordered it so that the wald’ belongs to him. If the owne" haS 
tended an expiation that was obligatory on him, then, the manumis- 
sion would move out of her order. According to Zufar (God bless him) 
the manumission takes effect on account of the person ordered, because 
he demanded that the owner set free his slave for him, and this is impos- 
sible as there is no manumission in a case where a human being does not 
have ownership. Accordingly, the demand is not valid and the manumis- 
sion takes effect on account of the person ordered. We maintain that its 
validity is possible by offering ownership by way of necessity, because 
ownership is a condition for manumission on account of the orderer. 
Thus, her statement, “Set him free,” is a demand for the acqusition of 
ownership from him for a thousand and thereafter her demand that he 
set free the slave of the orderer on her account. His response, “1 have set 
him free,” is a transfer of ownership by him and then manumission on 
her account. When ownership is established for the orderer, the nikah 
becomes vitiated due to a contradiction between two types of ownership. 

If she said, “Set him free for me,” and does not mention a sum, the 
nikah is not vitiated, and the wala belongs to the emancipator. This is 
the view according to Abu Hanlfah and Muhammad (God bless t em 
Abu Yusuf (God bless him) said that this case and the previous case^ ^ 
the same, because here he offers ownership without a counter-va ^ 
order to validate his act. Possession is not taken into account, an e ^ 
is like one where a person under the obligation of kaffarah for zt <* T 


“When intercourse is without a valid legal relationship. 



Chapter 58 

Marriages of the Polytheists 


If an unbeliever marries without witnesses or within the waiting period 
0 f^he unbeliever, which is permitted in their religion (if any), and there- 
after both spouses become Muslim, their nikah is acknowledged . 1 This 
,s the view according to Abu Hanifah (God bless him). Zufar (God bless 
him) said that the nikah is vitiated in both situations, except that their act 
is not objected to prior to Islam or prior to litigation in the courts . 2 Abu 
Yusuf and Muhammad (God bless them) had the same opinion as Abu 
Hanifah (God bless him) for the first situation, while they held the same 
opinion as Zufar (God bless him) for the second situation. He 3 main- 
tains that thekhitab (communication) is addressed to all, as stated earlier, 
therefore, it is binding on them. Their act is not objected to, however, 
due to their compact of dhitnmah, but as an exemption, not by way of 
acknowledgement. Thus, when they convert to Islam or come as litigants, 
it is necessary to decree separation, because the prohibition persists. The 
two jurists argue that the prohibition of the marriage of a woman in her 
waiting period is agreed upon by all, therefore, they have to abide by it . 4 
The prohibition of nikah without witnesses, on the other hand, is dis- 
puted, and they are not bound to follow all our laws where they disagree 

Al <jy| a j says that there are traditions about the validity of the nikah of the unbe- 

‘^-^a'uoL^oS. 

d ut t0 tbe contract of dhimmah in the case of residents of a Muslim country, and 
jtl , e ac °f jurisdiction in the case of non-citizens. God knows best. 

♦517' (God bless him). 

apparently Second situation about which they agree with Zufar (God bless him). 
addre s*esofth y a8ree W ‘ th the lmam (God bless hlm) that the unbelievers are not 
° n 'V when they b ’ tl ^' '. S> tbe Y are bound to obey the personal laws of the Muslims 
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with theirs. Abu Hanifah (God bless him) maintains that th 
cannot be established against them as the right of the si -? rohib “ion 
have not been addressed by the khitdb with respect to its 7'^’ 35 the >' 
no reason for imposing the obligation of the waiting period ' ^ I^' 5 
band, because he does not believe in it, as distinguished 'k' 
where she was married to a Muslim as he believes in it Wh "h C3Sc 
is valid, it is valid for the cases of conversion to Islam or litialtio ? "*? 
validity remains. Witnessing is not a condition for such a contra t 
does the waiting period negate it, like a woman who is married and 7 
intercourse under shubhah. nas 

If a Magian marries his mother or his daughter and then both con- 
vert to Islam, they are to be separated. The reason is that nikah among 
prohibited categories carries the hukm of nullity insofar as it applies to 
them, according to the two jurists, as we have mentioned in the case of 
the waiting period. As an objection is raised due to Islam, therefore, they 
are to be separated. According to the Imam (God bless him), the nikah 
is assigned the rule of validity, according to the sound view, except that 
the prohibited categories negate the continuation of nikah as valid, thus, 
they are to be separated. This is distinguished from the case of the waiting 
period as that does not negate continuity. Thereafter, where one of them 
converts to Islam, they are to be separated. In case one of them takes the 
matter to court, they are not to be separated in his view, but the two jurists 
disagree. The difference is that the entitlement of one is not annulled due 
to a claim by the companion, because his belief is not altered due to it. 
As for the belief of one who persists in his unbelief, it does not overcome 
the Islam of a Muslim, because Islam is dominant and is not dominate^ 
(principle). If both become litigants, they are to be separated on t e ' ^ 
of consensus ( ijma ), because such litigation amounts to their conse 
arbitration. 

It is not permitted to an apostate that he wed a Muslim 
unbelieving woman, nor an apostate woman, because e is 0 f 

execution. The period of postponement provided is or t e | at jon, 

pondering over his act. Nikah will distract him from sue LL ^ ne jdiet 
therefore, it is not lawful for him. Likewise an apostate wo f 0 r 

a Muslim nor an unbeliever is to marry her, because s e con tem- 

reflection and the service of her husband will distract er ^ ^ secU rji»g 
plating her act. Further, such a marriage will not be inten e 
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■ and nikah has not been prescribed for itself, but for the 

S r e of the two spouses is a Muslim, the child will follow the reli- 
1 f the Muslim- Likewise if one of them converts to Islam and he (or 
Z‘°7 a s a minor child, the child will become a Muslim due to the Islam 
f ch a spouse, because deeming the religion of the child dependent on 
° -T C areiit is for the welfare of the child. If one of the parents is a Kitabi 
/f flowing a Book), while the other is a Magian, the child will be a Kitabi, 
° this there is welfare of the child, of a sort, because Magianism is evil. 
AlShafiTlGod bless him) opposes us due to conflict resulting in the law, 
and we have already elaborated the basis of preference. 5 

If a woman converts to Islam, while her husband is still an unbe- 
liever, the qddi is to make him an offer of converting to Islam. If he 
accepts, she remains his wife, but if he refuses he is to separate them. 
This will amount to divorce according to Abu Hanifah and Muhammad 
(God bless them). If the husband converts to Islam when he is married 
to a Magian woman, she is to be made an offer of conversion to Islam. 
If she accepts, she remains his wife, but if she refuses the qadi is to sep- 
arate them, however, the separation between them does not amount to 
divorce. Abu Yusuf (God bless him) said that the separation does not 
amount to divorce in both cases. As for offering of Islam, it is our view. 
Al-Shafi‘I (God bless him) said that Islam is not to be offered to them as 
that amounts to inducing them to do so, and we have guaranteed to them 
through the contract of dhimmah that we will not pressurise them to 
accept it. The ownership arising out of nikah , however, is not confirmed 
prior to consummation, therefore, it will be cut off by the mere act of 
accepting Islam, but after consummation it stands confirmed for which 
ceason it is delayed till three periods of menstruation as in the case of 
jaiaq. We rely on the reasoning that the objectives to be attained through 
a . are now lost, therefore, a cause is to be ascertained on which the 
forh^ 1011 ' S k ase< l- Islam is an act of obedience and is not suitable 
a cause for it, therefore, Islam is offered to the other spouse 
tan 3t °^ ec *' ves °f nikah can be secured again through the accep- 
1 *j le C °* ^ ana > otherwise separation will be established through refusal, 
due t r 0 ea5Onin 8 8 iven by Abu Yusuf (God bless him) is that separation is 
a cause that is common between the two spouses, therefore, it is 

I — 

lat ls . die welfare of a the child, of a sort. 
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not like separation that is due to ownership. The two jurists • 
refusal the husband rejected the adoption of what is good?^ 1 ^ 
the ability to do so through Islam. Consequently, the addf h? has 
m the doing of good, as he will in the caseV a hi * 

or one who is impotent. As for the woman, she does not have 
capaaty to pronounce divorce, therefore, the qadt cannot take ov r 2 
function for her upon her refusal. m 


Thereafter, if the qadt pronounces separation between them upon 
her refusal, she is entitled to mahr if the husband had consummated 
the marriage with her, because the marriage was confirmed due to inter 
course. If he did not consummate the marriage with her, there is no mahr 
for her. The reason is that separation is from her side and mahr has not 
been established. It, therefore, resembles the case of apostasy and that of 
a woman submitting to the husband’s son. 


If a woman converts to Islam in the dar al-harb, while her husband 
is an unbeliever, or if a resident of dar al-harb converts to Islam and is 
married to a Magian woman, she is not separated from him until she 
has menstruated in three periods and then separated from her husband. 
The reason for this is that Islam is not the cause of separation, and offer- 
ing conversion to Islam (to the other spouse) is not possible due to lack of 
jurisdiction, however, separation is essential to repel conflict. We, there- 
fore, imposed its condition, which is the passage of menstrual periods, 
in place of the cause, as in the case of a person who digs a pit 6 There 
is no distinction here between the woman whose marriage stands con 
summated and one whose marriage is not consummated. Al-Shafi i ( ,0 
bless him) does make the distinction, as he did in the case of dar 
Islam. When separation occurs and the woman is a resident of the # 
al-harb (as a non-Muslim) there is no obligation of iddah on her 
woman is a Muslim, the rule is the same for her according to Abu & ™ ^ 
(God bless him), but the two jurists disagree. This discussion wi c 
up before you, God willing. ^ 

If the husband of a Kitabi woman converts to Islam, their 
tinues to be valid. The reason is that the nikah between t em 
initially, therefore, it should be valid in this changed situation. 


6 The 'illah in this case is "falling into the pit," but compensation cannot be a 
with it, therefore, it is attributed to the person who dug the ph 
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If one of the spouses moves over to our territory from 
He j. rb as a Muslim, a physical separation ( baynunah ) occurs 
the & T al '- a shaft 1 ! (God bless him) said that it does not occur, 
between V^‘ ouses becomes a prisoner of war, a physical separation 
If one of e between them without talaq , but if both become 

(ba y nuna of °l r together, the separation does not occur. Al-Shafi‘1 (God 
prisoners ^ - t does occur . The net result is that the cause is phys- 

bless him) ^ nQt imprisonment, in our view, while he (al-Shafi‘i) 


2d2l2opposite view. He maintains that physical separation has the 
ffct of terminating wildyah, but this does not lead to separation as hus- 
h nd wife, as in the case with a harbi who is visiting as a musta’min 
(on assurance of safety) or a Muslim musta’min visiting the enemy ter- 
ritory. As for imprisonment in war, it requires freedom of attachments 
favouring the captor, but this is not realised without the termination of 
mkah. It is for this reason that a debt claim against the captive is writ- 
ten off. Our reasoning is that with physical separation, actual and legal, 
the securing of objectives cannot be maintained, therefore, it resembles 
the case of categories prohibited for marriage. Further, captivity leads to 
the ownership of the corpus (body), however, it does not negate nikah 
initially nor does it negate it for continuity, and it resembles purchase. 
Thereafter, it requires the severance of bonds with respect to the subject- 
matter, which is wealth, not the subject-matter of nikah. In the case of the 
musta’min, physical separation has not occurred legally due to his inten- 
tion to return. 

If a woman migrates to our territory, it is permitted to her to marry 

an there is no waiting period for her, according to Abu Hanlfah (God 

beca lW ° j ur * sts sa 'd that she is to undergo the waiting period, 

fore^h Se ^ arat ' on has occurred after entry into the dar al-Isldm, there- 

ar gues th' S ' 30Un< ^ ky the law of Islam. Abu Hanlfah (God bless him) 

imposed ^ Wa *^ n 8 P er i°d is the effect of a prior marriage and is 

ership ofa° ex ^ ress ' ts sanctity when there is no sanctity for the own- 

femaler, 3 ^ enern y- h is for this reason that ‘iddah is not imposed on a 
"• captive. 

she is ur 

‘Satiated fr e ^ nant ’ s h e is not to marry till she delivers her burden. It 
ri| kalj j s valid°2 ^ an ^ a ^ (G°d hless him) that if she does marry, the 
c hild, as ^ the husband is not to approach her till she delivers the 
C ° Urse ), The 6 CaSC P re gnancy resulting from zind (unlawful inter- 
ea soning for the first view is that it establishes paternity. 
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Thus, if legal right of intercourse is effective in the right of pat 
effective in preventing nikah by way of precaution. 

If one of the spouses turns away from Islam (becomes an 
a separation ending marriage occurs without divorce. This is the & ' 
according to Abu Hanlfah and Abu Yusuf (God bless them). Muhammad 
(God bless him) said that if the apostasy occurs on the part of the hus 
band, then, it is separation through talaq, which is analogy upon refusal 
to accept Islam. The factor that reconciles the two has already been 
explained by us. Abu Yusuf (God bless him) relies on the basis we have 
stated for him in the case of refusal. Abu Hanlfah (God bless him) dis 
tinguished between the two situations. The reasoning for the distinction 
is that apostasy negates nikah , because it negates protection by the law. 
Talaq , on the other hand, removes the contract of nikah, therefore, it is 
difficult to deem it talaq. This is distinguished from the case of reffisal 
as the person relinquishes the adoption of what is good. Accordingly, the 
doing of good (by the qadi) becomes obligatory, as has preceded. It is 
for this reason that separation ending in marriage due to refusal depends 
upon a judicial decree, but it does not in the case of apostasy. 

P Thereafter, if it is the husband who is the apostate, she *sent,tled'o 
ftc “ hr if he ha* had —sewhh 
he has not If she was the apostate, then, .she ns ^ „„ 

if he has had intercourse with her. If he has sepa[ a,ion isdne 

she is not entitled to moAr or maintenance, because 

h He saidt If the two become apostate ' ^odbteT him) 

ity „f their nikth, on the basis of .shhsani Jufar ^ 

*at their nikah stands nullified, because the apes y ^ 

a he anostasy of both includes the apostasy ot o back 

“ d o"rLa Hunayfah «£££%$%« - +£ 

doesln 1 ^'^^ of apostasy of one at the beginning. 


Chapter 59 


Distributive Justice in Marriage (Qasm) 


, ___ freewomen, he is under an obligation to 

If a man has two ^ ves ’ * distrib ution of favours, whether both were 
deal justly with of whether on e was a virgin and the other 

fr 01 dTbefor e they married him). This is due to the saying of the 

<*■ !«“>• *£• »" S °" ha :”f 

X i inclined towards one of them, he w.ll appear on the Day of 
Judgement with one of his sides paralysed.”' It is related from A ishah 
[c'(i be pleased with her) that “the Prophet (God bless him and grant 
him peace) used to maintain justice in distribution among his wives, and 
he used to say, '0 Lord, this is my distribution according to my ability, so 
do not hold me accountable for what 1 do not possess, that is, an excess 
in love. There is no detail in what we have related. An older and a newer 
wife are equal due to the absolute meaning of what we have related. The 
reason is that qasm pertains to the duties of performance in the contract 
°f nikah, and there is no difference in wives for this purpose. The extent 
of the visit is a choice left to the husband, because what is due is equality 
a id not the method with which the equality is implemented. Further, the 
equality due pertains to stay and not in intercourse as that depends upon 
Physical activity. 

h°ne of the wives is a freewoman and the other is a slave, then, the 
third ° 7 n an * S ent *^ ec ^ to two-thirds of the distribution and the slave a 
le reports from the Companions (God be pleased with them) 

’'conler) b/th ^'° ni Hurayrah (God be pleased with him). The tradition is 
*ll ^ ret:orded > r P i! erS °^ e *° ur Smian. Al-Zayk‘ 1 , vol. 3, 214. 

y 1 e compilers of the four Sunan. Al-Zayla‘ 1 , vol. 3. 214. 
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indicate this . 3 Further, the lawfulness of the slave is less than the law- 
fulness of a ffeewoman, thus, it must be reflected in their rights. The 
mukatabah , mudabbarah, and the umm al-walad have the same status as 
that of the slave girl, because the element of slavery still subsists in them. 

He said: They do not have a right of distribution in the state of jour- 
ney, and the husband has the right to travel with any of his wives he 
likes. It is, however, preferable that he draw lots between them so that he 
travels with one whose name turns up. Al-ShafiT (God bless him) said 
that the drawing of lots is what is due, because “the Prophet (God bless 
him and grant him peace) used to draw lots between his wives when he 
intended to travel .” 4 We maintain, however, that the drawing of lots is 
for the satisfaction of the wives, therefore, it belongs to the category of 
recommendation. The reason for this is that a wife does not possess the 
right to travel with the husband. Do you not see that at times none of 
them accompanies him. Likewise, it is his right to travel with one of them 
and this period is not taken into account in the reckoning of distribution. 

If one of the wives gives her consent to relinquish her share of the 
distribution in favour of another wife, it is permitted. The basis is that 
Sawdah bint Zamah (God be pleased with her) asked the Prophet (God 
bless him and grant him peace) to retract in her case and to assign the day 
of her turn to ‘A’ishah (God be pleased with her ). 5 She has the right to 
withdraw such consent, because she relinquished something that has not 
occurred as yet, thus, it cannot really be extinguished. God knows best. 


} The reports are recorded by al-Bayhaql and ‘Abd al-Razzaq. Ai-Zayla% vol. 3 > 2 ^ 
"’ll is reported by most of the sound compilations from ‘A’ishah (God be P 
with her). Al-Zayla‘i, vol. 3, 216. 

5 Al-Bukhari and Muslim have reported this case, but without referring to the 
tion. The reason in their record appears to be old age. AJ-Zayla‘I, vol. 3 » 2l6, 
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Chapter 60 

The Meaning of Rada 


He said: The minimum and maximum periods of suckling (breastfeed- 
ing) are legally the same if it occurs in the period of breastfeeding, and, 
to this the prohibition becomes linked. Al-ShafTi (God bless him) said 
that prohibition is not established except by feeding up to five times, due 
to the words of the Prophet (God bless him and grant him peace), “One 
or two sucks or feeding once or twice does not result in prohibition ” 1 We 
rely on the words of the Exalted, “Foster-mothers who gave you suck ,” 2 
and on the words of the Prophet (God bless him and grant him peace), 
“Prohibited by suckling is what is prohibited by lineage ,” 3 without pro- 
viding details. Further, although the prohibition is based on the suspicion 
that milk becomes part of the child adding to growth in bones and mus- 
cles, but this is a matter that is internal (not known), therefore, the rule 
has been attached to the act of suckling. What he 4 has related is rejected 
hy the Qur’an or is abrogated by it. It is necessary that such feeding be 
during the period of suckling, as we have explained. 

Thereafter, the period of suckling is thirty months, according to Abu 
/knifah (God bless him). The two jurists said that it is two years, which 
also ul-ShafiTs opinion (God bless him). Zufar (God bless him) said 
at it i s three years, because the term hawl (year) also conveys the mean- 
n & of transferring from one state into another. It is necessary that it be 

(God K iS recor< t e d by Muslim in two separate traditions. One tradition is from A ishah 
e pkased ^ her). Al-Zayla‘I, vol. 3, 217. 

3^ an 4:23 

Phased 8 re f or d e d by al-Bukharl and Muslim from Ibn ‘Abbas and A ishah (God be 
itl t hem). It has preceded in the first chapter of nikah. Al-Zayla'i, vol. 3. 218. 

” at >s, al-Shafi‘l (God bless him). 
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more than two hawls, as we will explain, therefore, it should b 
three. The two jurists rely on the words of the Exalted "The^ 1 ^^ ^ 
the (child) to his weaning is (a period of) thirty months.”s The Carryin8of 
gestation period is six months and that leaves two years for w m,nimum 
Prophet (God bless him and grant him peace) said, “There is 


after two years.” 6 The Imam (God bless him) relies on the above ^ 
His reasoning is that God, the Exalted, has mentioned two thin 
determined the period for them, therefore, each of the two things ^iU 
have the complete period (of thirty months) mentioned, like the pedod 
determined for two debts, except that He has given a reduction in one of 
these periods, but it remains as stated for the other. Further, it is neces- 
sary to alter the food (of the infant) so that growth dependent on milk 
should come to an end and this occurs by extending the period in which 
the infant gets used to the other diet. Accordingly, it has been limited to 
the minimum period of pregnancy as it changes. The food of the foetus 
alters the diet of the infant, just as it alters the diet of the weaning child. 
The tradition 7 * is to be construed to indicate the period of entidement (for 
expenses), and it is in this sense that the text of the Qur’an restricting it 
to two years is to be construed. 

He said: When the period of sodding is over, the prohrb.t.on cju.- 
„ot be related to suckling, due to the words of the Prophet foil ta 
him and grant him peace), “There is no raja 
son is that the prohibition is based on gro 

period of suckling, because a grown P e f from Abu 

is not acknowledged prior to the period, * ' \ ependent on it. The basis 

Hanlfah (God bless him), for he t is : no 1 g P suckling permitted 
for the termination of growth is th g erm jtted as permitting 

after the prescribed period? It is said that it is P 
it is harmful, for it 9 is part of a human bei g. 


6 It ^recorded by al-Dar’qutni in his Sunatu Al-Zayla% v0 ^ 

'That there is no suckling after W ea r, ^ vo) . 3 . »9- 

•It is recorded by al-Jabaran. and Abd al Ra^ 

’The milk. 


Chap ter 61 

The Legal Effect of Rada 

... /. uck ling) prohibits what is prohibited by lineage, on the 
Hesai<l:Pada reiated ,. except the mother of his foster 

of the tra , to hint to marry her. It is not permitted to 

^mSet ofhis sister on the basis of lineage, because she 
him to mar has cohabited with his father. 

jTcdJbteSTher mother she becomes prohibited for h.m, but this 

meaning is not to be found in tudu . , , c 

It is not permitted to him to marry his foster father’s wife or his fos- 
Itr son’s wife, just as it is not permitted to do so on the basts of lmeage, 
due to what we have related. 3 The asldb have been mentione in t e ex 
to exclude the consideration of the mutabanna as we have elaborate 
The prohibition is related to the laban al-fahl, which is that a woman 
nurses a girl infant and this infant becomes prohibited for the husband 
of the woman (who nursed her) as well as for his fathers and his sons. 
The husband due to whom the woman had milk in her breasts becomes 
the foster father of the infant girl suckled. In one opinion from al-Shafi 1 
(God bless him), laban al-fahl does not give rise to prohibition, because 
e P f °hibition is due to the suspicion of becoming part of him. We re y 
on what we have related. 4 Further, the prohibition due to lineage operates 
° n both sid es and so also due to radd'. The Prophet (God bless him and 

ttyh tra ^hion in the previous chapter. 

'Than * b f Ve ^ een nur sed by a third woman. 

'Thf. <. IS ' P r °hibits what is prohibited by lineage. 

The same tr adit j on as above 
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grant him peace) said to ‘A’ishah (God be pleased with her) “v 
appear before Aflah, because he is your foster-uncle due to rad' 1 l? Car) 
reason is that he (the husband) was a cause of the appearance 0 f ■ ^ 
her, therefore, the prohibition is extended to him by way of preca" 1 * 

It is permitted to a man to marry his foster brother’s (sSr*- 00 * 
The reason is that it is permitted to a person to marry his brothe • ^ 
on the basis of lineage. This occurs in the case of his brother fromT 
father’s side when this brother has a sister from his mother’s side In s h 
a case, it is permitted to his brother from the father’s side to marry her 

In the case of two infants (girl or boy), who have gathered on the 
breast of one woman, it is not permitted to one of them to marry the 
other. This is the rule, because their mother is one and they are brother 
and sister. 

A girl is not to marry any (male) child of the woman who suckled 
her, because he is her brother. She is also not to marry a child (son) of 
her child, because he would be the child of her brother. A foster son is 
not to wed the sister of his foster mother’s husband, because she is his 
foster aunt. 

When milk is mixed with water, with the milk being predominant, 
the prohibition is linked to it. If the water is predominant, it is not 
linked to the prohibition. Al-Shafi‘T (God bless him) disagrees saying that 
it is present in it in reality. We maintain that something that has been 
overwhelmed is legally non-existent so that is does not manifest itself in 
comparison to the predominant ingredient as is the rule in oaths. 

If it is mixed with food (wheat), the prohibition is not related to it, 
even if the milk is predominant, according to Abu Hanifah (God b ess 
him). The two jurists said that if the milk is predominant, the pro i ition 
is linked to it. The Author (God be pleased with him) said that t e vie 
of the two jurists pertains to the mixture that is not touched y ■ 
it is cooked, the prohibition does not apply to it by agreemen . £ 

jurists maintain that what is taken into account is predominate , 
case of water, when its state is not altered. Abu Hanifah ( 0 ■ nt t0 
maintains that the basic thing is food (wheat) and milk is sub 
it with reference to the purpose of mixing. Thus, it is j n to 

dominated. The drops of milk (that may be visible) are bajis 
account in his view. This is correct, because eating w ea 

5 It is recorded by the six Imams of the sound compilations. AJ-Zayla 
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medicine when the milk is predominant, 
the milk is mixed witn ^ ^ remainS the main 

prohWf " di ?C ”= the medicine is for mrengthenmg ,t to ach.eve 

its p»'P ose ' . . with goat mitt, and it is predominant, the prohi- 

lf the mitt is oa ? m ilk is predominant, the prohibition does 

bide" »PP U “ '^deration ofthe predominant ingredient as is the case 

nniapphi 1,1 c0 

** i *' , “' n „f mo women is mixed, the prohibition applies to the 
,f the milk o ^ to Aba Yusuf (God bless him). The reason 

becomes the same thing, therefore, the lesser in quantity 
“ H subservient to what is greater, for the purpose of basing the rule 
^“Slammad (God bless him), as weU as Zufar (God bless him), said 
thnihe prohibition applies to both, because one specie cannot dominate 
an identical specie. A thing is not deemed destroyed when it is mixed with 
its own specie, due to the unity of purpose. There are two narrations 
about this from Abu Hanifah (God bless him), and the basis of the issue 
lies in the Book of Oaths (Ayman). 

If a virgin has milk in her breasts and she feeds an infant, the prohi- 
bition is established, due to the unqualified meaning ofthe text. Further, 
it is the cause of growth, thus, the contribution to the constituent parts 
ofthe infant is established. 

If the milk of a woman is extracted after her death and fed drop by 
drop to the infant, the prohibition is established. Al-Shafil (God bless 
m) disagrees. He maintains that the basis for the proof of the prohi- 
she T | S * C womari ’ anc * ** extends to others through her. By her death 
s °n that in^ rema ' ns t ^ ie subject-matter of prohibition. It is for this rea- 
°f marital rdT' 1 *^ 3 ^ eac * woman does not lead to the prohibition 

tributing to th ^ maintain that the cause is the suspicion of con- 

kdevelopmgHj *** , antS k°dy> ar >d this is due to milk insofar as it leads 
Prohibition bectvn suc ^ a meaning is associated with milk. The 

b L Urial a *d tayamT with respect to the deceased in the case of 

'^Prohibition dueT” 35 tQ Wh ° is legaI1 y Permitted to do this). As for 
''Production anc j t u° lntercourse , it is due to the existence of a means for 
t ’ st ’ n guished due 1 *^° ne due to death. The two cases are, therefore, 
Cl1 ^ - 3 lstxn ctive factor (which is growth and develop- 
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If an infant is given an anema with milk, the prohihif 
lished. According to Muhammad (God bless him) '° niSno 'estab. 
established through it just as a fast is broken with it The A Pr ° hlbiU ° 1 ' is 
ever, is obvious. The factor invalidating a fast is to provide ° n,how - 
body and this meaning is found in medicine. As for the proh? f ° r the 
in radii 1 , it is growth, and such a meaning is not found in anemk ^ 
what serves as food is fed through the top (mouth). ’ because 

If a man has milk in his breasts, and he feeds an infant the nrohV 
tion is not established, because this is not milk as verified, thus groTh 
and development are not associated with it. The reason is that the emer- 
gence of milk can be conceived in the case of one who can give birth 

If two infants (boy and girl) drink of the milk of the same goat, the 
prohibition is not established, because there is no relation of constituent 
parts between a human being and an animal whereas the prohibition is 
due to this. 

If a man marries a grown woman and an infant, and the grown 
woman gives suck to the infant, both are prohibited for the husband, 
because he would be combining a mother and a daughter in marriage, 
and this is prohibited like combining the two on the basis of lineage. 
Thereafter, if he has not had intercourse with the grown woman, there 
is no mahr for her, because the separation has occurredduetoerc 
prior to consummation of her marriage. The mmor g.r u nuW 
one-half of the m0 h, because the separahon has 

her act. Although suckling is era , , , killed the person from 

the extinction of her right, just as though > she had killed^ P ^ ^ 

whom she was to inherit. The us an intentionally ren- 

woman (for the mahr paid to the nu^r) in case she ^ ^ ^ ^ 

dered the marriage vitiated. If she i mblor was married to hum 
against her, even when she knew that th ^ ^ ^ have recourse to her 
According to Muhammad (God bless >* q{ thc z&hn al-R^ ' 
in both cases. The correct view, however, ^ ^ ^ ^ t0 be ^ 
The reason is that she has confirmed^ ^ ^ ^ 

guished, which ls one she js howe ver, the cause of ' ibe i, and 

the destruction of wealth. - . . . 0 f the contract as p imP osed 

suckling is not the basis to, the V , ^ on£ . ha lf '"“* r J Jufia ti»n 

is established merely as a co.nc.den Edition for it « *>* 
by way of mufah as is known, but 
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he is the cause, a wrong is stipulated as in the case of dig- 
fnia rriag e ' If ShC fter) s he has committed a wrong if she is aware of the 
a pi 1 ' Th f ^tended vitiation through rada. If, however, she is not 
Carriage and has Qr she is aW are of the marriage, but intends to drive 
aware the d g ath from the infant, and not vitiation, even then she 
a way hung er an ^ This from our s ide is the acknowledgement of igno- 
hasnot transgress^ in i aw ) for the elimination of the hukm (operation of 
ranee (as an excu 

1116 laV ^' • ony of one woman alone is not admissible in rada‘. It is 
THe '^tTrire testimony of two men or one man and two women, 
established y ^ ^ that it is proV ed with the testimony of a single 

^ y she is known to possess moral probity. The reason is that the 
W ° hVtion is due to a right that belongs to the rights of the shan'ah , 
h fore it can be established through the testimony of a single per- 
m and - s nke one buying meat when a person informs him that it was 
slaughtered by a Magian. We maintain that prohibition cannot be proved 
separate from the loss of ownership in the category of nikdh, and the nul- 
lification of ownership cannot be proved except through the testimony 
of two men or a man and two women. This is distinguished from meat, 
because the prohibition of consumption is distinguished from the loss of 
ownership, therefore, it is considered a matter of ritual. God knows best. 
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Chapter 62 

Talaq al-Sunnah (Divorce Conforming to the 

• “ 

Sunnah) 


He said: Talaq (divorce) is of three types: hasan (proper), ahsan (more 
appropriate) and bidT (innovative, not conforming to the Sunnah ). The 
ahsan form of divorce is that a man divorce a woman with a single 
repudiation pronounced during her period of purity from menstruation 
( tuhr ) during which he has not had intercourse with her. He then leaves 
her alone (does not cohabit with her) until she completes her waiting 
period {‘iddah). The reason is that the Companions (God be pleased with 
them) used to prefer not increasing the number of repudiations over one 
till the passing of the waiting period. 1 This form had greater merit in their 
than a man divorcing his wife by pronouncing three repudiations, 
°ne in each period of purity. The reason is that the ahsan form is the far- 
thest from remorse (leaving a possibility of retraction) and less injurious 
for (the feelings) of women. There is no dispute about the (absence of) 
disapproval for this form. 

The hasan form, which is also called talaq al-sunnah , is that a woman 
\ 0se mari 'iage has been consummated be divorced with three repudi- 
^ l °ns pronounced in three periods of purity (one in each). Malik (God 
a ^ sa fd that it is bid'ah (innovation against the Sunnah ) and only 
stimV re ^ uc ^ ataon * s permitted. The reason is that the governing pre- 
P 1Q n with respect to talaq is that it is prohibited and permissibility 

vni ° f d e d by Ibn Abl Shaybah from Ibrahim al-Nakha‘I (God bless him). Al- 
U| - 3, 220. 
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is granted due to the need of separation. 2 Such a need is 
single repudiation. We rely on the saying of the Prophet (God/™ 11811 a 
and grant him peace) in a tradition from Ibn ‘Umar (God be d| . h ! ni 
both), “It is a sunnah to await a period of purity and then tocT^ 
pronouncing one repudiation in each period.” 3 Further, the rule ^ ^ 
around the evidence of need, which is the pronouncing of divorce°' VeS 
period of time in which desire is renewed, and this is a period ofpurV * 
which intercourse has not taken place. The need, therefore, recurs in 1 ^ 
of its evidence. Thereafter, it is said that he should delay the pronounce 
ment till the end of the period of tuhr in order to avoid prolonging the 
waiting period. It is, however, the stronger view that he is to pronounce 
the repudiation as soon as she attains purity, because he may have inter- 
course with her. This will place the person who pronounces divorce after 
intercourse in a state of trial. 1 * 

Taldq al-bid'ah (innovation conflicting with the Sunnah) is that he 
divorce her with three repudiations pronounced in a single statement 
or three repudiations in a single period of purity. If he does this, the 
divorce takes effect, but he has sinned. Al-Shafi‘1 (God bless him) said 
that each form of divorce is mubdh (permissible) as it is a legally valid 
act so that it leads to its legal effects. Legal validity does not exist side 
by side with prohibition, as distinguished from a divorce pronounced 
during menstruation. The prohibited element is the prolongation of the 
waiting period for the woman and not divorce. We maintain that the 
governing rule in divorce is prohibition 3 insofar as it : leads to the 
mination of nikdh, which is meant to secure interests both of Ins worl 
and the next. The permissibility of divorce is to meet a r ’ jnJ 

separated, and there is no such need of gathering t ree r ^ 0 f purity 

single statement, whereas distributing them over r p afld it 

is established in view of its evidence. e nee > ’ d as 

is possible to conceive the application of the evidence to 

^This statement is to be unde 7 stood in the : hght fi 

presumtion is al-aslu fi al-ashyf al-ibahah. 1 he opp ue ^ ofdivorc , that M* 
tahrim. In this case, the second presumption op f or separ.iU" n - 

an act that is prohibited. The basis for permitting t ;s the, 

met through a single repudiation; there is no n , vo |, 3 , 220. . ,| flrc t 

-’It is recorded by al-Dar'qutm in hts Sunan. M-Z*V pronouncing 1 

’This repudiation will not conform to the Sunnah as he wit 
in a period of purity in which he has had intercourse. 

’The presumption of prohibition has been discussed. 
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act in itself> inso fa r as it is the elimination of 
lega l validity o ^ ^ negate prohibition due to an exter- 
of ***£ is the meaning we have stated. The same applies 
‘ j mining’ and repudiations in a single period of purity, as 

the pronouncing ofwhat we have stated. The narration (from 

***"**?*tad about a single irrevocable repudiation.* it is stated in 
ourjurists) differ . £a violates th<? Sunnah , because there is no need 

a l-Asl that such a ip ^ qualification to effect separation, with such 

to establish an a In a l-Ziydddt it is stated that it is not 

qualification irnm ediate separation. 

disapprove rce u of two types: sunnah pertaining to time 

/^pertaining to number (of repudiations). The sunnah per- 
"" to number applies equally to one whose marriage stands con- 
tam mated and one whose marriage has not been consummated, and we 
have already mentioned this. The sunnah pertaining to time applies only 
to the woman whose marriage has been consummated, and she is the one 
whom the man divorces in a period in which he has not had intercourse 
with her. What is to be observed is the evidence of need, and that is the 
pronouncement of divorce in a period when desire is renewed, and such 
a period is that of purity in which intercourse has not taken place. As for 
the period of menstruation it is a period of repulsion, and desire subsides 

with interrmircp rtnrp in u r»r»rirvH rsf nnrihr 


In the case of a woman whose marriage has not been consummated, 
he may divorce her in the period of purity or of menstruation. Zufar 
( od bless him) disagrees, as he deems it analogous to the case of the 
^oman whose marriage stands consummated. We maintain that desire in 
t rue and° & WOman w ^ ose marriage has not been consummated stands 
attained throu hi due t0 menstruation, unless his aim has not been 
'• is renpw^j^ er ' ' n case °f one whose marriage is consummated, 

H^d , t Z n8,hePeri0d0fpUri,> ' 1 

a 8« and the hu h V ^° m . an does not menstruate due to minority or old 
” fl k> he is to di Vo an , W ‘ s ^ es to divorce her thrice according to the Sun- 
J| e ‘ s to pronoun / 6 ** ° ne re P u dtation. After a month has passed 
as Passed he is to anot **er repudiation and then when another month 

eir c ®se the month 0 ” 011 " 06 another re Pudtation. The reason is that in 
acts as a substitute for the menstrual period. God, 
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the Exalted, has said, “Such of your women as have passed the 
monthly courses, for them the prescribed period, if ye have any doub^ 
is three months, and for those who have no courses (it is the same ) 1 [*' 
those who are pregnant, their period is until they deliver their burdens 0 '' 
Substitution with the month is specific to menstruation, so much so that 
the vacation of the womb is also reckoned through months in the case 
of such a woman, when this is usually assessed through the menstrual 
period and not with the period of purity. Thereafter, if the divorce was 
pronounced in the beginning of the month, the reckoning of the months 
will be based on the moon. If it is pronounced in the middle of the month, 
the reckoning will be on the basis of days for the distribution of repudi- 
ations. The calculation of the 'iddah will be made in the same manner, 
according to Abu Hanifah (God bless him). According to the two jurists, 
the first month is completed by its end, while the months in between on 
the basis of the moon. The issue is similar to cases in hiring . 8 

It is permitted to him to divorce her'' without any separation based 
on time bTeen intercourse and divorce. Zufa, (God bless hurt s. 

. tVipm with a period of one month, as the month 
that he is to separate them withapeno ^ ^ ^ int£r£0urse 

acts as a substitute for mens ru ■ d month. 

destre goes away and is the case of such 

We maintain that there is no j who menstrua te was 

women, while the disapproval in the case ^ will become 

on this basis. The reason is that by ^ ^tlner stated (by Zufar), 
vague. Desire, even though it go . J a man desires to have inter- 
yet increases due to another reason, m£ egnan t, and tte » 

course with a woman who is no t hkely in this case wdl 

for avoiding the burden J, e per iod for U*"- 

the period of desire, therefore, ft will 

wh „ „ pregnant/" womwl 

rSC^^«^ fbe “ min8pre8na 

" nr the number of day*- 

7 Qur’an 65 : -4 , a upo n the moon or m rninority 

,h. d« •» ° ld •* 

9 That is, a woman who 
10 See next issue. 
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ntor the person desires her as she is bearing 

rse is n0trele reduced due to intercourse. 

^W^ordinglr. d “ ,r ' “ ‘ " nsnt woman) thrice in the period pre- 
hisch'^' j iv0 rce her (the p S every two repudiations with a 

H Vby the SW ” Mfl Abfi y Harffah and Abu Yusuf (God bless them), 
scribed b f ding to Abu Han lhat he is to pronounce 

month- aCL ^ Zufar (God bless t ’ he ( me thod of the) Sunnah. 

repudiation accord^ g ^ fe that ,, is prohibited 

* h : dh and the shan’ah has prescribed a separa^ 

Z« Sw whereas a month is not the penod prescnbed 

tion oftheper |od ( ' dd , ’ ghe wil] 5ecome like a woman whose period 
for thepregn ant ' v ^ extended (sQ that the next repudiation cannot be 
of purity has becon , e that the permissibility (of divorce) 

pronounced). The tw ^ The month is evidence of this need 

Jrf* woman in the menopause or one who is a minor 
as in the case ot tne . , f Dur i tv ) The reason for this is 

** one^onth^renewsdeshe in conform^ with normal 

that * .J before a month is suitable for identifying the need and serves 
Sent for it. Vhis is to be distinguished from the case of the woman 
whose period of purity is extended, because the identification of the nee 
in her case is the (renewed) period of purity (often menses) for she does 
menstruate, and such purity is desired in all periods, but it is not so in 
pregnancy (as renewal of purity is only after pregnancy). 

If a man divorces his wife during a period of menstruation, the 
divorce does take effect. The reason is that the prohibition of doing so 
is for a reason other than the issue of validity of divorce, and this we have 
already stated. Accordingly, the validity of divorce is not negated. It is, 
owever, recommended that he make a retraction in her case, due to the 
words of the Prophet (God bless him and grant him peace) addressed 
wife’^ u G0d be pleased with him), “Order your son to take back his 
This st^ en be son ^ bad c h vorced her during her menstrual period. 
u r g es fe ^ rnent c °nveys the validity of divorce in such a case and then 
some of r° n : Thereafter > rec °mmendation (of retraction) is upheld by 
l 0 r y»actinp r u ,UriStS •^ as ^d‘rTh), but the correct view is that it is obliga- 
i° r Undoing 011 true ' ntent the command. Further, it is obligatory 
e offence to the extent possible, by removing its legal effect 


5recor ^V5r^ 
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and that is the ‘iddah, and so also the injury caused by the prolonu t 
of the 'iddah.' 1 8 ° n 

He said: When she has attained purity and then received her monthl 
course followed by the next period of purity, if he likes he may divorce 
her or if he likes he may hold on to her. He (the Author, God be pleased 
with him) said: This is how it has been stated in al-Asl, while al-Tahawi 
(God bless him) has stated that he may divorce her in the period ofpurity 
following her first monthly course. Abu al-Hasan al-Karkhi (God bless 
him) said that what al-Tahawi has stated is the view of Abu Hanlfah, 
while the view of al-Asl is that of the two jurists. The reasoning under- 
lying the view in al-Asl is that the Sunnah employs menstruation for 
effecting a separation between two repudiations, and the separation here 
is through part of the monthly course, which is to be completed through 
a second course. As it cannot be split into parts, it has to be completed. 
When the second monthly course is complete, the period of purity fol- 
lowing it is the period conforming to the Swmah , therefore, divorcingher 
in conformity with the Sunnah is possible. The reasoning for the other 
view is that the legal effect of the divorce has become non-existent due 
,0 retraction. The situation now is like one where no dr*®. has ^ 
pronounced during menstruation. Thus, dtvorcmg her m the penod 
purity following it will be in conformity with the Sunnah. 

Ifa man says .oh,, wife, who menstrua*, -£££££ 
consummated marriage, You are ivorc ^ gj s statement. 

„aK when he had no particular n,yyah ^oo*ted »«h " 
she 1, divorced with one repudiation ^f£Z*^** 
purity. The reason is that the character ton : <* h-sun™ 
and the time of the Sunnah form is a P' rl ? ,( at all three shouM 
course takes place. If he had formed ,he beginning 

take effect that very moment or one " P u ) a , Thjs is „ whether they 
month, then, they wiU take effect as he m end A Jh ^ of 
become effective during the state of menstr m tor opera®** 

Zufar (God bless him) said that which opP*$ 

once is no, valid as it amounts to Mah (mn ro l,ablc ntearnne 

Sunnah. 11 We maintain that his myyah include, as 

j,j c h il can* 10 ' 

is obligatory, and an ae. ' 

be undone is also obligatory. 

,} This is an interesting idea. 


I p,yOB££_ 
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rcC) inso far as the legal vahd- 

rdjt , of the occurrenc, e of d (he Smnah an d excludes 

ihe W* ^ Acting 01 once dso arts $mmh Accordingly. h» 

veur®*' ^ tH ) doeTnoU® ^ e ^ orm conforming to the Snn- 
thC ^ 3 nfied statement be opera tive. 

*$,„»**»** menstruates or is one in whose 

**; fthe woman is •« menses), one repudiation wUl 

JU*S are mon[h , and another the following 

* effect at once, ano h evidence of need in her case is the month. 
11' TOw for those who have periods, as we have explamed. 

like the perio 0 P that all three were to take effect at once, 

glwhadformed Aeniyy bi Bs ^ disagreeing , as we elaborated, 
they do so, with „ divorced according 

“rr'r^tt ro::", mention the word “thrice," because the 
ofthree operating at once is not valid for such a statement. The 
felon is that the niyyah of all three acting at once is valid for such a case 
where the character lam (in li ’ ssunnah ) is for the timing. As this state- 
ment applies to timing in a general way, therefore, it necessarily implies 
that the occurrence of the repudiations be taken in a general way. Thus, 
when he intends the operation of all three at once, the generality with 
respect to timing stands nullified. Consequently, the intention of three is 
not valid. 

fa.i Legal Capacity for Pronouncing Divorce 

Th #4' 

The divorce pro* 101111 ^ ^ an ^ husband is valid if he is sane and major. 
So >n sleep ^ nnt n0l ! n , Ce< ! a m “ 10r > an insane person and one doing 

and grant him peaTel-'p ’ W ° rdS ° f the Pr °P het (God bless him 
nilnor and an i nsanp ’ bdch ; f ‘vorce is permitted, except the divorce of a 

^al faculty (‘n°iv j 4 T u 6 reason 1S that le 8 al capacity depends 
ack th 's faculty. The ? Wlth whlcb one can discriminate, and these 
Person asleep cannot exercise a choice. 




<5>i ? a ^ ,a ^traH^ ' ~ 

<'?**>’ f» P er f° r mance). The 

° f ' "VI* is based “ ,hii or “pacify 

on the attribute ofbeing a human, a natural person 
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The divorce of the person coerced takes effect. Ai-Shafi‘l (r 
him) disagrees. He says that coercion cannot exist side by side ^ ^ 
tion ( ikhtiydr ), and it is through this that acts are legally ac k^ WU . h VoIi - 
This is distinguished from the case of one joking, because he has 
in (not) using the words of taldq. Our argument is that he haTmtH 
the occurrence of divorce with respect to his legally married wife whil h 
was in possession of his legal capacity. These attributes are not lost due r 
his situation and for the repelling of his predicament on the analojof 
the obedient person, The basis for this is that he knows the two evils and 
he has chosen the least of these. Such a choice is a sign of intention and 
volition, except that he is not happy with the legal effects of his act. This 
does not alter his situation, just like that of one doing so in jest. 

The divorce pronounced by an intoxicated person takes effect. The 
view preferred by al-Karkhi and al-Tahawi (God bless them) is that it 
does not take effect. This is also one of the two opinions of al-Shafi'i (God 
bless him). The reason is that intention is valid due to the rational faculty 
and he has lost this faculty. It is like the loss of the faculty through banj 
( bhang in Urdu; henbane) and medication. We maintain that his reason- 
ing faculty is lost due to a cause that is an offence. The legal effects have 
thus been deemed retained as a deterrence for him. If he drinks liquor and 
then develops a headache so that he loses his mind due to the headache, 
we would say that the divorce pronounced in such a state does not take 

effect . 16 l;. 

Divorce by a dumb person through gestures takes effect, because 
gestures are known and are taken to stand in place of expressions 
Li, of need. The reasoning will be presented at the end of this boo 

God, the Exalted, willing. ; r , M nective of 

The divorce of a slave girl consists of Two re p “di^ coD . 

her husband being a freeman or a slave. d bging a freeman 

sists of three repudiations rrrespect.ve of her h d ? of repud ia- 

or a slave. Al-Shaff! (God bless him) said that the ^ prophe t(God 

tions depends on the status of men, due to the wo 0 f men, 

bless him and grant him peace), “Divorce *l*££*^ descrtbe 
while ‘iddah depends on the status of women F red for ,t. 

as an owner is an honour and human beings have P 

*7 It is a gharib tradition that is recorded by tbn Ab y 
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, human is perfected in a freeman, therefore, his 
meaning of being jl rf > a ter. We rely on the words of the Prophet (God 
The p rship iswidera u;m peace), “The repudiations for the slave girl are 
S him and g rant io a consists of two menstrual periods .” 18 The rea- 
l n andh erWalUng Libility of permitting marriage with a woman is a 
son is that the per concerned . slavery has the effect of halving these 
blessing as far aS , at a repU diation cannot be halved, therefore, two com- 
blessings- except assigne d. The interpretation of what he has related 

P le!e pronounced by men . 19 

is that divorc a woman w i t h the permission of his master and 

!f a slave m ^ divorc£ takes effect. a divorce pronounced by the 
thm dlV ,° o r £s eS nol take effect against the slave’s wife. The reason is that 
"let-ship^ nikah belongs to the slave. Its relinquishment, therefore, 
belongs to him and not his master. 


M 3, ji^ nsare recorded bv it!- '^mar (God be pleased with them). Thediffer- 
"Tbj, j s ^ d Dawud, al-Tirmidhi, Ibn Majah and others. Al-Zayla‘1, 

adUl °n reUed u P on by al-Shafi‘i (God bless him). 


C hap ter 63 

pronouncing Divorce 


Ta/flfl (divorce)' is pronounced in two ways: direct expression ( sarih ) 2 
and indirect expression ( kinayah ; allusion). Direct expression includes 
a man’s statement , 3 "You are divorced,” “You are a divorced woman 
( mutallaqah ),” and “I have divorced you.” Talaq takes effect with these 
expressions and is of the retractable (revocable) form ( ra;‘f ). 4 The rea- 
son is that such expressions are employed 5 for pronouncing divorce and 


'That is, repudiation. 

2 Words that convey their meaning explicitly. 

J A statement is essential. Talaq does not become effective by mere inner resolve and 
intention. An opinion attributed to al-Zuhr! is that it does become effective. 

4 The Legal Effects of Irrevocable (Ba’in) Divorce. — The legal effects ( hukm ) of revo- 
cable divorce have been explained by the Author, however, the irrevocable forms need 
M)me e hboration. Irrevocable divorce is classified into two types: (1) three repudiations 
anil (2) one or two repudiations. The rules for each type vary according to the free- 
^ or slavery of the spouse. Here we focus on free persons. When the repudiations 
course ^ ree ’ onc or two, the result is that the husband cannot have inter- 

W0man w hhout a new contract of marriage, his pronouncements of 
and thef ^ 316 * ne ^ ec ^ ve ’ there can be no Ixan (imprecation) between the spouses, 
howeverVh ^ mutua ^ inheritance between them. The resulting prohibition is light, 
mar i and l mean ^ n 8 is that he can marry his wife without her marriage to another 
than three 11 SC ^ Uent divorce. The explanation is that an irrevocable divorce, with less 
abject-matt ^ U (^* at *° nS> resu ^ s tn loss of ownership, but not in the prohibition of the 
ln the loss of r Woman )' As compared to this, three irrevocable repudiations result 

beco,ne Perm OW K| erShip 3S WeU as P rohi bition of the subject-matter. The woman can 
5 ln Ptactic^ 1 6 ° n ^ S ^ e marr i es another man and is then divorced. 
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are not used for other matters. They are th™ a- 

expressions are followed by retraction on the Su ch 

These expressions 8 do not denend imr, • fthet ext . 7 

son is that such expressions are direct for this'^rpose t"?” 1 ' The 
mon use. Likewise, where he has intended irrevrT i i- Ue t0 their c °m- 
that he has intended immed.ate execution of a mattenhmh?! is 
made contingent upon the termination of the ,*i . 

Accordingly, such an intention reverts to him . 9 8 Pen ° d ^ ,ddat '' 1 ' 
If he intends a release from the comnart hv hi. 
talaq, it is not admissible for a judicial decree, as it comrades th? 6 "' ° f 

X XrA hUt lt W K U1 t e admissible for Whal is betvy een him andGod 
the Exalted, because he has intended what can be included in the proba 

ble meaning of the statement (and God knows the inner intentions). If he 
intended thereby release from labour, it is neither admissible for a judi- 
cial decree nor for what is between him and between God, the Exalted. 
The reason is that the word talaq is intended for release from a bond and 
the woman is not in bondage for labour. It is narrated from Abu Hanifah 
(God bless him) that it is admissible for what is between him and God as 
he has employed it for release. If he says, “You are a mutlaqah (instead of 
mutallaqah ),” it does not amount to a pronouncement of divorce except 
through his intention. The reason is that this word is not used in practice, 
therefore, it cannot be treated as a direct expression . 10 

He said: By the use of such an expression (direct) only a single repu- 
diation takes effect even if he intended more than this. Al Shaft i ( 
bless him) said that what he intends takes effect, because his stateme 
probably implies this. The mentioning of one who divorces imp ^ 
mentioning of divorce in the literal meaning, just i . ffl nu0lbfr 

scholar implies scholarship. It is for this reason indicat j on of spec- 

is associated with the statement so that it becomes so that for 

.fication. We maintain that an attribute conveys the Mgu ^ stateme nt 
the dual the word tdliqdn is used and for three tau q, tion ing° f 

does not imply a number because it is contrary to d- The 

►These expressions are explicitfor purposes of talaq. 

■The text is Qur’an 1:228. , e 

"That is, direct expressions. ability the rule imposed by 

9 In other words, even if he intends .rrevocabd.ty, 
with respect to retraction operates. , d$ upon the accomp-mvmb 

"'In other words, an indirect exprcssi P 



c er is the mentioning of divorce, which is a description of the 
lhf not that of divorce, as that is repudiation. The number that is 
" on,aI 1 te dw!th it is an attribute of the verbal noun that is implied, which 

three repudiations, like the statement, “I gave him abundance,” 
fjC a substantial (abundant) grant. 


[f he says, “You are al-taldq (divorce),” or “You are the taliqun al- 
Mifl?” or ^ 0U are a °d if he does not have a partic- 

ular niyyA or he ijltends 3 sin 8 le repudiation, or two, then a single 
retractable repudiation will take effect, but if he intends three, three 
repudiations will take effect. The occurrence of divorce through the sec- 
ond and third statements is obvious. The reason is that if he had merely 
mentioned the attribute, divorce would have occurred. Thus, when he 


men noun siieugmcm n, me divorce occurs a priori. As for its occur- 
rence through the first statement, the reason is that the verbal noun is 
sometimes mentioned when the nominal term is intended, like saying a 
* who is W/, that is, 'ad, l (just). This amounts to saying, “You are a 

** "V- are 

retraitahlpb ^ ^ n ° myyah is needed - This will be deemed a 

merit of duem’ T "'a™ ^ * 15 3 d ‘ reCt Pronounce- 

wl) b: valid, because the ^ d “ pread . use - The n Wah of three divorces 
multiplicity, because it U ^ n ° Un ' mpheS § eneralit Y of meaning and 

r Un ’ thUS ‘ * WiU be treated ^ all 
'^'udirig the whole. The in m the !east . with the Probability of 

‘' n °i valid, with Zufar fCnd ' ki ' 00 u • tW ° re P ud ' at >°ns in this statement 
** « P-t of XL * u ^ He maintams that 

o " 5 Parl is valid as well as ^ mtenti ° n ° f three iS Valid that 

S* ? V: * d as it is a ^ We ** that the niyyah 

dass. repudiations is vatvi that when the woman is a slave, the 
Satem, f ° r tW ° ia the case of th her C3Se takln § int0 account the 
% u u nt ^ 0es not imDlv n k 6 ^ reewoman > it is a number and the 
' S obse rved for s inT, l**’ The reason is that the meaning of 
^Say s Uy tance or a single <, § ar words > and this is possible through 

a,e .*» pmll-ufo’ dl,al iS eliminated from these. If 

She K by the word tdlin \ and maintains Aat he intended one 
Vi . 10 be deemed truth re P udiation b Y the word al- 
s uitabl e f 0r V The reason is that each word taken 

Cc urrence of divorce. It is as if he had said, 









“You are repudiated, repudiated” With such a statement two retra 
repudiations take effect when he has consummated his marriage with h ' 

If he attributes divorce to the woman as whole or to what is l* 
to be the whole, divorce takes effect, because he has attributed it ,!“ 
object of divorce. This is like saying, “You are repudiated.” The reason ' 
that the character ta (in anti) is a pronoun for the woman. And so also it 
he says, “Your raqabah (neck) is divorced, or 'unuq (neck) is divorced" 
or “Your head is divorced,” or “Your soul,” or “body” or “corpus” o r 
“vagina” or ’’face.” The reason is that these words refer to the entire body. 
As for the words “corpus” and “body” it is obvious, and so also the other 
words. God, the Exalted, has said, “The freeing of a raqabah!’" And He 
said, "They would bend their necks in humility.” 12 The Prophet (God 
bless him and grant him peace) has said, “God has cursed the furiij on 
the suruj (saddles).” 13 It is said, “So and so is the ra’s (head) of the peo- 
ple,” “O face of the Arabs," and “His soul expired,” meaning his self. In 
the same sense, the word dam (blood) is used, “His blood is permissible.” 
Among these words is also nafs (self), which is obvious. 

The same applies if he divorces an inseparable part of her, like saying, 
“One-half of you or one-third is divorced.” The reason is that the insepa- 
rable part is the subject-matter of all transactions like sale and others. In 
the same way it is the subject-matter of divorce, except that it cannot be 
separated with reference to divorce, therefore, the whole is intended by 


ay of necessity. „ 

If he says, “Your hand (arm) is divorced” or “Your foot is divorce 
le divorce does not take effect. Zufar and al-Shafi I (God bless t em 
lid that it does take effect. The same disagreement applies to eac S P^ 
ied part, as it does not express the meaning of the entire o Y- ^ 
vo jurists (Zufar and al-Shafi‘1) argue that it is a part that is en^ ^ 
om by virtue of the contract of nikah, and something that as ^ lt 
is becomes the subject-matter of the contract of nikalt- Conseq 
ecomes the subject-matter of talaq as well. The rule is, t * iere t ^ f ’ eaC j s to 
shed for utilisation by attributing it to talaq and thereafter 
ie whole as in the case of the inseparable part, This is distingu^^.^ 
ae case where it is attributed to nikah, because extending t 


"Qur’an 4:92 

"Quran 26:4 .^laV V -' * 

Al-Zayla‘l says that this tradition is gharib in the absolute sense ' , ^ [bn 
^28. He adds that it may be supported somewhat by a tradition repo 
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is that the prohibition of the remaining parts 

..ihited. 1 * The reason , n the ase of divorce, the matter 

finales permis**' Y attributed divorce to something that is 

*£> ore, it becomes redundant. 1. is as if he had 

*:» -R £5?- n* Tbe reason ^ 


• 0 reverses- ihererore, u oectuuco — - 

”o, its subjeh- rna«e • The reason is tha , the subject- matter 

attributed it h “ !' is a restr iction. because divorce ,s based upon the 
is that in which and in the hand there is no such restriction. 

, amoral ol such resmet ^ ^ ^ attrjbutt , he c0 „ trac , of ntUr to 

It is for *is «>“" f an inseparable part, as that is the subject-matter 
i, as distinguished from l ^ is valid. Likewise it is 

of m a"d a " rl ,"L The jurists disagreed about the woman's back 

.kasubject-matutrof^. ^ ^ in thisgasets not vahd 

and her stomach. The c does not refer t0 the entire body, 

as an expression naming P ’ one -half of a repudiation or one- 

lf he divorces her by pron g j. .- The reason is that 

third »f h, he has d, voiced her • *** ^ 

divorce cannot be fragmented an same res ponse is given 

amounts to the pronouncement of the pre- 
fer any part that he may mention, 1 due to the expia 

vided - J • with three-halves of two repudi- 

If he says to her, “You are divorced with three js that 

ations,” then she is divorced with three repu w j ien t hree such 

one-half of two repudiations is one repu iat10 ^’. . ’ l y ] 0 pical neces- 

halves are combined they amount to three repu 13 , repudiation,” 

sity. If he says, “You are divorced with three-ha ves ^ t h a t [he 

it is said that this amounts to two repudiations. ^ as t0 be com- 

total comes to one and one-half repudiations an amounts to three 

pkted (into a round figure). It is also said t at comes to three 

repudiations as each half is completed in itsel , an 

repudiations. ,n to two or up to what 

If he says to her, “You are divorced from one ia t - on jf he says, 

is between one and two,” then it amounts to or3e ^^ e „ it amounts 

“ Fr om one to three or what is between one an ’ blesS hiin ). The 

,0 ^o- This is the view according to Abu . am a nd in the sec 

tVV ° joists said in the first case that they arnou" [hat in the first 

0n dcase they amount to three. Zufar (God bless h.m) 

( That >s, extending permissibility from P ^.y out stomach is 
(f) is. if he says, “Your back is divorced, 0 
Li ' te a fourth or a tenth and so on. 
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case nothing takes effect, while in the second case i, 
dtation. This is based on analogy. The reason is thaTaT' 5 
does not include the limits mentioned, just like o„ dermi' 

to you from this wall to that wall."* The underlying “(l" 8 ' " I >*« »U 
jurists, which is based on mihsan, is that such a sL? '" gof “■'>»« 

customary way is intended to mean the whole ,f !!?'"' « the 

to another, “Take from my wealth from one dirham^" y °“ Woul<i ® 
dirhams. According to Abu Hanlfah (God bless him^ V° ° ne ^ Unt ^ r ed 
what is more than the minimum mentioned and what klei" 1 '?' 1 ' 4 ” 
maximum mentioned.- Thus, people say, “My age is hoi <1 
enty or what is between sixty and seventy" They mean th T* u 
have mentioned. Intending the whole (i in ZZ7 , £££ 
m whtch the basic rule is that of ibahah (permissibility)! and will 5 
mentioned (by the two jurists), but the primary rule for divorce » that 
of prohibition. Thereafter, the first limit must be present so that the sec- 
ond can be based upon it, and its presence is there when it occurs legally, 
as distinguished from sale, as the limit is present in it prior to the sale. 
If he intends one then morally it is taken into account, but not legally. 
The reason is that his statement probably includes this meaning, but it is 
contrary to the apparent meaning. 

If he says, “You are divorced one in(to) two,” and he intends mul- 
tiplication and calculation thereby, or he does not have any intention, 
then it amounts to one repudiation. Zufar (God bless him) said that two 
repudiations take effect according to the practice in arithmetic (nu-A 
This is also the opinion of Hasan ibn Ziyad (God bless him). We 
that the effect of the proposition is to increase the multiplicands an 
the result of multiplication. Increasing the components of a repu 
does not lead to an increase in its number. 

If he intended thereby “one and two,” then they c j iara c- 

repudiations, because this is the meaning probably imp ® things 
ter “waw” is for conjunction and enveloping and it com 

Jqj. excludes ^ 

‘ 7 This type of reasoning appears to be similar to that adop ^ ^ 

elbows from washing in the case of minor ablution (ww. w • u erS mention ’ 
l8 This means that if there is a number in between two .^r in b etvl ^ . n 
the middle number that is considered, but when there is ”° oW j ec jgecl. Thus, 
numbers mentioned then it is the lesser number that is one . 
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v marriage is not consummated one repudia- 
enveloped. « «’ n ' his statem ent “one in two." If he intend, one with 
110 „ takes effect, a- ^ (ake effectib ecause the word Jr conveys the 
thtee reputot ^ ^ ^ words of the Exalted, “Enter J1 (with) m, 

, tat' is! with my servants. 

s " ,an ,t „ ne number to be included m the other, one repu- 

lf h£ tTke effect The reason is that divorce does not work as a 
diation will «“ second number becomes reduntant. 

wrapper, er . wo y and intends multiplication and calcu- 

If he says, , effect. According to Zufar (God 

lation thereby, two r fP udl ;*'° - s thatthe resu lt implies that these 

bless him) , these are t rte. maintain lhat 

are four, bur repud, atrons cannot be n excess ot n dabo . 

ori, .he first number mentioned wrll be taken mro accoun 

lf he says, “You are divorced from here up t0 od bless 

one repudiation, and he possesses the ng t to re , attributed 

him) said that it is one irrevocable repu tation, ^ because 

extended length to it. We maintain that in fact he ma 
when it takes effect, it will take effect in all locations. ^ en s j je ^ 

If he says, “You are divorced at Makkah or in were y 0 say, 

divorced at once at all locations in all lands. L S p e cific to 

“You are divorced in the dor.” The reason is that i ^ hereby “when she 
°ne location to the exclusion of another. If he m0 rally, hot not judi- 
teaches Makkah,” he will be considered truthful _ againSt the 

eially, because he intended a concealed meaning j; vorce d and you 
a Pparent meaning. Likewise, when he says. fl0t t0 be deeme 

are ill” If he intends thereby “when y° u 

huthful judicially. Makkah.” shewUlr \°‘ 

If he says, “You are divorced when yoo e ” £ reason is th at h _ e ™ ur 
be dee med divorced till she enters Makkah ^ divorC ed ^ 

lt com ingent upon her entry. If he sa y s> a ct of entry f or e, it is 

e ^ tr Y into the dar” the divorce is hn e h ^ration, th duration. 

ussociation between rhe condiuon it „,,h 0* 

1‘nked with entry due to the difficulty o 
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' one into two. 
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63-1 Associating TalAo u 

. a ^aq withTi Me 

If he says, “You are divorced tomorrow” ,h . 
effective against her with the rising of A ’ h the re Pudi a tin 
dated the entire next day with divorc/al"' ^ ' KSOn is •haiY’® 1 ^ 
m its first part. If he had tntended by tiTl 7 Udia «™ tak« 
deemed truthful morally, bu, fo / a <* the day, ht 

he has , mended the restriction ofa general m Th ' «wmX 
able, but „ conflicts with the apparent ^ wh '" «*■ i. pi 

then T^ewdfl^e^heldlKntndTo "the ^hne^te^d'fi” ° r '' torriorrow today" 

take effect "today" in the first statement and' tom"' it •« 

statement. The reason is that when he says “todav" h™" “ ,ec "" d 

execution, and what is immediate does not ad *> e ■"tends immediate 

says ''tomorrow,” it amounts to association a*™, “ aocmi ' jn When he 
be immediate insofar as that amm n an what is associated cannot 

both cases, the second wordtecomes redundaif 1118 “* aSS ° dali<M ' 

that he huenHed^H? are , d '™ r L “ d duiln e tomorrow, and he then says 
accorrH , sl ** ' nd ° f ,he ^ his “-ternem is admissible in l,» 
according to Abu Hanifah (God bless him). The two jurists said that it 

• Tu m laW exclusivel y (morally it is). The reason is that he 
associate t ^ e entire day with divorce and it becomes like his statement 
omorrow, as we have already elaborated. Consequently, it takes effect 
1 n t e first part of the day in the absence of intention. The reason is that 
e omitted the word “ft” and inserting it has the same effect as it is a 
duration in both cases. According to Abu Hanifah (God bless him), he 
intended the actual meaning of his statement, because the word /T is for 
duration and duration does not require that it be covered entirely. The 
determination of the first part as the time of legal effect is due to the 
absence ofa contrary implication. If he determines it to be the end oft 
day, then the intended determination has greater priority as Compaq 
to the necessary. This is distinguished from his statement ’ tomorrow, 
t at implies the entire duration insofar as he has associated it v ' ,lt 


says, “By God I will fast for my lifetime,” while the parallel for th 
!?’ > God 1 will fast during my lifetime.” The same applies i 
dahr ” and “fi al-dahr” 
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“You are divorced yesterday,” when he married her today, 
If he says- The reason is that he associated with a time that has 
there is n ° w hich negates the right of ownership of taldq. It is, 

already ret } un dant and is like saying, “You are divorced prior 

therefore' 

e of m y creation.” Further, the statement can be sound if it 
to the time .^ ormat j on t ^ a t there was no nikah or that the woman was 
conveys tie i QU ^ pronouncement of another (earlier) husband. If 
d T d married her prior to yesterday, the divorce takes effect at that 
h£ ha ^because he did not associate it with a negating situation. Fur- 
Trthe statement cannot be deemed sound as a report either. It is, 
therefore, a new act and a new act that is associated with the past takes 
effect at the present moment. 

If he says, “You stand divorced prior to my marriage to you,” the 
statement has no legal effect, because he has associated it with a negating 
situation. It, therefore, amounts to saying, “I divorced you when I was a 
minor,” or “when I was asleep,” or it may be taken as a report, as we have 
mentioned. 


If he says, “You are divorced as long as I do not divorce you, or 
"till 1 do not divorce you” or “till such time that I do not divorce you, 
and then remains silent, the woman stands divorced. The reason is that 
he associated divorce with a time that is devoid of repudiation, and this 
happens when he remains silent. Further, the words till and until are 
explicit with respect to time as they represent durations of time. Likewise, 
'he word “md” (as long as) is for time. God, the Exalted, said, As long as 
^ ive, 21 that is, during your life. 

If he says, “You are divorced if 1 do not divorce you, she 
forced till his death. The reason is that non-existence is not real, e 
e * Ce Pt by the absence of hope of life, and that is the condition, * ffect 
rnent ’ “IH do not reach Basrah ” In this, her death has the sam 
ls death, which is the correct view. b ^ 

tinAi! 6 Says> You are divorced when I do not according 

^ drat I do not divorce you,” she is not divorced tdl he A 

whe L Iiianifatl (God bless him). The two jurists sai ( h en ) is meant 

* hen he remains silent. The reason is that the word tdha ( 


! 'Qur’a 


an 19.31 


Al-Hidayah 

~ — - — is^jcvin. DlV0 


to express time. God, the Exalted, has said, “When the S 

cious light) is folded up." 2 - It, therefore, conveys the san (w,th its sp a - 
matd (until) and matd md (till the time). It is for this reaT meanin 8 as 
he says to his wife, “You are divorced when you like” the° n Wllen 
in her control even after leaving the session, as in his state 
you like.” According to Abu Hanlfah (God bless him), the word’ ?;^ 
used to introduce a condition as well. If he intended a condition “ 
she is not divorced at once. If he intended a particular time she cah 
divorced, but not with the associated doubt and probability . 1 Thishdi 
tinguished from the case of leaving it at her pleasure on the analogy of 
time, where the matter does not move out of her control. If it is assumed 
that it has been used for a condition, the matter moves out of her control 
As the matter had been delegated to her, however, it will not move out 
with doubt and probability. This disagreement pertains to the situation 
where he has no niyyah. If he intends a time thereby, the divorce takes 
effect immediately. If he had intended it as a condition, the divorce will 
take effect at the end of life (of either), because the term probably implies 
both time and condition. 

If he says, “You are divorced as long as I do not divorce you, you are 
divorced,” then she stands divorced with this repudiation. The mean- 
ing is that he said this linked to the prior words. Analogy dictates that 
this is association (not linked), therefore, two repudiations take effect if 
the woman’s marriage stands consummated. This is the opinion of Zutar 
(God bless him). The reasoning is that a period of time is found (between 
the two statements) in which he did not divorce her, however brief the 
moment. This is the time in which he pronounced the words You art 
di\ orced prior to being free of the entire statement. The basis for isti, is 
is that the time for pronouncing the oath is exempted from the oa > 
to the situation itself. The reason is that taking the oath is the aim art 
is not possible to take the oath unless this duration is exempted. a 

° * ,^ r “ le pertains to the case where one makes a vow not to resi e 
annr C ° USe and becomes occupied with moving out at once. e 
Exalted C3SeS aS WI ^ be brought up in the Book of Oaths, 

he marries^herat “ The da Y 1 marr T y° u > Y ou are W° rd 

ni ght, she stands divorced. The reason is th" 
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) is mentioned and what is intended thereby is daylight. 
nl-yaW" 1 ( toda v this way when it is associated with an act that extends 
is const rae faSting . It applies to delegating authority to the wife 
over daybght> ^ a case ^ j a y becomes a standard; such construc- 
tor the day) as these cases . xhe word is mentioned and what is 

tion is cornpa 1 the absolute sense. God, the Exalted, has said, 

intended there y ^ tQ on suc h a day .” 23 The meaning here is 

“If any d° turn The word is cons trued in this meaning when the act is 
absolute time^ ^ daytime Divorce is an act that belongs to this cate- 
" 0t therefore it includes both night and day. If he asserts that he meant 
hv davtime exclusively, his statement is admissible judicially, because 
Intended the true meaning of his statement. Night does not cover any- 
thing except darkness, while the term day does not cover anything other 
than light exclusively; this is the usage. 

63.2 Miscellaneous Forms 

If a person says to his wife, “I am divorced from you,” then it does not 
have any legal effect, even if he had intended divorce. If he says, I am 
irrevocably separated from you,” or “I am prohibited for you, and he 
intended divorce thereby, then, she stands divorced. Al-Shafi I (God bless 
him) said that divorce occurs in the first case as well, if he had intended 
divorce. The reason is that ownership of nikah is common between the 
two spouses so that she can demand sexual intercourse just as he has 
•he right to demand access. Likewise, the lawful right to benefit from 
' e su b) e ct-matter of nikah is common between them. Taldq has been 
Prescribed to eliminate these two rights, therefore, it is valid to associate 
itorce with the man just as it is valid to associate it with her, as in the 
° irrevocable separation and prohibition. We maintain that divorce 
ti 0 ri s SCr ‘^ ed f° r the removal of the restrictions of marriage. These restric 
whoi? 3 ^ ^ t0 ^ er and n °t to the husband. Do you not see that it is sc 
is fcr th re '! ented fr° m marrying another husband. If moving out of m a 
is she 1. k C , lrn i na tion of ownership, then it works against her, because 1 
that shp ° ' S ° Wned ’ while the husband is the owner. It is for this reaso 
as one in a state of nikah. This is distinguishe 
e separation as it refers to the bond that is common etw 
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them. It is also distinguished from prohibition as that is the r 
of lawful access to each other, therefore, it is valid to a , e e lrnina tion 
them. It is, however, not valid to associate divorce except with he ^ 
If he says, “You are divorced with one or you are not ” the 
ment has no legal effect. He (the Author— God be pleased with 
said that this is how it has been stated in al-Jdmt ‘ al-Saghlr without J 
opposing view. It is the view of Abu Hanlfah (God bless him) and 7 
second opinion of Abu Yusuf (God bless him). According to the opin' 
ion of Muhammad (God bless him), which is also the first view of Abu 
Yusuf (God bless him), a single retractable repudiation takes effect. He 
mentions in the Book ofTalaq with respect to where he says to his wife, 
“You are divorced with one or it is nothing,” that there is no difference 
between the two issues. If what is mentioned there was the opinion of all, 
then from Muhammad there are two narrations. He argues that doubt has 
crept in about one repudiation by the insertion of the word “or” between 
it and its negation. Consequently, the consideration of a single repudia- 
tion is relinquished and what remains is the statement “You are divorced.” 
This is to be distinguished from his statement “You are divorced or you 
are not,’ because this creates a doubt about the occurrence of divorce 
itself, therefore, it does not take effect. The two jurists argue that when 
the attribute is associated with a number, the occurrence takes place by 
mentioning the number. Do you not see that if he said to a woman whose 
marriage has not been consummated “You are divorced thrice,” she will 
be divorced thrice. If the divorce had to occur through the attribute alone, 
the mentioning of the number three would be redundant, This is so as in 
reality what takes effect is the characteristic described but not mentioned. 
The statement means “You are divorced with one repudiation,” as has 
preceded. Thus, if what occurs is the substantive for which number is a 
qualifier, doubt creeps into the very occurrence of the divorce, therefore, 
nothing takes effect. 

If he says, “You are divorced upon my death” or “upon your death, 
then nothing takes effect. The reason is that he has associated divorce 
with something that negates it. Further, his death negates legal capacity, 
while her death negates the subject-matter, and it is necessary that both 
be present. 

If the husband comes to own his wife in whole or in part, or the wife 
comes to own her husband in whole or in part, a separation occurs, due 
to a conflict between the two types of ownership. As for the wife’s owning 
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m the combining of owning or being owned. As for 
husb and. il ' eads " , hc reason is that ownership through marriage 
t,er 7ine to own her. there no such necessity Wlt h the 

*>!*> ““(TawM ownership of a slave), therefore, nikah is 

e L«° fin '' kr 

Lgjted- j then divorces her, nothing takes effect, because 

If he buys her and ^ of ^ and it does not remain with 

divorce requires the P ■ ^ ^ of mah or any other way. Likewise, 

, negatir.fi hirn as a whole or in part, the divorce will not 

*„ She comes to o ^ ^ negation . „ „ narrated trom 

tfeefcet due wba ^ ^ ^ effec , The reason ,s that 

Muhammad (God d ed to t he first case, because there is no 

‘iddah is obligatory tQ him t0 have intercourse with her. 

Wa hm that cas ^ person » s s l aV e, “You are divorced 

• lf he tZ Tdom granted to you by your master,” and then if the mas- 
“s he C r freedom, the husband possesses the right of retraction. 
The reason is that he has made repudiation contingent upon manu- 
mission or freedom, because the term ‘itq covers both. A condition 
one that is non-existent with the likelihood of its coming into existence. 
The rule is linked to the condition and the condition mentioned is ot 
this nature. What is dependent upon the condition is repudiation (not 
divorce), because in conditions such a transaction will become a repudi- 
ation upon the condition occurring, in our view. When the repudiation 
is dependent upon manumission or freedom, it comes into being after 
Recondition. Thereafter, divorce is found after repudiation, theiefore, 
div orce will be delayed till after freedom. It will operate on the woman 
^ben she is free, but for now she cannot become finally prohibited with 
0 repudiations. One thing remains and that is that the word maa 
j t j ^ c °nveys the meaning of accompanying. To this we would say that 
>heF°7^ meS ment d°ned for subsequent happenings, as in the words o 
t0 l 3 tec *’ Verily with every difficulty there is relief.” 14 Accordingly, it is 
c °nditio7 trUe< ^ sense on ev id ence of what we have said about 

master tomorrow comes, you are divorced twice, and the 

day Jrr - When tomorrow comes, you are free,” then when the next 
’ arr >ves sKb _ 7 .. . . kuchand. 


, ' vvnen tomorrow comes, you are free,” then when the next 
es s he is not lawffrl for him until she marries another husband. 
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Her ‘iddah is of three menstrual periods. This is th • 

Abu Hanlfah and Abu Yusuf (God bless them) aCCOrd 'ng to 

hun) said that her husband possesses the right of retrarT" 13 * 1 (G ° d bl «s 
to her. The reason is that the husband has associated 
of divorce with manumission by the master msofar * 
contingent upon the condition that the husband has P * ? made * 
umission. What has been made contingent (renudiaT ^ f ° rman ‘ 
cause („f .he occurrence of d.vorce, «ri^^£»7* 
while manumission accompanies freedom as it is ii.lJ , <tao "' 
for which the basis is the existence of ability along' with the'aaTT 

and the isle 

n-; .it r ,o be ,hree — 1 ^ t 

upon the thin. 7° V? e‘ alnti " n that he made d *™c« contingent 
Thereafter man *■ ' C rnas,er made manumission contingent. 

divo me SaTis iT 10 " ° Pera,eS ° n Her Wh “ She is a slave >" d *° a '» 
finX a!^ K “ T 16 ,lme) - Two ccpuditions prohibit the slave girl 

Son ™ 8U,Shed ^ 0m ‘ he SrS ' issu '- as in that «ae he made tepudi- 
anon com, ngent upon freedom by the master, therefore, divorce occurred 

became 0 +^ 1, ^ WE estabd ' sbie( k h a lso differs from the waiting period, 
. m • 3t case precaution is adopted and for final prohibition also 
P u ion is adopted. There is no basis for what he (Muhammad) said, 

is iis f-nT/ S * 3t ^ manum ission is associated with freedom, because it 
t v 1 a ? cause ^’ tben divorce is to be associated with repudiation (in 
equa] lrne 3S tbla * ' s Mfah too, therefore, they should be deemed 

63-3 Divorce by Simile ( TashbIh ) 

his 10 W ^ e ’ * ^ ou are divorced like this,” and he snaps 

diations Th 11 ^ m * d( ^ e ^ n 8 er > then this amounts to three repu- 
informat e reason is that an indication with the fingers conveys an 
becomes ^ ^ ° Ut num ^ er according to the usual practice so that it 
ssociated with a number that is vague. The Prophet (God bless 

time, but divrirre ** !^ at repudiation, manumission and freedom occur at the same 
CCUrs ater - Therefore, divorce occurs after she is free. 


, ■ . « T he month is like this and this ....” 16 If he 

, ranthintP eace) 83 ; iTiele repudiation, and if he indicates with 

hi^ \ finger, then it lS a .. f ionS) on the basis of what we said The 
raiS£S t °^ounts to two rep ^ ^ fingers that are spread. It is said that 

^ ‘ tion acknowledge* 1 the back of the fingers, then, this amounts 
indicatio made with the that are sprea d 

jSSTu the indication ^ ^ fingers wU1 bc 

t0 3 C nner side facing) then, th ; u dicial decree. If the mten- 

(W,th ted morally, but not for the P|^P° S ^ open but together), then 
accef) cnifested with the palm ( • wd [ be acknowledged 

U °V S first situation (closed fist) two rep “ it will morally amount to 
i0 but n the second (with an open petal « ^ 

r Tile reaion is that it can bear hu " w ay“*e" it wiU amount to 
the obvious meaning- with any vague number, for tn this 

one repudiation as it is t afe d j vorce d ” 

case what is left is his statemei , or intensity it amounts 

If he qualifies divorce with a sort ^excess irrevocably or 

10 an irrevocable divorce, like saying, able divorce will take 

finally.” Al-Shafi‘T (God bless him) said that a r has been pre _ 

effect ifit is after consummation. The reas therefore, qualifying 

scribed in a manner that it is followed by retrach ^ beComeS 

it with irevocability goes against the inten , condition that there 

redundant, like his saying, “You are divorce ^ maintain that he has 
is no retraction for me with respect to you. y QU no t see irre 

qualified it with a meaning that the term can ^ marriage has not 

vocability is attained through the pronouncem tbe qualification is 

been consummated or after the waiting perio The issue of retraction 

for ascertaining one of the two probable meanin ta ke 

is not acceptable, therefore, one irrevoca e ^ e P repu diations, but i e 
be did not have an intention or he inten e bas preceded ear e 

intended three, then three take effect, due to ' j » on e repu jat, ° ’ 

If be intended with his statement, “You are {hen two irre v <JC3 

and with his words “irrevocable” or “final an Ration is suitable o 
repudiations occur. The reason is that this qu 
^ e &al effect ab initio. 

It is reported from several Companions (G . ^yla'i, vol 3 * 11 
v «rsions are rrr,-.-rA„A ,i.R,,lfhan and Muslim- 
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Likewise, if he says, "You ere divorced „ ith (h 
divorce. The reason is that it has been mnlifiT he extre me fom. 
of its legal effect. It has the effect of burned' ^ Wlth this Wo, d in ° f 
same as his statement "irrevocable." Likewise"* t,?"’*? 1 bilit b Md is S 

of hL^hjinnovrti l on) 1 ” h Th S ereasoi! 1 utha^ r rc e t r ^ l ^a^ n j. 0r "^* ,e divorce 

the words "You are divorced with the divorcee, S”, him) 3b ™ 

d does not amount to an irrevocable ( d (‘"nowitoa);*,, 
The reason is that the bid‘ah form ap P “« „ ' W " l,ou ' 3 "W«k 
the menstrual period therefn™ , nc P ro "ounced during 

Muhammad " is " 3 " 3 ^ horn 

with the bid'ah form" or “Sa a „( H H ’*7°" SayS ' " You ^divorced 

(m divorce. The «asS„ is , h Tr m-T' " a, ’ MU " ,s 3 ««cabl t 

during the situation of menstruation" 1 ?“ “ reallSed in dlTOr " 

hshed through doubt Tims, irrevocability is not estab- 

stmtlmfo™ ; P , P „'!hf ^ ">* " Like «» mountain." The reason is that a 
>0 the assertion of an m0um3 “Y"«i t ably leads to excess, and this is due 
if he says, "On the a „ f”* f the a,tribu,e (divorce). The same applies 
Abu Yusuf (God hi 3 l^° a rnounta ' n >” on the basis of what we said, 
because the mm. lrn sa '^ ^hat it amounts to a revocable divorce, 

conveys unity ^ ^ 3 S ' n ^ e ^^8’ therefore, a simile referring to it 

If he says to her “v«. 

divorce,” or “Lit ' u U 3re ^ ,vorce d with the most intense form of 
vocable (ba’irt) & 3 * ousan d,” or “A roomful,” then it is a single irre- 
for the first th r ^ U lat * 0n ’ un * ess he intended three repudiations. As 
means irrevocable^ 350 ?! * S ^ at < l ua hficd it with intensity and that 
(retractable) divo ^ h ° CS n0t a ^ m ‘ t °f decrease or rejection. The raj'i 
is valid as he has ^ ^ suc ^ mea oings. The intention of three 

0n d, on occasion ™ entl0ne< * *he verbal noun. With respect to the sec- 
number. [ t i s sai(J S,m ‘! e c »nveys strength, while at others it conveys 
to convey strength tk ^ 'c 3 thousand men,” where the intention is 
ni yy»h is absent th i ^ ° re ’ 3 ni ^ a ^ °f'both things is valid. When the 
least number is affirmed. According to Muhammad 
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. e repudiations take effect in the absence of inten- 
,,-d bk* ^number and the apparent meaning of the simile u 

(G ° because it 'S 3 ") hjs stateme „t is like. “You are divorced with 

^ey 3 ‘"‘"'moJaud’’ As for the third, a thing may sometimes fill a 
dumber one thou a , others j, ma y fill it due to the mulUphc- 

laotndue to its a*" 3 *; whatevcr he intends makes the myyab , valid In 
| ty of numbers. minimum number is established. Thereafter, 

the absence o tuyya , (God b]ess him) is tha t when a simile 

the rule according • b , e divorce takes effect, whatever the sim- 

,SUSed i° r esoectivJ of the person using magnitude, and this is due to 
ile used, irresp , • *i_ implies an increase in the attribute, 

the rarlier explanation that- Irrevocability results through 

according to Abu Uanifaii (God bless htrn),^rrevo J ^ sim i|e 

ike mentioning of magnitude, but not i ty , howev er, mag- 
used. because a simile may sometimes be pur^ for , unity 

allude is always for excess. According “.^^‘^'“tude accord- 

subject-matter of the simile is something that accepts r g it 

mg to the people it will amount to an ^revocable divorc 

is retractable. It is said that Muhammad (God bless him) s.,d« * t A 

Hanifah (God bless him) on this issue and it is said that he 

Yusuf (God bless him). The elaboration of this is in his state 

eye of a needle,” that is, “like the size of the eye of the needle ° ^ 

mountain,” that is, “like the size of a mountain (where u. 

with the Imam). • » 

If he says, “You are divorced through an aggravate re P^ e ff ec t. 
broad,” or “lengthy,” then a single irrevocable repu lation ( j iat 

T he reason is that what cannot be revoked becomes aggrava js 

‘ s 'he irrevocable divorce. Likewise a thing that is di cu 0 „ to Abu 
Sj ‘d that such and such thing has a length and breadt . reDU diation 
Yusuf (God bless him) with such a statement a revoca P di _ 
a es effect, because such a qualification is not compati 1 j) . j n t hese 
all °n, therefore, it is redundant. If he intends three rep u a $ has 

Cases ’ l be intention is valid, because irrevocability lS 1,111 
Pfsceded, and what takes effect is irrevocable. 

63-4 Divorce Prior to Consumma 

If a mao a-. • mnsununating his , 
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wha! takes effect is an implied noun. The meaninn is -n- 
we have elaborated. His statement, “You are di,„ rc a . d "?» 

a.S thp nrmrrpnrfl . kJILea. Wl n«i 1 


ciauu,<ncu ; nis statement, "You are divorced » ethri <as 
as the occurrence of a st„ g ,e repudiation a, a tune, 

ond and third will not take effect Thhi" theVaVe'whe'"^’ ** Sec ' 
divorced, divorced, divorced." The reason is rhi ^ he Says > “ Y °u are 
effect independently when he does not say SOI ‘? ° ne ° f them *** 
statement that wUJ alter the earlier mP ,n' 7 ™ thln S at tb e end of his 

Thus, the first takes effect “ mediS^ 27 ' “ b ' *> "J>« 
meet it as that is irrevocable. 7 the Second Wl11 c °me up to 

Likewise, if he says to her “Ynn a- , 
will take effect, on the basis of o r dlVOrced once and once”; one 
divorced with the first. S 2 ement ' hat she became irrevocably 

noun^S 

is that as he has associ^H Ik pron u 0uncement IS nullified. The reason 

ber that will take effect If ' 16 W ‘ th 3 number ’ il is the num - 

subject-matter nfH' u £ be f° re the number is mentioned, the 

Accordingly, it stan^nurnfad^^ bef ° re ^ ^ take effcCL 

°f our elaboration S Th S> k*| U *** dlVorced twice,” or “thrice,” on the basis 
in g it in terms of meaning 6 ^ ** ^ Categor k as the issue P reced ’ 

one,” then a ^ with one before one, or after which is 

mentions two »k- 6 re P ud * at '°n takes effect. The basis is that when be 
if a figurative m ^ inserts tbe wor d °f duration between them, then 

another thino .f 301118 ' s ass °ciated with it, it becomes a qualification for 

me, before hhn ^ iS the statement ’ “ Za y d came . t ® 

it, it becomes Cl0eS not assoc i at e a figurative meaning with 

statement “Zavd U * Cabon ^ or tbe fi rst thing mentioned. It is like the 
in the past is its C3me { ° me be ^ ore Amr.” The occurrence of divorce 
bition of the n a ° CCUrrenc f ' n the present, because undoing the prohi- 
statement “You S 1S , not wdbin bis power. Thus, the precedence in his 
tion for the first IT r VOrced w *fb one before one” becomes a qualifies- 
second does not t k * ® w °rnan is irrevocably divorced with the first, the 
' s one” becomes an ^ re * e 8 at ‘ on in his statement “After which 

f° re > irrevocable, U cat *°n for the last mentioned repudiation, there- 
ocabiluy is attained through the first. 


,1. pi vof^!l— — 

d with one before which is one,” two repu- 
e “You are divorced w qualification for the second 

Ifhe fle pto* beCaUSe tVe meaning. This implies its occurrence in 
lywith the figuraft fi st f n the present, however, occur- 
J „Ptoits linK _«,rrence of the first in u p 
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rence in tbe p .. ked an d take effect. which is 


renC l e refore, linked and take ef. ^ ^ Qne after whlC h is 

ife The same apph es lfhesaYS m ^ effect . T he reason is that relegation 
0 D e” and two repudiations uires the occurrence of one in tbe 

is a qualification of the firs ■ 1 ^ t0 it, and the two are linked^ 

present and the occurrence th P ^ one „ Qr « along with 

If he says, “You are divorced with o^ ^ reason is that the word 
one with it,” two repudiations tak tgd from Abu Yusuf (God 

“with (ma‘fl)” is for Unking the two. that a single repudiation 

bless him) about the words along with requires the prior 

takes effect, because a figurative meaning mevita y 

"Tifflecase of tirewoman whose marriage is “^^^dstenefi 0 of^hc 
diations take effect in all the above cases, ue rrence of the first. 

subject-matter (woman not yet divorced) a ert eoc . jthoneand 

If he says to her, “If you enter the house, you are lvo effect against 

one.” Thereafter, when she enters a single repu mion • f j sts sa id that 

her according to Abu Hanifah (God bless him). T e two^ ^ QTC ^ with 
two repudiations take effect. If he says to her, ou ar eTl ter she 
one and one, if you enter the house,” 27 then whe " _ s ® ; ur i s ts main- 
's divorced with two repudiations, by agreement. e k 0 th take 

tain tbat the character waw is for absolute addition, e * ’ nt or had 
effect together just as if he had mentioned two in is s addition 

, ea yed the condition. In his (Abu Hanlfah’s) view, a , ssoc j at i 0 n) 

"upiies association and a sequence, thus, taking t e (sequence) 

'nto account, two repudiations take effect and in ^ e immediate 

“V 0ne ’ Por example, when he made this word on ^ do ubt. This 
e vt then an addition over one will not take effect due to ^ 

ls distinguished from one where the conditio . on it> thus, 

botK S tbe earber statement so that the earlier P art con dition is stated 
b take effect together. There is no alteration if [f the two are 

1 as Ihe remaining statement is not depen en 
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linked with the character fa. then t| 1w/ 4 - 

ing to what has been mentioned by al Kartf-T™ 0111 ' S t,1e Sa me 1c 

Aba al-Layth has s.a.ed ,h, t onlX ',^ s bl “ s ^ 

.he characee^ is for pu, S ui, ^ 

63,5 DlV0RCE Through Indirect Expressions 

Ihe second category of statements 2 " am m 

no. occur wilh fi 6 ura.ive meanings unless 7 di ™“ 

.mem, on i,u„ah) or circumstantial evidence Th “ “ accom P“.»8 
meanings are not applied for oronmm ' U lcai,on is that such 

im pl)' such meanings as well as others' ' hCy probab| y 

mea " ,n ? * *• “ ”" d 10 
and irrevocable) Cn^hese 8 ' 8 “ ° f ' '™ '.*>*“ <«~*k 

a- “Comp,^ Z ^ ^ 

alone.” As for the fi r « t u 8 P d ’ Vacate Y our womb,” and “You are 
counting the frema' ■ e reason is that the statement probably means 

mg the blessings of and il P robab| y means count- 

meaning is ascertn' Y t! C Exa * ted ; ^ be intends the first meaning, the 
prior reDudi-n' 1 rou 8 b his intention. In such a case, it implies 

statement it ic° n ’ ' S followed b Y retraction. As for the second 

sion for the nl ' ^ USed ^ or tlle wa i l *ng period as it is an expres- 

sing period YrY the Waitlng period, therefore, it will apply to the 
he can divnr u c mear| ing is probably vacation of the womb so that 
for an imDli ^ S ^ °. r tEe lblrd ’ it is probably used as an adjective 
the intention r W ^‘ cE means a single repudiation, thus, if he has 
and such a rl' ° 1V0rc * n 8 her he will be deemed to have implied this, 
meaning whiT^ l ? fol]owed b Y retraction. It probably implies another 
far as these Y 15 * sEe ab)nc with him or with his people. Iriso- 
need ofintpn+ ate T lentS ‘ m P*V divorce and other meanings, they are in 
because in hi !°? >u ^ a ^' further, only a single repudiation takes effect, 
concealed If Y aternent ’ tbe words, “You are divorced" are implied o r 
e rnLan ' n g of such words had been manifest, only a sin& e 

rect - A| 1 that has preYd'a^ tW ° * < ' ,K * S of expressions used for divorce: direct and ind 
^vith indirect expression 3 ^‘ 5cuss ' un of direct expressions. The Author now 
ound in the book. S c SL 'ction heading has been inserted here by us a” |S 
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The W"W l,cal ( ’ 0M ' i ° n f,hm iuhe sound view, t> Kause 
>*"'■ 1 * most jurists, and that * ica , forms . 

do no. dis.intt.nsh between .ho b fof 

people in genera! f uive ex P reSS ‘Y Y nu diation. If three 

Ht -* ^ ren« „ irrevocable rernd. Me 


P^plc in 6e neral af «»" “ a ion . ,f three 

«■ * ^^1-*. ^ irrevocable 

pronouncing divorce r and if he intends two, separ ated 

•■-trt^nnr to the «*-»**£ >ur rope 
divorce takes efte . velv,” “severed, P . » “absolved, 

irrevocably,” “separated dec,S ‘ . V “devoid of blessings, 
is on your neck,” “join your relativ ’ dismissed, I ha 

‘ I ha ve made a gift of you to your relatives, y0urse lb Y° , 

,.„d burn you," “your affair » a veil,” “BO ^‘"/‘eaTch for 

area free woman,” “you are veil „ “stand up, and c£ 

“become a stranger,” “go out, JJ° * ’ words probably imp Y 

your companion.” The reason is t a _ 

as well as other meanings. . t L e context of divorce, 

He said: If, however, these words are S P° does not occur for 
divorce will take effect in a court o aw, ^ ; nten ded divorc • 
poses of what is between him and Go > u ( a l-Quduri) deeme 
Author (God be pleased with him) sat - words a re not mterp ^ t able 
words equivalent. The Author said: t j, ose that are no {his 

'rue in the context of divorce, unless ey conclusion 

for a response, according to what ^ .h.s^ 

is that there are three situations: an a s w hich divorce is ^ose 

Nation of normal conversation; a situation arg 0 f three 1 >P . | e as 

ar >d a situation of anger. Indirect express that are S po nse, 

'hat are suitable as a response and a re ) ei are su itable as a ^ 0 f 

a response but not rejection; and those ia l con versa U stateinen t 

an abuse and insult. In a situation o , , tar ,iy^fjfi, an ,,, du e t0 
these statements will result in divorce wi to denial o >>- ^ n0t to be 

accepted will be that of the man with re P of divorce, n ^ ne i- 

what we have said. In a situation o 1 se of a statern ^j e void^ 
deemed truthful in a court of law in t statement the 

ther suitable as a response or a r “P^^ious ^ ^ 

blessings,” “absolved:’ “irrevocably s P .. choOS e. » 
days,” “your affair is in your han s, 
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means divorce upon being asked about divorce. He is deemed 
in those statements that are suitable as responses and rejection 
statements “Go away,” “Go out,” “stand up,” “veil yourself” l \vea' r ^ h '! 
as well as whatever follows this course, because these statements d 
imply rejection and that is the minimum construction placed on them™' 
a situation of anger he is to be deemed truthful in all these statements ^ 
they probably bear the meaning of rejection and abuse, except those th^ 
are suitable for divorce but not as a rejection or insult, like his statements 
“count,” “choose,” “your affair is in your hands,” for he is not deemed 
truthful in these as anger indicates the resolve to pronounce divorce It is 
narrated from Abu Yusuf (God bless him) about the statements, “I have 
no ownership over you,” “1 have no claim over you,” "I have removed 
obstacles from your path,” and “I have separated from you,” that he is 
to be deemed truthful when the statements are made in a state of anger, 
insofar as there is the probability of abuse in this. Thereafter, the occur- 
rence of an irrevocable divorce with those that are besides the first three 
(count, vacate your womb, you are alone) is the opinion of our school, 
Al-Shafn (God bless him) said that a retractable divorce occurs through 
the statements. The reason is that what occurs through them is divorce, 
because these are indirect expressions of divorce. It is for this reason that 
the existence of niyyah is stipulated and the number is reduced due to 
these statements. Thereafter, divorce is followed by retraction. We main- 
tain that an act of irrevocability has issued forth from one who possesses 
legal capacity by associating the act with the subject-matter according to 
the legal authority granted by the sharVah. There is no ambiguity about 
legal capacity and subject-matter, while the evidence about legal author 
ity is that there is an intense need to establish it so that the door to t k 
solution is not closed for him and that he does not have to take her ^ 

during her period without intention. Further, these statements are 
. j. . . ’n<Tc The 

indirect expressions in reality as they act in their true meaning.- . 

dition is to ascertain one of the two types of baynuttah (irrevoca^^ 

and not divorce. 2 ® The reduction in number is for establishing iv ^,j ^ 

the basis of the removal of the bond. The intention of thre ^' S ce j an d 

such statements due to the division of irrevocability into en an j ^ 

light; when the intention is missing, the lesser of the two is esta 

. 9 Mafifah and ghalizah or light and enhanced. The first results wh _ . ceC j is f° r 
missing. The lighter form is a single irrevocable repudiation, while t 

three repudiations. 
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The niyyah of two repudiations is not valid in our view, but Zufar 
f j bless him) disagrees. The reason is that it is a number, and we have 
| bora ted this earlier. 

If he says to her, “Complete your waiting period, complete your wait- 
■ period, complete your waiting period,” and he claims that he meant 
divorce by the first statement and menstrual periods by the retnain- 
. ‘ he i s to be deemed truthful in a court of law. The reason is that 
he has formed the intention in conformity with the real meaning of his 
statement. Further, he ordered his wife to observe the waiting period 
according to the usual practice of doing so after divorce. Thus, the obvi- 
ous meaning supports him. 

If he says that he did not form any intention about the remaining 
statements, then, three repudiations take effect. The reason is that when 
he formed the intention of divorce with respect to the first, the situa- 
tion t urned into one about the discussion of divorce. The meaning of the 
remaining two statements came to be ascertained for divorce on the basis 
of this state. Accordingly, he will not be deemed truthful regarding the 
negation of intention. This is distinguished from the situation where he 
claims that he did not intend divorce through any of the three statements 
in which case no repudiation will take effect, because there is no appar 
ent evidence that demolishes his claim. The case is also different from 
one where he says that he intended divorce by the third statement and 
not through the first two in which case only one repudiation will take 
effect, because the state at the time of the first two was not one a out 
discussion of divorce. On each occasion where the husban is e ™ e 
truthful about the negation of the existence of intention, he 1S aa ^ e 
truthful through an oath. The reason is that he is the trUStf f. ° tement 
ln g the information concealed within him, and the accepta 
1S that of the trustee along with his oath. 



Chapter 64 

Tafwid (Delegation) 


64.1 Choosing ( Ikhtiyar ) 


If he says to his wife, “Choose yourself” and he intends divorce thereby, 
or he says to her, “Divorce yourself,” then, she has the right to divorce 
herself as long as she is in this session. If she gets up from this session or 
begins some other act, the matter moves out of her hands. The basis is 
that the woman granted a choice (of divorce) has the right of the session 
on the basis of ijma 1 (consensus) of the Companions (God be pleased 
with them all)/ because it is the passing of ownership in the act to her 
and passing of ownership requires a response within the session of the 
transaction as in the case of bay * (exchange). The reason is that all the 
moments of the session are considered a single moment, except that the 
session is sometimes altered by departing from it and sometimes by occu- 
pation with another act. This is so as the session of eating is different from 
the session of discourse ( munazarah ), while the session of fighting ( qital ) 
ls different from these. 

Her right of choice is annulled by her merely getting up 2 from 
e session. The reason is that it is an evidence of turning away from 
e tra nsaction as distinguished from the transactions of sarf (currency 
ange) and salam (advance payment), as the vitiating factor there is 
tln g without taking possession. Thereafter, it is essential that there be 


p e - reported ff° m ‘Umar, ‘Uthman, Ibn Mas'Qd, Jabir and ‘Abd Allah ibn 
RaStoJ?' (God be pleased with them all). The views are recorded by 'Abd al- 

l Withnut SHaybah - A1 -Zayla‘I, vol 3, 229. 
walking away. 
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niyyah behind the husband’s statement, “choose,” because the word 
ably implies giving an option to the wife with respect to herself and ^ 
implies giving her a choice with respect to another different matter* ^ 
If she chooses herself (divorce) in response to the words “ h 
a single irrevocable repudiation takes effect. 3 Analogy implies^?*’' 
repudiation should occur with this even if the husband intends divo n ° 
through it, The reason is that he does not possess the right to proncT^ 
divorce by using this word, therefore, he does not possess the righ"^ 
delegate it to another. We based our view on istihsan, however, relvi ° 
on the consensus of the Companions (God bless them all).' 1 Further fo 
way of having the right to retain her in marriage or to separate her h e 
possesses the right to make her stand in his own place for the purposes 
of this rule. Thereafter, the repudiation taking effect due to this is irrevo- 
cable, because she chooses herself due to the exclusive right to do so, and 
this occurs in the case of the irrevocable repudiation. 


The number of repudiations is not three even if the husband intended 
this. The reason is that a choice cannot be broken down into types as dis- 
tinguished from irrevocability as that is divided into types. 5 

He said: It is essential to mention her own person 6 in his statement 
or in her statement so that if he says to her, “Choose,” and she says, "1 
have chosen,” then this is void. The reason is that this form has become 
known through consensus, and such consensus is an elaboration by one 
party, because one vague term cannot serve as an elaboration for another 
vague term, and ascertainment is not made through vagueness. 

If he says to her, “Choose yourself,” and she says, “I have chosen, 
then, one irrevocable repudiation takes place. The basis is that his stale- 
ment is clear and her statement contains a response to it, therefore, it 
amounts to repeating it. 

Likewise if he says, “Choose to make a choice ” and she says, 1 have 
chosen.” The reason is that the character ha in ikhtiyarah conveys ^ *• 
meaning of unity and individuality, and her choosing herself sig nl 
unity (herself) from one aspect and multiplicity (divorce) from anot 
therefore, it stands elaborated from his side. 


For its legal effect see note at the beginning of the previous chapter. 

^Mentioned above. 

'Light and enhanced. 

Or what can serve as a substitute for it. 
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ys , “Choose,” and she says, “I have chosen myself,” divorce 
lf h f it was intended by the husband. The reason is that her response 
oCCUr5 | * atory, while what ’ S intended b y the hus band is one possible 


0 1 atory, while what is intended oy the husband is one possible 

is exp a ^ ot y 1 j s statement. 

111630 he says, “Choose,” and she says, “I will choose myself,” then she 
d divorced. Analogy conveys the meaning that she is not divorced, 
stands > s a mere promise or probably implies this. It is as if he said to 
^“Divorce yourself,” and she says, “I will divorce myself.” The basis of 
he [’ - * js the tradition of ‘A’ishah (God be pleased with her) where she 
** No rat her 1 choose God and His Messenger.” 7 This was deemed a 
S31 1 ’ on her part by the Prophet (God bless him and grant him peace). 
ThVreason is that this form of expression reflects the actual application 
for the present and a figurative meaning for the future as in the case of the 
words s hahadah (testimony) (I bear witness) and the witness giving testi- 
mony. This is distinguished from her statement, “I will divorce myself,” as 
it becomes difficult to construe it in the present tense. The reason is that 
it does not describe an existing state. Her statement, “I choose myself, 
does not convey such a sense as it describes an existing state and that is 

her choosing herself. , . 

If he says to her, “Choose, choose, choose,” and she says, I haw t o- 
sen the first,” or “the middle ” or “the last,” then she is forced thrice 
according to Abu Hamfah (God bless him), and there is no ne . 
intention of the husband. The two jurists said that s e 1S v , tb e 
a single repudiation. There is no need to discover e in en ^ 
husband due to the evidence of repetition on his part as i choice 

to divorce that choice is repeated. The two jurists arg “ e any s ig- 
of the first or what is similar, even though it oes ”^ acce pted for the 
uificance of sequence yet conveys singularity, t us, ^ ^ descrip- 

meaning it conveys. The Imam (God bless bim) owners hip have 
bon is redundant as the three divorces ga ere speech is used for 
n ° sequential order like things gathered at one this, how- 


uu fc*** — - rr»nf jDCCUl — 

no sequential order like things gathered at one ded for this, how- 
sequential order and the individual instances * beComes redundant 
ever > when it becomes redundant for the seque 
^ 0r individual instances as well. arah)!' then t h ree repU , . 

K she says, “1 have made the d»i« ^ T|lt Bason is 


if she says, “I have made the choice v jew. The i 

at ‘°ns take effect according to their unan 


— Al-Zjvlal. vo1 - 3 ’ 2i °' 

?It is recorded by al-Bukharl and Muslim- 
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♦be term ikhtiydrah is tor number of times, thuisitis as if she has expli cltl 
Z this. Further, ikhtiydrah is for emphasis. As three repudiations hav 
occurred without emphasis, then, with emphasis they must take effect. 

° if s he says, “1 have divorced myself— or I have chosen mys e |f_ 
through one repudiation,” then one repudiation with the right of retrac- 
tion takes effect. The reason is that these terms, in the unqualified sense 
convey final divorce after the passing of the waiting period, and it would 
amount to choosing herself when the waiting period is over. 


If he says to her, “Your affair is in your hands with respect to 
one repudiation,” or “Choose yourself with one repudiation,” and she 
chooses herself, then, one repudiation with the right of retraction takes 
effect. The reason is that he gave her the choice, but with one repudiation, 
and such a repudiation is followed by retraction according to the text. 


64.2 Her Affair in Her Hands 

If he says to her, “Your affair is in your hands,” and forms the niyyah 
of three repudiations, to which she replies, “I have chosen myself with 
one,” then, three repudiations take effect. The reason is that the choice is 
suitable as a response to the directive placing the affair in her hands as it 
is the passing of ownership, just like takhyir (the granting of choice). A 
single repudiation is a qualification for the choice. It is, therefore, like her 
saying, “I have taken one turn to exercise this choice.’' With this meaning, 
three repudiations take effect. 

If she responds saying, “I have divorced myself with one,” or ' I have 
chosen myself with one repudiation,” then, one irrevocable repudiation 
takes effect. The reason is that “one” is an adjective for the implied noun, 
which in the first case is “choice,” and in the second it is “repudiation, 
unless it is irrevocable, because tafwld in irrevocable repudiations neces 
sarily passes off her affair to her. Her statement has been made as a rep ) 
to him, therefore, the qualification mentioned in the statement of tap v k 
comes to be mentioned in the statement of pronouncement (by ber 
The niyyah of three repudiations is valid for his statement, Your a a 
is in your hands, as it contains the probable general as well as parties ' 
meanings, and the intention of three is one of generality, as distingms 
om his statement, “Choose”’ as that does not convey a general meaning. 

This we have elaborated earlier. 


^I^voBce. 


Al-Hidayah 


— — 

£ . saVS to her, “Your affair is in your hands today and the day after 

lf J then, this does not include the night. If she refuses to exer 
< r - on the first day, the right is extinguished for that day, and 
cise rf ir remains in her hands for the day after tomorrow. The reason 
he r atta * has explicitly mentioned two timings with a third timing i n 
is lhat ** these two, but which is not covered by the command. The men- 
betw een ^ a y w ith a separate statement does not cover the night, 
tiomng 0 separate affairs. Rejecting one of them does not amount to 
The tw° ^ 0 ther. Zufar (God bless him) said that the two are 
the rejec the same legal meaning as in the statement, “You are 

t he same aac j t p, e J a y after tomorrow.” We say that divorce does 

divorce hmitation of time whereas delegation of the “affair" does 

not accep Conse ^ uent |y ; t he “affair” is limited with the first statement, 

while the second is a fresh affair. 

If he says “Your affair is in your hands today and tomorrow, the 
intervening night is included in this. If she rejects the Mr today, the 
* lir” does not remain in her hands till tomorrow. The reason rs tha 
,h“ is one continuous affair without there being an intervening nrne 
period of the same category included in the om , 

pens that the night arrives, but the » s '™°“" S in vour han ds for two 
to an end. It is as if he had said, if she rejects the affair 

days." According to Abu Hanlfah (God ess im ’ reason js t h a t 
today, she retains the right to choose herself tomorro- ^ ^ ^ not 
she does not possess the right to reject If re ^ n underlying the Zihir 
possess the right to pronounce divorce. doeS n ot retain the 

al-Riwayah is that if she chooses herse to ' u er husband by reject 
right of choice tomorrow. Likewise if she c . s an 0 ption to choose 
mg the “affair.” The reason is that a P ers0 " " choOSe more than one 0 
between two things does not have t e rig p^ 0( j bless him • . lS j n 
these two things. It is narrated from » today an d yo^ aft jns0 . 

the h, f sband sa Y s ’ “ You „ r f amount to two (^^^.nguished 
your hands tomorrow, then the eaC j, time- Th 

far as he has stated a separate report w hensoand 

from what has preceded. . n( j s on the J ^valiiU 

If he says, “Yout affair will be m ^ js not** a £ h ° rftjs0(l is 
s o arrives,” then, the person arr ^ e * option e • nCX t mo*"* 
WeU into the nieht, after that she ** *ent 
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of the daylight, and we have established this earlie k 
daylight. Thereafter, it is terminated with the endmlr’ U is limit*. . 

If he delegates her affair to her hands or gra § ° ' tS tirtle ' by 
she stays there for a day without getting up, then^u " W a ch oic e aKJ 
her hands until she does not begin another (unrelated^* ren, ii! 
is that this is the passing of ownership in the repudi ^ The rea s«n 
owner is one who can act of his own free will, and thf 011 l ° her ' ^ 
qualification. Ownership, however, is restricted to th* W ° man haat his 
elaborated this earlier. e sess ‘ 0n > and w e 

Thereafter, if she is listening (to what he says) her sessi 
where she is, but if she is not ( present and) listening, then her 510 ” ^ *? e 
be where she comes to know of it and where the report reaches^'eT 
reason is that this is the passing of ownership bearing a condition th 
depends upon what is beyond his session, and his session is not taken 
into account. The assumption of a condition is binding upon him as 
distinguished from the contract of bay*, because that is mere passing of 
ownership that is not affected by a condition. If such is her session, then 
the session is altered at times by her moving away from it or by occu- 
• pation with another task, according to our explanation in the topic of 
granting a choice. The “affair” moves out of her hand by her mere getting 
up for that is evidence of turning away from it, because getting up signi- 
fies a different view as compared to her sitting in the same place fora da) 
without getting up or without occupation with another task. The reason 
u“ome ime, lengihy and at other times it is short, therefore, room* 
Taun even, occurs that cuts it offer wha, indicates ■ ££ 

affair. His (Imam Muhammad’s) statement re "’ His statOT e»t "t* 
indicate the limiting of the duration wit sue ^ act by which it is 

she does not occupy herself with another ac the absolute 

known that the session is terminated and it is not 

sense. , continues to possess her 

If she was standing and she sits own, f cus j n g on the m 3 ^ 
option. The reason is .hat this ts evld ““ lading 

down is better for concentration 


because sitting 

• ■ r ns and siw -* 

° P mewise if she was sifting and 

The reason is that this amounts to tran j n g away ^ rof f S nu8t lins 

another, therefore, it does not amount to tw J ^.o .he* 
just as if she was sitting resting on 


and sh sl 


U ptVO^- 

tr d be pleased with him) said: This is a narra- 
te Auth° r G °° ever , it is stated in other sources that if she 

/f, ' there is no ■’P* 10 ' 1 for h ' r ^ lo "8' r ’. beca “ se 

an d ^ of not caring about the matter ofcho.ce thus, 
, n e xP resSl0n first view, however, is more authentic. 
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; s an exp— T h e first view, nuwcv t „ « — 

to down on one side, then in this case there are two 

li atn .. sitting and ‘ v - cl1 f fGod bless him). 

lf5he , ons from Abu YU iv father to consult him,” or “call witnesses 

-ST** “■ *« retai ” s hCTCho, “- The reason 

* t^ethemas w>‘" . a , a sound opinion, and witnesses are 

^"^de nW thus, these acts will no, be construed as turntng 

on , riding animal or in a litter and she comes to 
Ifsheis travellmg ^ ^ ^ ((hen) , ravels her choice ts 

•S^he r®ont.ha. the moving and stopping of the ridrng animal 

associated with as , because its movement is no, 

‘ 5»**ha. of the passenger. Do you no, see that the person 

S“g ri a Ship is no, able to bring it to a halt, whereas one ndmg 

an animal is able to do so. 

64.3 Divorce at One’s Discretion (. Mash? ah ) 

Ifa person says to his wife, “You may divorce yourself,” when he has not 
formed any intention or he forms the intention of a single repu lation, 
and the woman says, “I have divorced myself,” then one revocable re P u 
diation takes effect. If she divorces herself with three repudiations, an 
•he husband had intended this, three repudiations will occur. This is so 
the meaning of his statement “Divorce yourself” is: undertake the act 
°f repudiation, It is a generic noun, therefore, it applies to the minimum 
"hh the probability of applying to the whole, like all other generic nouns, 
is for this reason that the intention of three operates on it and applies 
0 one when such intention is absent. The single repudiation is revoca- 
ecause what is delegated to her explicitly is divorce. If he forms t e 
unles 'It? ° f tW0 ’ k is not valid > because it is an intention of number, 
e married woman is a slave, as it amounts to a genus in her case, 
bly ' 7 *>■ to her, “Divorce yourself,” and she says, “I have irrevoca- 
ara ted myself,” then she is divorced. If she says, I have c osen 
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myself” she is not divorced. The reason is that “ 
used with reference to divorce. Do you not c 1 I rrev ° c abUi tv -> if 
his wife, “I have irrevocably separated you” whenh^ * ^ Were ^ 


if she said, “I have irrevocably separated myself" <Cl 

“I ratify this" she would be divorced irrevocably 
conform with the delegation (tafmd) with respect to ,h reSpons ' *mS 
mg of divorce, except that she has added an additin , Sential 
which is the hastening of irrevocability, therefore the add' • ttribute to #• 
is deemed redundant and the essential meaning is 
had said, “I have divorced myself with an irrevocable repUd^- 8 *?*' 
necessary that a revocable repudiation occur as distinguished fr' “ 
case of choice as that is not a term used for divorce. Do you not T' ?' 
if he were to say to his wife, “I have chosen you” or “choose” and h' 
intended divorce thereby, it would not occur. If the woman began the 
dialogue saying, “I have chosen myself” and the husband said, “I ratify 
this,” nothing will occur, except that it has been identified as divorce on 
the basis ofconsensus when it is received as a response to the granting of 
choice. His saying, “Divorce yourself” is not the granting of choice, there- 
fore, it becomes redundant. According to Abu HanTfah (God bless him), 
nothing occurs by her statement, “I have irrevocably separated myself,” 
because she has brought about something that was not delegated to her. 
The reason is that irrevocability is alteration of the form of divorce. 

If he says to her, “Divorce yourself” then he does not have the right 
to take back his words. The reason is that this statement is a type of oat 
( yamin ), because it is the making of divorce contingent upon repu ^ 


tion, and an oath is a binding act. If she gets up g ^ ^ 
statement is annulled as it was the passing o owners ^ c0 _ w ife (the 
guished from the case where he says to her, IV0 £ ce anc j rep re- 
other wife),” as this is the granting of the power o t u e session and it 
sentative authority, therefore, it does not depen up 
also accepts retraction. „ ( j ]en s he has 

If he says to her, “Divorce yourself whenever y ^^ The reason 
the right to divorce herself within the session an t0 all t‘ m ‘ ng5 ' 

is that the word “whenever ( matd ) is genera wi ^ dfne you ^ e ' 
therefore, it is like the case where he says, t w 


from her session, the 


“And not wakalah (agency). 
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! “Divorce my wife,” *«> he has the right to 
_ to a naan, v thereafter. The husband has the right 
t S'^thin <he sess '°" ", u an agency. It is a kind of assistance, 
(•"“fLinch authority. is it confined to the session. This is dts- 
,j' llbd it is not binding n « Divo rce yourself," because she is 

d Iron- I* ” is passing of ownership and not agency, 
'^herself, her if yon like,” then he has the right to 

’ L says to a man. 0 howeV er, the husband does not have 

* herwithin the session > ^ bless bim) 53^ that this 

5 "‘”' ithi ”'' s are S equ.Valent. The reason is that expressly men- 
and the previou j ts n0 n-existence, because he acts at 

«' ; « n8 ‘“ S ? is" ‘cZion, therefore, he is like an agent for sale (bay') to 
husbands dtscret fc „ ()ur reasoning is that it is the passing 

w hom it »s sai ’ he made it dependent upon his discretion, and the 
of ownership, becau^ ^ ^ Qwn discret ion. Divorce bears cond.tional 

“tlemen. as distinguished from sale that cannot be contingent 
^Ifhe says to her, “Divorce yourself with three,” and she divorces her- 
alSoae, then one repudiation takes effect. As she came to own the 
pronouncement of three, she owns the pronouncement of one by way of 

necessity. f 

Ifhesaysto her, “Divorce yourself with one,” and she divorces herselt 
with three, no repudiation takes effect according to Abu HanTfah (God 
bless him). The two jurists said that one repudiation takes effect. The 
ieason is that she brought about what she owned and an excess over it. 
This becomes like the case where the husband divorces her with a thou- 
sand repudiations. The reasoning for Abu Hanifah (God bless him) is 
^ s ^ e brought about something that was not delegated to her, there- 
ore, she has become an innovator. This is so as the husband has granted 
e ownership of one, and three are not one, because three is a term 
^ nomb 6110 n ° Un ^° r 3 com P oun d number whereas one is an individ- 
^iween th ^ ^ 3S n ° com P oun ding. Accordingly, there is a difference 
from the ^ ^ at amounts to a contradiction. This is distinguished 
“Wnershin^TL ^ us band who acts in accordance with the rule of 
disease si/ rf 016 3pp ^ es t0 t ^ e first case where she owned three. As 
not delegated \ not 0wn *-fi ree > ar >d what she has brought about was 
lf heorder s °h therefore ’ Jt is re jected. 

'° n at >d she Pr Cr t0 pronounce divorce that grants the right of retrac- 
nounces a divorce that is irrevocable or he orders her 
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to pronounce an irrevocable divorce, but she pronounces a retractable 
divorce, then what the husband had ordered takes effect. The mean 
ing of the first case is that the husband says to her, “Divorce yourself 
with one repudiation so that I possess the right of retraction,” and she 
says, “I have divorced myself with one irrevocable repudiation,” then one 
retractable divorce takes effect. The reason is that she brought about the 
essential part of divorce and an additional attribute, as we have already 
stated, therefore, the additional attribute is rejected and the essential part 
remains. The meaning of the second case is that he says to her, “Divorce 
yourself with one irrevocable repudiation,” and she says, “I have divorced 
myself with one retractable repudiation,” then one irrevocable repudi- 
ation will take effect. The reason is that her statement “one retractable 
reoudiation” is rejected for her, because the husband by specifying the 
description of what was delegated to her determined her requiremm of 
n ,in« the essential part of divorce without ascertaining the addt- 
pron ="':,e as if she has restricted herself to the essential 
paTof dWorce.'therefore. it will occur in the form that has been specihed 

bY ‘frtL; to her, -Divorce 

"* 

three, therefore, the condition is not n ^ . f yQU like ;> and she 

If he says to her, “ D ' vo t“ ^ “ e decisio „ (as that in the preri- 

divorces herself with three, * en 5 (God bless him). The reason 

ous case) applies according lo Abu ^ n.fahlG^ ^ just ,* e 

is that discretion of three is not th ^ repudiation takes effect, 

pronouncement. The * \ he discretion of one, i us j^bttthe 

because the discretion of three >s ^ of one, therefor 

nouncement ofthrec becomes the P r 

condition is present ^ , f you wish, "and she^P ^ 

If he says to her, ^ ^ husban d then says, reason is that 

wish it if you wish it. matter stands nullified- * co0 dition) 

the intention of divorce. general wish (wit v/as P ot 

he made divorce contingen. »|» » ^ ment , but ,he con*«on ^ ^ 

and she brought about a itd ^ what does no. ^ 

found. This amounts to bet g P ha „ds. Divorce d be ca«* 

therefore, the matter tnoved on) jf he intends divorce the 

with his statement I wisn 


1“' oP era ", divorce” it w> U oc . c “ r ‘ h reauires the pre-existence 
t** ' .| wish y° n ,„j , initio and )nten ded your divorce, 

£^C^ fromhi,statero 

; eaSK h n « if my father wishes I.” or “.wish Hr 

s>» ,h '“ S f she says, “I «‘ sh >' " happ ened as yet, on the basts of 
IrH^i eLpens,- when H ha ‘ no ' P P a conditional wish, there- 
s*'” a ^VVl,at has been b Tf stands nullified. If she says, “I would 
^ieoecurs and the afe > has happened , she stands 

a condi, ton that has come to pass 

Quires imonediace when (MS) you like” or “whem 

ifhesays to her, " J£ n (ma tS) you like,” or “whenever (mata 

fittiidhama) y° u Il ^ e ’ . , “affair” it does not amount to a rejec 

and she rejects^ affair,^ ^ ^ ^ for the 

lion nor is the ma er P , e time and are generally for all tim 
wjtds mata and mata ma, ey like ;> This is not confined 

MkKsrion on the basis of consensus (ijma). If she rejects the “affair” 
„te„o. amount to tejection, because he made her owner -of drvorce 
a. me other liking. The ownership does not pass prior to the wish so 
as to be rejected by rejection. She divorces herself with one repu ration 
done, because mata is general for all times, but not acts (several repu t 
itions), therefore, she possesses one repudiation for all times. She does 
Mt possess a repudiation after a repudiation (multiple acts). As for the 
words fd/ifl and idhd ma , they are equivalent to mata according to the two 
Ws. According to Abu Hanifah (God, the Exalted, bless him), it is used 
a condition just as it is used for time, however, the “affair” rests in her 
ln and it cannot move out of her hands on the basis of doubt. This 
15cilssi0n has preceded. 

If h 

* ,0 her, “You are divorced whenever (kullama) you like,” 

uioihj/ *] r ^ht to divorce herself with one repudiation after 
tuli arria [ ea j s * le h as divorced herself thrice. The reason is that the word 
^ting 0Vvr] S t0 , re P et ition of acts, except that the condition applies to 
^ us ’ s he comes back to him after having another 
vorces herself, no repudiation will take effect, because 
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now it is renewed ownership. She does not have the right to divorce h 
self in one statement. The reason is that kullamd implies generality^ 
separate acts not the generality of collective acts. Accordingly, she doe 
not own the pronouncement of divorce in one statement or collectively 

If he says to her, “You are divorced wherever ( haythu ) you like,” or 
“where ( ayna ) you like,” she is not divorced until she expresses the wish. 
If she gets up from her session, she does not possess the wish anymore. 
The reason is that the words “ haythu ” and "ayna" are terms for location, 
while divorce has nothing to do with location, therefore, they are rejected 
and an unqualified “wish” remains. Accordingly, it is confined to the ses- 
sion as distinguished from time, because that is related to divorce so that 
it can occur at one time or the other, thus, it leads to its consideration for 
the general and the specific. 

If he says to her, “You are divorced howsoever ( kayfa ) you like,” she 
is divorced through a single repudiation after which the husband pos- 
sesses the right of retraction. This means prior to the express.cn of the 
“wish.” If she says, “I wished a single irrevocable repudia ion or thrice 
and the husband says, “This is what 1 intended then hat u i what wdl 

£ effect. “J?*, 

Se, he Sand intended a single 

pronouncement of the husband. I t e u h h la ter jurists 

lion, her wish is taken into account. accotdmg >» wha 

have said, observing the requ.rements of cho . mbol . 

He (the Author— God be pleased with him) said H 
Asl, this is the opinion of AbQ Hamfah ( o p ’ onoU nces it, and 

of the two jurists nothing occurs un es irrevocab i e repudiation of 
she may wish a retractable repudiation, es t0 manumission- J he 

three repudiations. The same disagreement ^ ^ t0 her ini** 

two jurists argue that the husband e ega ^ divorce itself dep eI 

ever form she liked, therefore, it is essential ^ cifCUin ,tan<* 

dent on her wish so that she can have a wish und „ ,h 

mean, before consummation and after it. u ■ ^ thing, ' 

the word kayfa is used for questioning ten n by j ts desenp 

said, “How did you fare in the morning. e . urre nce. 
uires divorce itself and divorce exists ue o 


E* 




nwol 1 ^ , manV times as . 

divorced as many The reason is 

“You are ^ herself as she like • , i t.. 

<ayS w hef ’ 1 can divorce her thus, he has dele 

^C-that she likeS '.. -.h" stands nullified, and if she 
^ The reason is that all th.s ,s 

the* present, therefore, it requtres 
i the “ mntunication for me P 

voutseif 

l"" tSjyS s'°ha e s the “ diV ° r “ Hanifah (God 

faeanitot be divorced '^ Ke divorC ed thrice if she likes- 
dutions. hn ilir jcts said: She c , .l, wf >rd mw 


w t checannoi be dlVO rceu - - . „ 

di»i>° nS ' frhe two jurists said: She .j and t he word mw 

^ ^ word W’ governs general ty f the 

therefore, 

what you like or Dw word min in its actual application per 

Abu Hanifah (God bless h ) .. y there f 0 re, both will be acted 

““T^I^^CiSshave adduced ev.dence has 
; to parts due to the evidence of expressing bravery 

LJnS^or the generality of the description, and this is wish so 
ihafifhe had said, “whoever you like,” it would be governed by the same 
disagreement. God, the Exalted, knows best. 


Chapter 65 

Oaths Pertaining to Divorce 


If he links divorce with marriage, it takes effect subsequent to nikah , 
like the husband’s saying to his (would-be) wife, “If I marry you, you 
are divorced,” or “any woman I marry is divorced.” Al-Shafil (God bless 
him) said that it does not take effect due to the saying of the Prophet (God 
bless him and grant him peace), “There is no divorce prior to marriage 
We maintain that this is an act of oath taking due to the existence of the 
condition and consequences, therefore, the existence of ownership is not 
stipulated for its validity. The reason is that its occurrence takes place on 
the existence of the condition and ownership is certain when the condi- 
tion is met. Prior to this the effect is prevention and that works against the 
person undertaking the transaction. The tradition is construed to mean 
the denial of immediate execution. Such a construction is reported from 
the ancestors, like al-Sha‘bI and al-ZuhrT as well as others . 2 

If he links it to a condition, the divorce will occur subsequent to 
the condition, like his saying to his wife, “If you enter the house, you 
are divorced.” This applies by unanimous agreement, because ownership 
exists at present, and it will apparently do so till the time of the coming 
into existence of the condition. Accordingly, it is valid as an oath or as a 

pronouncement. 

The linking of divorce (to another event) is not valid unless the per- 
s °n taking the oath is the owner or he links it to his ownership. The 
T eason * s that consequences must be likely so that he can deter the action. 
us > the meaning of oath is realised. This takes place through a threat 

— 

J 7V re ^ 0rt ^ e ^ by Ibn Majah in his Sunan. Al-Zayla‘i, v°l< 3> 2 3 0, 
sistenrJ S r ° Ws traditions are construed in a manner that ensures anal) lira 
cn< -y of principles. 
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and it becomes manifest through one of a 

lmked with ownership). Linking* thing to the!” 0 lw,n «*i p o, b 

ltnktng to ownership itself, as the consequence T** 

If he says to a stranger, “If you enter the k ft ' m " s «ute 
and thereafter he marries her and she 

divorced The reason is that the person taking th^Lth'**’ She is *>< 
nor has he associated it with ownership or its ca^ e an an °** 
one of these is essential. se ’ and doing so with 

The words used for conditions are- in idhn iAU- 
rna t a and matd m«. The meaning of sta* (conditionTh Siv^ 

the meaning of Sign, and these words are followed by verbs 
stitute condition), therefore the verbs are signs of JLn T itat 
he word m ts used for condition, because it does no, contain 
the meaning of time, and what lies beyond the word in is linked with it 
The word kul is not used for conditions in its actual application, as what 
follows it is a noun. A condition is something with which a consequence 
is associated, and consequences are related to verbs, except that they are 
associated with conditions due to the relationship of the verb with the 
noun that follows a noun. The example is the statement, “Each slave that 
I buy is a freeman." 

In these words if a condition is found, the oath is undone and ter- 
minated (for future cases). The reason is that these words do not require 
generality and repetition in their literal meanings. Thus, by the existence 
of the act once the condition is complete and the oath cannot survive 
without it, except in the case of kullama (whenever) as that re< l m 
generality in acts. God, the Exalted, has said, Whenever eir * 1 
roasted through, We shall change them for fresh skins, that they y 
the penalty,” 3 4 and generality requires repetition of the act. ^ 

He said: If he marries her thereafter, that is, after she m^nes^ reason 
husband, and the condition is repeated, no divorce o £ rS ( n 0 }< 
is that by the acquisition of three owned repudiation^^ is due to 
the consequence no longer remains. The c ^ ltin ’ ai him ) disagrees with 

the consequence and the condition. Zufar ( o " Exalted, wilhng- 

this, and we shall repeat this discussion later, o 


3 Qur'an 4:56 

4 Multiple and one time operation 
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r d ( kullama ) is applied to marriage itself, like saying, 
If ^ W ° r arry a woman, she stands divorced,” he violates the oath 
“lyhenevW m ^ } s a ft e r the marriage of the woman to another 
that the operation of the oath is in consideration 
1,USban< he owns of divorce due to marriage, and this is not limited. 

0 fwhat extinction of ownership after the oath does not annul 

^ ^because the condition is not found, therefore, it survives. The 
*l> e ° a ‘ ’ ce rema ins due to the subsistence of the subject-matter (three 

*S»«).> hus ' ti,eoa ' hsurvives ' 

He said: Thereafter, if the condition is found (by entering the house) 
thin his ownership (.marrying a second time), the oath is undone, and 
the divorce takes effect. The reason is that the condition is found and the 
subject-matter (woman) is suitable for the consequence, thus, the conse- 
quence arises and the oath does not remain, on the basis of what we said, 
[f the condition occurs outside of ownership, the oath is undone, due 
10 the existence of the condition, and no divorce occurs, because of the 
absence of the subject-matter. 

If the two disagree about the existence of the condition, then the 
acceptable statement is that of the husband, unless the woman adduces 
evidence, because he is asserting the original position, which is the non- 
existence of the condition, and also because he is denying the occurrence 
of divorce and the extinction of ownership whereas the woman is claim- 
ing these. 

If the existence of the condition cannot be known except through 
then the acceptable statement is hers with respect to her position. 
an j exam Pl e > where he says, “If you receive your menstrual period you 
period ^ S ° arC d ' vorced ” If she replies, “I have commenced my 
divorce' * S d * Vorced > but not the other woman. The occurrence of 
because 'it ^ Up ° n isti b s & n - Analogy dictates that she is not divorced, 
the ' f S 3 cond3t *° n for which she is not to be deemed truthful as in 
' s,r uthful C0 ” SUrnrnat3 ° n - The reasoning underlying istihsan is that she 
her. |-| er res P ect to herself, as this cannot be known except through 

'be waiti n atem . ent * S> t h ere fore, accepted as it is accepted in the case of 
vdfe, j n ^P^ r i° d an d fainting. She is a witness with respect to her co- 
acce Ptedw 6 * S under suspicion, therefore, her statement will not be 
e Likewk .;i SPeCU ° theother woman. 

® re °f hell n, Sa ^ s> "If you like that God should torment you in the 
en y° u are divorced and my slave is free,” and she replies 



1 

: 


Al-Hidayah 






that she does like this, or he says, “If you love me then 
and so is this other wife with you,” and she replies thaTl!^ div ° r «d 
him, then she stands divorced, but the slave does not bee 6 d ° es love 
is her companion divorced, on the basis of our explanati ^ ee n ° r 
certainty about the woman being a liar, because she desires th* “ n ° 
him due to her intense hate for him even in the face of torm ° free ° f 
right that the hukm be based on her information even if she h"! ' S ^ 
respect to the rights of the others, the hukm will be based on th lar '.' Vl,h 
rule, and that is love. e 0ri gmal 

If he says to her, “If you have your period, you are divorced,” after 
which she sees blood, the divorce does not occur until the blood contij 
ues for three days, because what is less than that is not considered lutyd 
When three days are completed, we give the ruling of divorce effective 
from the time her period commenced. Due to the extended bleeding it 
became known that the blood was from the womb, thus, it was menstru- 
ation from the start. 

If he says to her, “If you have menstruated for a period, you are 
divorced,” then she will not be divorced until she reaches purification 
after the ’menstrual period. The reason is that the word haydah with the 
ending ha* indicates a complete period. It is for this reason that it hu 
been construed as such in the tradition of the vacatton of he womt ^ T 
completion of the period is through its terminate, which ,s .name 

through purity. , . » t h en she 

If he says to her, “You are divorcee 1 d that she keeps the 

stands divorced with the setting o t e su ^ ^ assoc i ate d with an act 
fast. The reason is that word al-yawm, . • hed from the case when 

that is extended, means daylight. This .s d s g a stan dard of 

he says to her, “If you fas.,” as he has no ■ | ^ 

measure, and the fast exists with the ex ^ bo „ yoU are divorced 

A man says to his wife, “If > u to a girl, f j°dTes 

with one repud.atton and .f y g ^ tQ a boy and a p ^ ^ 
with two repudiations. She t g purpose® „ 

know which one of them was born^ftrsh ^ ^ hb. ^ 

repudiation becomes binding on h ’ . d is com plete with 1 

two are binding on him. Her waiting n birth to 1 iod 

of the chUd. The reason is that if she dg ^ ^ per ■ ^ 

one repudiation would have taken ^ herea fter, anothe 
have been over with the birth of the girl. There 




, wou j d be in her waiting period. 
t , k e„ effect, because sh ^ ^ ^ wo repudiatio „ s 

, n0 t ha ve i s he had gi yen . ■ j wou ld be over with the 

Ton t^^ken effect, and the repudiation would take effect, 

If ' ld have T b oy. Thereafter, n she in a state of passing her 

JJrf have mentioned, ^ wiU take effect and in 

10 Wh ld Thus, in one st Arable, however, to adopt two 

two will take e^ ib ; t . on ^ a , so by way of precaution. The 

- am vosuf - you r 

* L ,,r, to her. “K Y° u .!r d “„ rc « her with one repudiate, rh,s 
, S^’^rfhe'n completes her wailing period and talks to 
Cirrr.oc.ble, She ^" and remarries her, and she then talks to 
T- 'Ainr. Aher this the h along with one earlier repudiation. 

££** iS h l7S d thaMhe diforce does no. take effect. This 
Infer (God bl “ s ” "Cations. First, if two conditions are found in 
l5S ue has several i P This i$ 0 b V ious. Second, if the 

ownenhip, .hr d 'T C n ”'Ii hou t ownership, no divorce occurs. Third, 
two conditions are foun of ownership (state of marriage), 

'“"“""‘’disZdo upside of ownership, then the d.vorce does 
while the second is ces Jo not materialise outside of own- 

Sr^hMhe firs, condition is found outside of ownership, while 
the second is found within ownership, and this ,s the disputed issue 
the Book. Zufar (God bless him) treats the first issue on the analogy of 
the second, therefore, both are identical issues for the purpose o t e ru e 
ofdivorce. Our reasoning is that the validity of statements depends on t e 
legal capacity of the speaker, except that ownership is stipulated for pur 
poses of contingent statements so that the existence of the consequences 
incomes likely due to the presumption of continuity, therefore, the oath 
is deemed valid. When the condition is complete, the consequences mate- 
fialise, but they do not do so without ownership. The state in between 
•hese two states is the continuity of the oath, therefore, the existence of 
ownership is no longer needed as the oath survives due to its subject- 
atter ’ and th *t is the dhimmah (liability). 

^rice "'ll says t0 his Wife ’ “ lf y° u enter 1116 house> y° u are divorced 

she m a 6 dlen P r °nounces two repudiations for divorcing her, and 
she revT^ 3 Second husband consummating the marriage. Thereafter, 
s to the first husband and enters the house. She is divorced 
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thrice according to Abu Hanifah and Abu Yusuf 
Muhammad (God bless him) said that she is divor bless the 
what remains of the repudiations. This is also the ' l ° the ***** f 
bless him). The basis according to the two jurists is fa™ ° f Zufar (God 
band demolishes what is less than three, therefore she ^ ^ SeC ° n<1 hu s 
with the (original) three. According to Muhammad and 7 ? ^ to h >ni 
them) he does not demolish what is less than three a d u (God bl ess 
to him with what is left. We will elaborate this issue in 
the Exalted, willing. at Allows, God, 

If he says to her, “If you enter the house, you are divn u 
He then says to her, “You are divorced thrice.” Thereafter h thrice ’” 
another husband, consummates marriage with him and^ K mardes 
reverts to the first husband. When she enters the house no 
takes effect. Zufar (God bless him) said that three repudiations come*' 011 
effect, because the consequence is three absolutely due to the un^af 0 
fied meaning of the word. As the probability of their occurrence remains 
the oath also survives. Our reasoning is that the consequence are the 
repudiations of this ownership and it is these that are an obstacle to the 
occurrence of the condition and the pritna facie position is the absence of 
such condition. An oath is undertaken to prevent the commission of an 
act or to urge its commission, therefore, if the consequence is as we have 
mentioned, and this is lost due to the pronouncement of three imme- 
diate repudiations, which also nullify ownership through marriage, the 
oath cannot survive. This is distinguished from the case where he pro- 
nounced an irrevocable repudiation; as in such a case the consequence 
remains due to the subsistence of the subject-matter. 


A man says to his wife, “If I have intercourse with you, you are 
divorced thrice.” He then has intercourse with her. When the gem 
tals meet (penetration) she is divorced thrice. If he sta>s insi ^ 
moment, he is not liable for matir ( l uqr), but if he move * ® ut a " 
penetrates again, he is liable for mahr (‘uqr). Likewise, 1 e j t j s 
slave girl, “If I have intercourse with you, you are a eew ^jj^f 
narrated from Abu Yusuf (God bless him) that he invo es exce pt that 
mahr in the first case as well due to the continuation o coi ^ ^ sesS i 0 n 
he is not liable to be punished with hadd due to t e a i_piway^ ! lS 
(both lawful and unlawful). The reasoning for t e . a an dpe ne " 
that intercourse is the penetration of the vagina y u j s hed fr oin 
tration is only once and is not continued. This is is 
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t and penetrates again, because in this case pen- 

here he m ° V6 defter divorce. The penalty of hadd, however, does 
case wn occurred doubt D f unity, taking into account the ses- 

^ c »b^whe n/rf* not imposed, ‘uqr (compensation) 

" ot LeU astheaim nterC ourse entails one of the two penalties. If the 

s '° n me s pay* ble 3S ‘ amounts to retraction by waiting a moment, 

f ° ce was retracta f (Go d bless him), with Muhammad (God bless 

Wording to Abu £ to th e pre-existence of touching. If he moves out 

him) ^^'"ates it amounts to retraction on the basis of intercourse. 

aD<1 r £ted, knows what is correct. 

G oi the Exaiteu, 

65 .1 Exceptions (Istithna) 

to his wife “You are divorced, God, the Exalted, willing” 
"SToL connected sentence, divorce does no, take place, due to 
? d f 1 ! of the Prophet (God bless him and grant him peace), If one 
£1 oath for divorcing or manumission, and says, ‘God, the Exalted, 
ing- as a statement connected to the previous, then he will 1 not be 
Tolating the oath (by omission of the acts)."* Further, he has brough 
about the pronouncement in the form of a condition alone, therefore, it 
is a contingent statement from this aspect. The reason is that the latter 
statement conveys non-existence prior to the meeting of the condition, 
and the condition cannot be identified here, therefore, it conveys non- 
existence of the consequence for the first statement as well. It is tor this 
purpose that it is stipulated that the statements be connected like all other 
conditions. If he remains silent, the legal effects of the first statement 
come into operation, thus, the exception (proviso) or the mentioning of 
the condition after this will amount to retraction of the first statement. 

He said: Likewise, if she dies before he says, “God, the Exalted, will- 
tt'S) (that is, the divorce does not occur because he does say it). The rea- 
^.' s dlat b y the use of the exception, the statement no longer imposes an 
Death negates the obligating statement and not what annuls 
befo f exce P t ' on )- This is different from the case where the husband dies 
re as in this case the link with the exception is not established. 

rec °rde<J trad' W ° r ^ S tbe trat ^‘ t ' on > s gharib. The compilers of the four Sunan have 
'tions that convey a similar meaning. Al-Zayla'i, vol. 3> 2 34- 
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If he says, “You are divorced thrice, except once,” she is divorced • 
two repudiations. If he says, “You are divorced thrice, except two 15 ^ 
gle repudiation takes effect The rule is that exception ( istithnd ’) i s ’ SD \ 
conveying the remainder of the message left over after the exception * a 
this is correct. The reason is that he has made a statement that sUnd 
exempted, because there is no difference between the statement of a 
son to another, “I owe a dirham” and the statement, “I owe ten dirha 
except nine ” It is valid to exclude by exception part of a sentence leavi^ 
behind the other part as the speech after the exception. It is not valid to 
exclude by exception the entire sentence, as that leaves nothing behind 
so that the speaker may be said to have spoken something by directing 
words towards the other person. Istithna is valid if it is linked to the p re - 
ceding statement, as we mentioned earlier. If this stands established, then 
in the first case the repudiations after the exception are two, and these 
take effect, whereas in the second it is one, and one repudiation takes 
effect. If the man says, “Except three,” all three will take effect, because 
this amounts to exclusion of the whole by exception, and such an excep- 
tion is not valid. God knows best. 


The first volume of al-Hidayah ends here, praise be to God. 
The second volume follows this and begins with the section on 
“Divorce by the Person who is Terminally 111.” 


Chapter 66 

Divorce by Person Suffering From Terminal Illness 


Oi^' J ti * il ' ?j- 0* 

He for whom God wills His blessings is 
granted the fiqh of Din 

ji, Jo- 


In the Name of God, Most Merciful and Compassionate, and (with) 
prayers and blessings on Muhammad and his family. 

If a man divorces his wife, during his terminal illness, through an irrevo- 
cable (ba’in) * 1 * repudiation and then dies while she is still in her waiting 
period, she will inherit from him. If he dies after the termination of the 
waiting period, she is not entitled to inheritance. Al-Shafi‘i (God bless 
him) said that she will not inherit in either case , 1 because the state of 
being married has been annulled due to this obstacle 3 where marriage 
was the basis (of inheritance), therefore, even he will not inherit from her 
if she dies. 


’For the meaning of bain divorce and its legal effects, see fn 4 on page 569 in Volume 

I of this translation; see also section 67.1 (What Makes a Divorced Wife Lawful) in this 
volume on p. 14. 

According to al-‘AynI this means before the waiting period and after the waiting 
period. Al-'Ayni, vol. 5, 440. The text indicates, however, that it means if he dies during 
her ‘iddah or after such waiting period, 

3 The obstacle of irrevocable repudiation 
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Our argument is that the state of marriage is the cause of her inher- 
itance during his terminal illness, and the husband intended its annul- 
ment, 4 therefore, his intention is restrained by delaying the operation of 
the divorce up to the time of the termination of the waiting period in 
order to avert injury to the wife, which is possible. 1 he reason is that dur- 
ing the waiting period some of the legal effects of nikah remain. Conse- 
quently, it is permissible that they remain with respect to her inheritance 
from him. 5 This is distinguished from the situation after the termination 
of the waiting period when there is no possibility (of delaying the oper- 
ation of divorce). The state of marriage in this situation is not the basis 
of his inheriting from her, therefore, inheritance is annulled in his case, 
especially due to his consenting to it. 6 

If he divorces her thrice upon her request 7 or he says to her, “choose,” 
and she chooses herself 8 or obtains khul' (redemption) from him, and 
then he dies, while she is in her waiting period, she will not inherit from 
him. The reason is that she consented to the annulment of her right and 
the extinction of the delayed operation of her claim. 9 * If she says, “Divorce 
me through a revocable repudiation,” but he divorces her thrice, she will 
inherit from him, because a revocable repudiation does not eliminate 
marriage. In this case, she does not consent to the annulment of her right. 

If he says to her during his terminal illness, “I had divorced you 
thrice during my period of health and now you have completed your 
waiting period” and she verifies it, following which the husband acknowl- 
edges a debt that he owes her or makes a bequest in her favour, then, 
according to Abu Hanifah (God bless him) she is entitled to the lesser 
of this amount or inheritance. Abu Yusuf and Muhammad (God bless 
them) said: His acknowledgement and bequest are valid. If he divorces 
her thrice during his illness upon her request and then acknowledges a 
debt or makes a bequest in her favour, she will have the lesser of this 
amount or inheritance according to the view of all three jurists. Accord- 
ing to Zufar (God bless him) she will have the entire bequest amount 


4 That is, the annulment other inheritance. 

*In order to avoid injury to her. 

6 By declaring his intention to terminate the contract of marriage irrevocably 

through the repudiation. 

Tike her saying during his illness, “Divorce me thrice.” 

‘Chooses divorce. 

’Till the end other 'iddah. 
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and what has been acknowledged, because inheritance has been annulled 
upon her request and this has removed the obstacle in the way of the 
validity of acknowledgement and bequest. 

The reasoning of the two jurists in the first issue is that when both 
(husband and wife) mutually verified the occurrence of divorce and the 
termination of the waiting period, she became like a stranger for him so 
much so that it is permitted to him to marry her sister, thus, any suspi- 
cion (of the persistence of the relationship) that there was is eliminated. 
Do you not see that his testimony in her support will be admissible, and 
payment of zakdt to her will be valid. This is different from the second 
issue where the waiting period subsists and is a cause for the suspicion 
(of the continuing relationship). The rule turns on the evidence of such 
suspicion and invokes the implications of nikah' 0 and close relationship. 11 
In the first issue, the waiting period does not exist. 

Abu Hanifah’s reasoning is that in both issues the suspicion still exists, 
because the woman may have chosen to pave the way for acknowledge- 
ment and bequest in her favour so that her share increases. The spouses 
sometimes mutually agree to acknowledge separation and termination 
of the waiting period so that the husband may grant her his wealth in 
excess of her inheritance. This suspicion operates upon excess, therefore, 
we have rejected it in this case. There is no suspicion in the case of the 
amount of inheritance, therefore, we deem it valid. There is normally no 
mutual compact in the case of the right to zakdt, (another) marriage, and 
testimony. Consequently, there is no suspicion in the case of these rules. 

He said: If a person is under siege or is participating in battle and 
divorces his wife thrice, she will not inherit from him. If he has a duel 
with some person or is brought forth for execution on account of qisas 
(retaliation) or for rajm (stoning to death), she will inherit if he dies in 
this way or is killed. The source of this rule is what we have elaborated, 
that is, the wife of a person evading the rules of inheritance {fan) will 
inherit on the basis of istihsdn. The rule of the evader is established when 
the right of the wife is linked to his wealth. This linkage is established 
through illness in which there is usually an apprehension of death, like 
his being bed-ridden in a state where he cannot take care of his basic 
needs as does one in sound health. The rule for the evader is sometimes 


'“Where he cannot marry her sister, for example. 

"The testimony of one close relative for another is not admissible. 
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established through situations that acquire the meaning of death-illness 
with respect to the likelihood of the occurrence of death. Situations in 
which the usual result is survival do not lead to the application of the 
rule of the evader. Thus, for a person under siege and one participating 
in battle the usual result is survival, because a fort is meant to repel enemy 
attacks, and likewise defence in battle, thus, the rule of the evader is not 
established. The person who takes part in a duel or is brought forth for 
execution will most likely die, therefore, the rule of the evader is estab- 
lished. There are other cases similar to these that can be classified under 
this rule. His statement (in the matn), “If he dies in this way or is killed” 
is evidence of the fact that it makes no difference if he dies as a result of 
this cause or dies through another cause, just like the person suffering 
from terminal illness if he is killed. 

A man says to his wife, when he is in sound health, “When the next 
month commences” or “When you enter the house” or “When so and 
so offers the zuhr prayer” or “When so and so enters the house,” “then 
you stand divorced.” If these occurrences take place when the husband is 
terminally ill, she will not inherit. If the statements were issued in a state 
of marad (illness), she will inherit, except in the case of the statement 
“When you enter the house.” This case has many forms. Divorce is either 
made contingent upon the arrival of a time or upon the act of a stranger 
or his own act or the act of the wife. Each of these variations has two 
further forms: (1) divorce is made contingent during sound health when 
the condition occurs during illness; and (2) both things take place during 
illness. 

As for the first two forms in which the condition is associated with the 
arrival of time, where he says, “When the next month commences, you 
stand divorced,” or it is associated with the act of a stranger, where he says, 
“When so and so enters the house,” or “When so and so offers the zuhr 
prayer,” if the association and the occurrence take place during illness, she 
is entitled to inheritance. The reason is that the intention to evade inher- 
itance stands verified by his pronouncing a contingent divorce in a state 
when her right stands linked to his wealth. If the stipulation takes place in 
health and the occurrence stipulated takes place during illness, she is not 
entitled to inheritance. Zufar (God bless him) said that she does inherit, 
because association with a happening moves the time of stipulation to 
the time of occurrence, thus, it is as if the stipulation was made during 
illness. We maintain that prior stipulation becomes a repudiation at the 
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time of occurrence of the stipulated happening in the legal sense and not 
the intended sense. Injustice can only take place if intended, therefore, his 
act is not rejected. 

As for the third form, which is the making of divorce contingent 
upon his own act, it is the same if the stipulation was during health 
and the occurrence during illness or whether these were during illness, 
or whether the act is such that there is a way out of it for him, he will be 
an evader due to the existence of the intention to nullify marriage either 
through the stipulation or by bringing about the occurrence during ill- 
ness. If he does not have a way out of the occurrence ofthe act stipulated, 
he does have a thousand ways out of the stipulation itself, therefore, his 
act is rejected, in order to avoid injury to her. 

As for the fourth form in which he makes divorce contingent upon 
her act, if the stipulation and occurrence are during illness and the act 
is one in which there is a way out for her, like speaking to Zayd and so 
on, she will not inherit as she has consented to the divorce. If the act 
Is one in which there is no way out for her, like the eating of food, the 
afternoon prayer, speaking to parents, she will inherit, because she was 
under a compulsion to undertake an act to ward off the fear of perishing 
either in this world or the next, and there is no consent in a state of duress. 

If, however, the stipulation is made in health and the occurrence is 
during illness, then, if the act is one in which there is a way out for her, 
there is no ambiguity that she will not inherit. If there is no way out for 
her from the act, then the response is- the same according to Muhammad 
(God bless him), which is also the view of Zufar (God bless him), because 
there is no act on the part of the husband after her right has become 
linked to his wealth. According to Abu Hanlfah and Abu Yusuf (God bless 
them), she will inherit, because the husband has compelled her to under- 
take the act, therefore, the act is reverted back to him. It is as if she has 
become an instrument in his hands, as in the case of coercion ( ikrdh ). 

He said: If he divorces her thrice when he is ill and thereafter recov- 
ers and then dies, she will not inherit. Zufar (God bless him) said that 
she will inherit, because he intended evasion of inheritance insofar as he 
pronounced it during illness, and he died thereafter while she was in her 
‘iddah (waiting period). We say that when illness is followed by recovery 
it acquires the status of sound health, because terminal illness becomes 
non-existent due to recovery. This makes it evident that no right of hers 
became linked to his wealth. Accordingly, the husband did not become 
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an evader. If he had divorced her and then she became an apostate, God 
forbid, and then converted back to Islam after which the husband died 
due to his illness, while she was in her waiting period, she would not 
have inherited. If she does not become an apostate, but submits for sex- 
ual intercourse to her husband’s son, she will inherit. The reason for the 
distinction is that by apostasy she nullified her legal capacity to inherit, 
as the apostate does not inherit from anyone, and inheritance is not pos- 
sible without legal capacity. By submitting (for sex) she did not annul her 
legal capacity, because entering the prohibited category for marriage does 
not negate inheritance, which remains. This is different from submitting 
for sex during the validity of marriage, because it gives rise to separation, 
therefore, she consents to the nullification of the cause (of inheritance). 
After the three repudiations, the prohibition is not established through 
submission to sex as the three divorces were prior in time to the submis- 
sion, therefore, the two cases are distinguished. 

If a person commits qadhf (false accusation of unlawful sexual 
intercourse) against his wife when he is healthy, but then subjects her 
to the li'an (imprecation) procedure when he is ill, she will inherit. 
Muhammad (God bless him) said that she will not inherit. If the accusa- 
tion is during illness, she will inherit according to the unanimous view 
of all three jurists. This is related to divorce being contingent upon an act 
in which there is no way out for her as she is constrained to have recourse 
to legal disputation to ward off the shame of zina from herself. 

If he makes a vow of continence {ila’) to stay away from her when he 
is in sound health, and then she is separated irrevocably from him when 
he is ill, she does not inherit. If the vow too was made during illness, she 
will inherit. The reason is that ila amounts to a divorce made contingent 
upon the passage of four months that are devoid of sexual contact. Thus, 
it is linked with the stipulation based upon the passage of time, and we 
have elaborated its underlying reasoning. 

He (God be pleased with him) said: In a divorce where he possesses 
the right of retraction, she will inherit in all cases, because of what we 
elaborated, that is, marriage is not dissolved when intercourse can be law- 
fully undertaken. Thus, the cause (of inheritance) continues to exist . 12 


“See the first issue in this discussion. 
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He said: In each case where we have said that she will inherit, she 
inherits if he dies when she is in her waiting period. We have elaborated 
this. Allah, the Exalted, knows what is correct. 


Chapter 67 


Rafah (Recourse to Wife for Retracting Divorce) 


If a man divorces his wife through a revocable repudiation or two repu- 
diations, he may have recourse to her during her waiting period whether 
or not she consents to this. 1 This is based upon the words of the Exalted, 
“Take them back on equitable terms,” 2 without further detail (about the 
consent of women in such a case). The waiting period must still be con- 
tinuing, because retraction is the continuation of the ownership (of the 
benefits of nikah). Do you not see that it has been called imsak (taking 
back), which is continuation. The continuation (of ownership) is realised 
within the waiting period, because there is no ownership once the waiting 
period terminates. 

Rayah takes place by his saying, “I have taken you back” or “I have 
taken my wife back.” This is the clear statement about raj‘ah and there is 
no disagreement among the jurists about this. 

He said: Or he has intercourse with her, or kisses her, or fondles her 
with desire, or looks at her vagina with desire. This is the position in our 
view. Al-Shafi‘1 (God bless him) said that raj ‘ah is not valid except by a 
formal expression where he possesses the ability to speak, because raj l ah 
has the status of the initial marriage contract so much so that it is pro- 
hibited to have intercourse with the woman. 3 In our view, it is the seeking 
of the continuance of nikah , as we have elaborated and we will be estab- 
lishing it again, 4 God willing. The occurrence of the act (of retraction) is 


'There is consensus ( ijma ‘ ) on this point. Al-'Aynl, Vol. 5, 455. 

2 Qur’an 2:231 

3 That is, according to al-Shafi‘L Thus, intercourse is not permitted in this case with- 
out formal expression of retraction, in his view. 

4 At the end of the chapter that a revocable divorce does not prohibit intercourse. 
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an evidence of the attempt to continue it as in the case of the termination 
of an option This evidence is found due to an act that is specific to mar- 
riage. These acts (mentioned) are specific to it in the case of a freewoman* 
as against fondling and looking without desire, because such acts may be 
permitted without marriage as well, as in the case of the physician, the 
midwife and others. A glance at the body other than the vagina occurs 
in the case of those residing together, and the husband is living with the 
wife during 'iddah. If such other acts were to amount to rajah, he would 
have to divorce her again, thus, prolonging her 'iddah . 5 6 

He (al-Qudurl) said: It is recommended that two witnesses testify to 
the act of retraction, but if they do not testify, the act of retraction is 
(still) valid. Al-Shafi‘I (God bless him), in one of his two opinions, said 
that it is not valid, which is also the view of Malik (God bless him), due to 
the words of the Exalted, “Thus when they (are about to) fulfil their term 
appointed, either take them back on equitable terms or part with them 
on equitable terms; and take for witness two persons from among you ,” 7 
because a command necessitates obligation. In our view, the divorce laid 
down in the texts 8 is devoid of the restriction of testimony. Further, it is 
the seeking of continuation of marriage and testimony is not a condition 
during a state of continuation as in retraction during ila, except that it 
is recommended for additional precaution so that denial is not incurred 
in it. What he (al-Shafi‘I) has recited is construed to mean this. Do you 
not see that He has associated it with separation, therefore, for raj'ah it is 
recommended. It is also recommended that he (the husband) inform her 
about retraction so that she does not fall into sin . 9 

When the waiting period terminates, and he says, “I took her back 
during the waiting period,” it amounts to retraction if she confirms it, 
but if she does not deem him truthful it is her statement that will be 
given preference. The reason is that he is reporting something that he 
cannot initiate at that time. His statement will be suspicious, except that 

5 In whose case marriage is necessary for the permissibility of these acts. 

And that would amount to an injury to the woman, which is not permitted due to 
the words of the Exalted, “Take them back on equitable terms.” Qur’an 2 : 231 

7 Qur’an 65: 2 

Qur an 2 : 228, 229: “And their husbands have the better right to take them back in 
whh^dndn” ^ Part ' eS dther hold 10 8 ether on equitable terms, or separate 

9 When the husband has intercourse with her when the ‘ iddah is actually over and he 

is not aware of it. ’ 
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with verification the suspicion is removed. In this case, she is not to be 
administered an oath according to Abu Hanifah (God bless him). This is 
one of the issues that pertains to oaths in six things and that has preceded 
in the Book of Nikdh. 

If the husband says, “I have taken you back ,” 10 and in response to this 
she says, “My waiting period is over,” the retraction is not valid accord- 
ing to Abu Hanifah (God bless him). The two jurists said that retraction 
is valid as it has coincided with the ‘iddah, for it still remains prima facie 
until she informs him of it, and in this case it has preceded such infor- 
mation. Accordingly, if he were to say, “I divorced you” and she says 
in response, “My waiting period is over,” then divorce takes place. Abu 
Hanlfah’s reasoning is that it has coincided with the state of termina- 
tion of the ‘iddah, because a woman is deemed trustworthy with respect 
to the report about termination . 11 Thus, when a woman makes such a 
report it indicates that termination was prior (to retraction), because the 
statement about the termination is the closest to the statement of the hus- 
band . 12 The issue of divorce is a matter of dispute , 13 but even if it was a 
matter of agreement divorce would take place through his admission after 
termination (of the waiting period). Retraction, on the other hand, is not 
established through admission ( iqrar ). 

If the husband of a slave woman, after the termination of her wait- 
ing period, says “I took her back,” and the owner (of the woman) deems 
him truthful, but she does not, then, it is her statement that will be given 
precedence, according to Abu Hanifah (God bless him). The two jurists 
said that the statement of the owner will be given precedence. The reason 
is that her body is owned by the master, and he has acknowledged what is 
purely his right in favour of the husband, therefore, his statement resem- 
bles his acknowledging her marriage to him. He (Abu Hanifah) argues 
that the rule of raj'ah is structured upon the waiting period, and the state- 
ment to be given precedence about the waiting period is her statement; 
likewise in a matter that is based upon it. Had the situation been the 


,0 The text in al-Ayni is: “1 have taken you back within the ‘iddah’’ 

"That is, trustworthy with respect to reports about what is in their wombs. Allah 
Almighty has said: “Nor is it lawful for them to hide what Allah Hath created in then- 
wombs, if they have faith in Allah and the Last Day.” Qur’an 2 : 228. 

u Had she remained silent for some time and then made her statement the position 
would have been different. 

15 Due to the absence of witnesses. 
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then according to the two jurists, the statement preferred „ ou|d 
be'thal of the master, and so also m hts vtew according to , he auth 
* or , because she has passed the watting period at that ttme and , ha 
ownership of the master over her benefits has taken over, therefore, her 
Statement annulling such ownership is not valid. This ts distinguish 
from the first situation, because in that the owner, through his v er ifi Ca _ 
tion of the waiting period, is acknowledging the existence of the waiting 
period for her and his ownership does not take over with the existence of 
the ‘Mali. If she were to say, “My waiting period is over,” and the hus- 
band as well as the master were to say, “Your waiting period is not over,” 
then the preferable statement is hers. The reason is that she is trustwor- 
thy in this respect for she has knowledge of it. 

When the blood from the third period of menses ceases to flow after 
ten days, retraction ( raj'ah ) stands excluded, even though she has not 
bathed. If it ceases to flow in less than ten days, retraction is not excluded 
until she takes a bath or one complete timing of prayer passes after it. 
The reason is that there is no excess over ten days for menses , 15 therefore, 
by mere termination (of bleeding) she moves out of her period of menses 
and her waiting period is terminated, thus excluding the retraction. In 
what is less than ten days, there is a probability of resumption of bleed- 
ing, therefore, the reality of termination of bleeding must be strengthened 
with bathing by abiding by one of the rules that are to be followed by 
women in a state of ritual purity, that is, through the passing of one 
timing of prayer. This case is distinguished from that of a Kitabiyyah , 16 
because in her case the rule is not based on one of these additional fac- 
tors, and it is actual termination (of bleeding) that is deemed sufficient. 
The bleeding is deemed to be terminated 17 when she performs tayammum 
and prays, according to Abu Hanifah and Abu Yusuf (God bless them). 
This is based upon istihsan. According to Muhammad (God bless him), 
the period terminates when she performs tayammum. This is based upon 
analog), because tayammum in the absence of water is considered abso- 
lute purification so much so that the ahkam established through bathing 
are established for it too. Thus, it has the same status as bathing. The two 


,5 Accord^g toTegdr^s. 8 ^ UntrUthfol and the woman deeming him truthfiil. 
1 Christian or Jew. 

7ln case of bleeding for less than ten days. 
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jurists maintain that it is a pollutant 18 and does not (actually) purify’. It 
has been deemed purification (legally) due to necessity so that the obli- 
gations do not multiply. This necessity is realised in a state of performing 
prayer and not in the timings prior to it . 19 Likewise the rules established 
are also those demanded by necessity. Thereafter, it is said that 'iddah ter- 
minates by commencement itself in the opinion of the two jurists, and it 
is said after completion so that the ruling of validity of prayer is estab- 
lished . 20 

When she bathes and forgets to wash a part of her body on which 
water does not flow, then, if this is a limb or more retraction is not cut 
off, but if it is less than a limb, it is cut off. He (God be pleased with him) 
said: This is istihsan, while analogy in the case of a complete limb is that 
raj‘ah should not remain, because she has washed most of her body. Anal- 
ogy in what is less than a limb is that raj'ah should remain, because the 
rule for major ritual impurity and menstruation cannot be split up. The 
interpretation associated with istihsan is the difference, that is, in what is 
less than a limb is subject to drying up due to its small size, therefore, one 
cannot be certain of water having reached it. Thus, we said that it cuts 
off raj'ah. It is, however, not permitted to her to marry on the basis of 
precaution about both , 21 as distinguished from a complete limb as that is 
not subject to swift drying up and usually its dryness is not ignored. The 
two, therefore, stand distinguished. It is reported from Abu Yusuf (God 
bless him) that neglecting gargling and drawing water into the nostrils 
(madmadah and istinshdq ) is the same as neglecting a complete limb. It 
is also reported from him, and it is the view of Muhammad (God bless 
him), that it is of the status of what is less than a limb, because there is 
a disagreement about their being a definitive obligation as compared to 
the rest of the limbs. 

If a man divorces his wife when she is pregnant or gives birth to a 
child from it , 22 and he says, “I did not have intercourse with her,” he 
has a right to take her back The reason is that when pregnancy becomes 
apparent during a period in which it can be assumed that it is from the 


l8 Actually, but not legally. 

19 ln which the state of ‘iddah will continue. 

20 As finding water during prayer will nullify tayammum. 

21 The exclusion of raj'ah and marriage. 

22 That is, from the marriage giving birth to the child prior to divorce. His statement, 
“I did not have intercourse with her,” will not be accorded significance. 
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marriage, it is deemed to have arisen due to the marriage. This is based 
upon the words of the Prophet (God bless him and grant him peace), 
“The child belongs to one who has legal access for intercourse .” 23 This is 
an evidence of intercourse on his part. Likewise, if the paternity of the 
child is attributed to him; he will be deemed to have had intercourse. 
When intercourse is established, lawful ownership of the benefits of mar- 
riage is established, and divorce is part of such established ownership, 
which is followed by retraction. His belief (statement) will be nullified by 
the denial issued by the shariah. Do you not see that with such inter- 
course the attribute of ihsan is established. Thus, rajah has a higher 
priority' for being affirmed (available). The interpretation of the issue of 
giving birth to the child is that she give birth prior to divorce, because 
giving birth after divorce will terminate the waiting period through birth 
itself, and raj'ah cannot be conceived in such a case. 

He said: If he secludes himself with her and closes the door or draws 
the curtain and then says that he did not have intercourse with her, but 
thereafter divorces her, he does not possess the right of retraction. The 
reason is that ownership (of benefits) is established through intercourse 
and he has acknowledged its absence. He, thus, affirms it against himself 
for retraction is his right. He is not deemed untruthful by law as distin- 
guished from dower ( mahr ), because the affirmation of the stated dower 
is based upon delivering the counter-value not upon actual possession, as 
distinguished from the first case . 24 

If he takes her back, meaning thereby after being in seclusion with 
her, and saying, “I did not have intercourse with her,” and thereafter she 
gives birth to a child in a period that is less than two years by one day , 25 
the retraction is valid. The reason is that paternity stands attributed to 
him as she did not acknowledge the termination of the ‘iddah and the 
child stays in her womb during this period , 26 therefore, he will be deemed 
to have undertaken intercourse prior to divorce and not after it, because 

J3 It is related through many channels. One version related by Abu Hurayrah (God be 
pleased with him) is recorded by all the six sound compilations. Al-Zayla‘T, vol. 3, 236. 

This means that in the case of dower all that is required is being available for inter- 
course through valid seclusion not actual intercourse. This is not the case for retraction. 
15 From the day of divorce and not the day of retraction. 

This may appear strange to some who may consider the jurists to be simpletons 
unaware of scientific knowledge that we possess today. The wisdom behind the law has 
to be discovered beginning with the preceding tradition and the welfare of the child, 
who cannot be adopted according to Islamic law. 
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jn the latter case ownership is extinguished by divorce itself due to its 
absence prior to (final) divorce, thus, such intercourse is prohibited and 
a Muslim does not indulge in haratn. 

If he says to her, “When you give birth you stand divorced,” and she 
gives birth to a child. Thereafter, she gives birth to another child. This 
amounts to raj‘ah. This means from another pregnancy, which means 
that it should be after six months, and even if it is after more than two 
years as long as she did not acknowledge the termination of the waiting 
period. The reason is that divorce took place with the birth of the first 
child leading to the observance of the waiting period. The second child is, 
therefore, through the conception due to him during the waiting period. 
As she did not acknowledge the termination of the waiting period he will 
be deemed to have taken her back. 

If he says, “Each time you give birth to a child, you are divorced ,” 27 
and she gives birth to three children through different pregnancies, then, 
the first child amounts to divorce and the second child is retraction, and 
so also the third. The reason is that when she gives birth to the first child, 
it amounts to divorce and she enters the waiting period; with the sec- 
ond he becomes one who has retracted divorce, as we have explained 
that he caused the conception through fresh intercourse during ‘iddah. 
The second divorce occurs with the birth of the second child, because the 
oath has been qualified with the word “whenever,” and the waiting period 
becomes obligatory. With the birth of the third child he becomes one who 
retracts divorce, due to what we mentioned, and the third divorce takes 
place with the third birth. The waiting period now becomes obligatory 
through the menstrual periods, as she was free of pregnancy having her 
periods when the third divorce took place. 

A woman divorced through a revocable repudiation may become 
noticeable and seek adornment. The reason is that she is lawful for her 
husband and the relationship of marriage subsists between them. There- 
after, retraction is recommended and adornment attracts him to her, 
therefore, it is lawful. 

It is recommended for the husband that he is not to approach her 
unless he seeks her permission or makes his approach known to her 
through the sound of his shoes. This means when he does not intend 

27 This type of statement is not conceivable from a rational person, unless he is playing 
games with his wife. It is obvious that it is a hypothetical example to explain the limits 
of the rule. 
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retraction, because it is likely that she may be uncovered, and his sight 
may rest on parts that amount to retraction. He will then have to divorce 
her again and this will prolong her waiting period. 

He is not to take her on a journey with him until he seeks witnesses 
to testify retraction. According to Zufar (God bless him), he has a right to 
do so as the bond of marriage exists between them. This is the reason, i n 
our view, of permitting the husband to have intercourse with her. We rely 
on the words of the Exalted, “And turn them not out of their houses. 1 ’ 18 
Further, delay in the operation of the nullifying act (divorce) is due to the 
need of the husband to retract. If he does not take her back till the waiting 
period terminates, it becomes obvious that he did not have such a need. 
Thus, it becomes evident that the nullifying act operated in accordance 
with his wishes from the start for which reason the menstrual periods 
were reckoned for the waiting period. Thus, the husband does not possess 
the right to take her out, unless he seeks witnesses for his retraction. This 
will annul the waiting period and reestablish the husbands ownership. 
The meaning of his taking witnesses is the recommendation to do so that 
we mentioned earlier. 

A revocable divorce does not prohibit intercourse. Al-Shafi‘1 (God 
bless him) said that it does prohibit it, because the state of marriage 
stands dissolved due to a terminating factor, which is divorce. We main- 
tain that it subsists so that he possesses the right of retraction without 
her permission, because the right of retraction was established keeping 
in mind the husband so as to enable him to make amends when faced 
with remorse. This concept leads to retraction being a continuation of 
the contract of marriage. It also leads to its being a continuation and not 
a renewal (of the marriage contract), 29 which is negated by the evidence 
(of retraction being for the husband). The operation of the nullifying fac- 
tor has been delayed for a period due to consensus 30 or for his benefit, as 
has preceded. i 


2 *Qur'an 65 : 1. 

19 Response to al-ShafiTs claim that it is dissolved. 

*°For even al-Shafi‘1 (God bless him) agrees that raj' ah through a formal expression 
without the consent of the woman is valid. 
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67.1 What Makes a Divorced Wife Lawful 

When the divorce is irrevocable, but is through less than three repu- 
diations, he may marry her during her waiting period or after it. The 
reason is that lawfulness of the subject-matter still remains for its com- 
plete removal is contingent upon the third repudiation, and is not present 
prior to it. Such permissibility for another (man) is due to the resulting 
confusion about paternity, but no such confusion exists (for the husband) 
as a result of the permission (by the Lawgiver). 

If the divorce is through three repudiations for a freewoman, and 
two for a slave, she cannot become lawful for him until she marries 
another husband through a valid marriage and he has intercourse with 
her, and who thereafter divorces her or dies while married to her. The 
source in this are the words of the Exalted, “So if a husband divorces 
his wife (irrevocably), he cannot, after that, remarry her until after she 
has married another husband and he has divorced her.” 31 The meaning 
(in the verse) is the third repudiation. Two repudiations in the case of 
the slave woman are like three in the case of a freewoman. The reason is 
that slavery, as was known,- 12 makes the subject-matter half with respect 
to permissibility. The purpose is marriage with a husband in absolute 
terms. 33 Such a relationship is established through a valid marriage, while 
the condition of intercourse is established through the indication of the 
text ( isharat al-nass), which is done by construing the word nikdh to 
mean intercourse, a construction that conveys a complete meaning and 
avoids repetition, because the words “contract of marriage” are under- 
stood from the unqualified use of the term “husband.” 3-1 This meaning 
can also be added to the meaning of the text through the well known tra- 
dition, which in the words of the Prophet (God bless him and grant him 
peace) is: “She does not become lawful for the first until she has tasted 


3 'Qur’an 2 : 230 

32 In usiil al-fiqh. 

33 This means that the husband may be a major or a minor or even an insane person, 
provided that such a person is capable of intercourse. 

M ln the verse, the word nikah in one of its senses means intercourse. In this sense, 
the translation will read, “until after she has had intercourse with another husband and 
he has divorced her.” The reason is that the term husband already conveys the meaning 
of marriage. Had intercourse not been implied, the words, “Until she takes another 
husband, who then divorces her,” would have been sufficient. 
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the sweetness of another " 35 It has been reported through different chan- 
nels. No one disagrees about it (the condition of intercourse) except Said 
ibn al-Musayyib (God be pleased with him). His view is not taken into 
account, so much so that that if a qddl renders judgement on the basis of 
this view, his judgement will not be implemented. The condition is that 
of penetration and not ejaculation, because ejaculation is completion and 
perfection in the act. Completion becomes an additional condition. 

An adolescent minor is like a major for making the woman lawful, 
because of the existence of penetration in a valid marriage, which is the 
condition imposed by the text. Malik (God bless him) opposes us in this 
issue ,- 56 but the proof ( hujjah ) against him is what we have elaborated. 
Muhammad (God bless him) elaborated the meaning of such a minor 
and said that he is “a boy who has not attained puberty, but is capable of 
intercourse. If such a boy has intercourse with a woman she is under an 
obligation to bathe and he makes her lawful for the first husband.” The 
meaning of this statement is that he has an erection and derives pleasure. 
Bathing, however, is obligatory for her (even though he cannot ejaculate) 
due to the meeting of the genitals , 37 which is the cause for her orgasm. 
There is, thus, a need for making bathing obligatory for her (by way 
of precaution), but for such a minor there is no bathing, however, he 
is ordered to bathe so that he acquires the habit of doing so. 

He said: Sexual intercourse of a master with the slave woman does 
not make her lawful (for the first husband), because the purpose is inter- 
course by the husband. If he marries her on the condition of making her 
lawful, then, the marriage is disapproved ( makruh ). This is due to the 
words of the Prophet (God bless him and grant him peace), “The curse 
of Allah upon one who makes lawful and the one for whom he makes 
lawful .” 38 This is the construed meaning of the tradition (that is, disap- 
proval ). 39 Consequently, if he divorces her after having had intercourse 
with her she becomes lawful for the first, due to intercourse in a valid 

35 It is reported by all the six sound compilations from ‘A’ishah (God be pleased with 
her). Al-Zayla‘I, vol. 3, 237. 

36 Because ejaculation is a condition in his view and that is not found in case of such 
a minor. 

3 ' The outward cause has been assigned the rule of the consequences. 

^It is recorded through many channels and one such channel is recorded by al- 
Tirmidhl, al-Nasa’l and others. Al-Zayla‘i, vol. 3, 238. 

39 The apparent meaning may be construed as prohibition, however, the tradition has 
called the person “one who makes lawful,” therefore, disapproval is the real meaning. 
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marriage, because marriage is not annulled as a result of the condition. It 
is reported from Abu Yusuf (God bless him) that the condition renders 
the contract irregular (fasid ) insofar as there is an element of limited time 
in it, and the marriage does not make the woman lawful for the first hus- 
band due to the irregularity. It is reported from Muhammad (God bless 
him) that the marriage is valid, on the basis of our explanation, but the 
woman does not become lawful for the first, because he attempts to has- 
ten what has been considered delayed by the law (shar‘)> thus, he will be 
penalised by denying him the objective as in the case of murder of the 
ancestor (inheritee). 

If he divorces a freewoman with one repudiation or two repudia- 
tions, and she completes her waiting period and then marries another 
man, but then returns to the first husband (after divorce from the sec- 
ond), she comes back with (the first husband possessing) three divorces. 
The second husband demolishes the repudiations that are less than three 
just as he demolishes three repudiations. This is the position according 
to Abu HanTfah and Abu Yusuf (God bless them), while Muhammad 
(God bless him) said that he does not demolish what is less than three, 
because the contract is the ultimate solution for the prohibition on the 
basis of the text, therefore, the (second) husband removes it, but there 
can be no removal prior to the proof of the prohibition (through three 
repudiations). The two jurists rely on the words of the Prophet (God bless 
him and grant him peace), “The curse of Allah upon one who makes 
lawful and the one for whom he makes lawful ,” 40 in which the second 
husband has been called one who makes lawful, and he establishes law- 
fulness (completely). 

If he divorces her thrice and she then says, “I completed my wait- 
ing period, married again, he had intercourse with me, divorced me and 
thereafter I completed my waiting period,” and the duration is sufficient 
for all this, then it is permitted to the first husband to consider her truth- 
ful when he believes that she is generally truthful. The reason is that it is 
a transaction or is a religious matter with which lawfulness is associated, 
and in both the word of a single person is acceptable. Further, the report 
of the woman is not suspicious as the duration is enough. They disagreed 
about the minimum period of such a duration. We shall elaborate it in 
the Chapter on the Waiting Period. 


4 °See above. 


Chapter 68 


Ila (Vow of Continence) 


When a man says to his wife, “By Allah, I will not come near you,” or 
he says, “By Allah, I will not come near you for four months,” then he is 
one who has made a vow of continence, due to the words of the Exalted, 
“For those who take an oath for abstention from their wives, a waiting 
for four months is ordained; if then they return, Allah is Oft-forgiving, 
Most Merciful. But if their intention is firm for divorce, Allah heareth and 
knoweth all things , M1 

If he has intercourse with her within four months, he has broken 
his oath and become liable for expiation, because expiation is the conse- 
quential liability for breaking an oath. The vow of continence, however, 
will be extinguished, as an oath is removed when it is broken. 

If he does not come near her until four months are over she is 
divorced irrevocably from him through a single repudiation . * 2 Al-ShafiT 
(God bless him) said that she is separated irrevocably by the pronounce- 
ment of the qndi. The reason is that the husband is denying her her right 
of cohabitation, therefore, the qcidt acts in his place in pronouncing it 
as in the case of the person with an amputated organ or the eunuch. 
Our argument is that he committed injustice against her by denying her 
her right, therefore, the shanah deemed it permissible by annulling the 
blessing of nikah with the passage of this period. This is reported 3 from 
‘Uthman, ‘All, the three Abd Allahs, and Zayd ibn al-Thabit, may Allah 


'Qur’an 2: 226, 227. 

''Al-'Aynl uses the words “through a single irrevocable repudiation.” Al-‘Aym, vol. 5, 
489. He says this, perhaps, to emphasise that he can marry her again without an inter- 
vening marriage. 

3 It is recorded by ‘Abd al-Razzaq. Al-Zayla‘ 1 , vol. 3, 241. 
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be pleased with them all, and their example is sufficient. Further, this 
amounted to (immediate) divorce in the period of Jahiliyyah and the 
shariah ordained the delaying of its occurrence up to the end of thg 
period . 4 

If he makes a vow to abstain for a period of four months the oath 
lapses , 5 because it was limited in time by this period. If he makes a vo w 
for all times, the oath subsists. The reason is that it is independent of 
time, and no annulment is found . 6 The repudiation (resulting from such 
an oath) does not repeat itself (every four months), unless there is p r i 0r 
marriage, because there was no denial of her right after the occurrence 
of irrevocable separation. But if her goes back on it and marries her 
the ila is revived. If he does not have intercourse with her (after mar- 
riage), another repudiation will occur with the passage of four months 
The reason is that the oath subsists for it is absolute in nature, and her 
right is established again with marriage and injustice occurs. The com- 
mencement of such ila will be reckoned from the time of marriage. If 
he marries her a third time, the ila comes back and repudiation occurs 
with the passage of another four months if he does not approach her, as 
we have explained. If he marries her again after another husband (and 
subsequent divorce) no repudiation will occur due to this (the earlier) 
ila, because it stands restricted by the divorce of such ownership. This is a 
sub- issue of the disputed topic of “completion” that has preceded earlier . 7 
The oath, however, subsists due to its absolute form and the absence of 
annulment. If he has intercourse with her, he violates his oath due to the 
existence of the violating factor. 

If he makes an oath for a period that is less than four months, he has 
not made the vow of continence. This is due to the words of Ibn ‘Abbas 
(God be pleased with him) that there is no ila in what is less than four 
months . 8 Further, refusing to go near her for a period is without a legal 
obstacle (like a vow). Divorce is not established with such abstention. 


For those who take an oath for abstention from their wives, a waiting for four 
months is ordained; if then they return, Allah is Oft-forgiving, Most Merciful.” Qur'an 


s On the passage of four months. 

X h ;‘ iS ( 3 Ca " Se /° L rthe annulment of the oath, which is intercourse. 

B it ' ° U T. u translatI0n > last Para on p. 608 and note 4. 

It is recorded by Ibn Abi Shaybah. Al-Zayla‘1, vol. 3, 243. 
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If he says, “By Allah, I will not approach you for two months and 
then for two months after these,” then he has made the vow of conti- 
nence. The reason is that the two periods are joined by a word used for 
conjunction and it becomes an addition. If he waits for a day and then 
says: “By Allah, I will not approach you for two months after the first two 
months,” then he has not made the vow of continence, because the sec- 
ond statement amounts to a report about the first, therefore, it blocks the 
first oath for about two months. After the second two months it amounts 
to four months less one day for which he waited, thus, the preventing 
period of four months is not complete. 

If he says, “By Allah, I will not approach you for a year, except one 
day” he has not made the vow of continence. Zufar (God bless him) dis- 
agrees for he construes the exemption to apply at the end of the period on 
the analogy of ijdrah (hire) thus considering the period to be complete. 
In our view, the person making the vow of continence is one who is not 
able to approach his wife for four months without violating his oath that 
is binding on him. In this case he is able to do so. The reason is that the 
exempted day is unspecified as distinguished from hire, because in hire 
construing it to mean the end of the period is necessary for its validity. 
Hire is not validly constituted with unspecified days — an oath is unlike 
hire. 

If he cohabits with her on a day when four months or more still 
remain, he becomes one who has made the vow of continence, because 
of the extinction of the exception. 

If he says, while he is at Basrah, “By Allah I will not enter Kufah” and 
at this time his wife is at Kufah, he has not made the vow of continence. 
The reason is that it is possible for him to approach her without being 
bound by his oath by her coming out from Kufah. 

He (al-Quduri) said: Ifhe makes an oath (that if he approaches her he 
will be liable) for hajj, fasting, emancipation of a slave or divorce, then he 
has made a vow of continence. This is due to the occurrence of prevention 
on account of an oath, which consists of the mentioning of the condition 
and its consequences. These consequence are preventive insofar as there 
is great hardship in them. The form of the oath for emancipation is that 
he associate his approaching her with the emancipation of his slave. In 
this there is disagreement on the part of Abu Yusuf (God bless him). He 
says that it is possible for him to sell (the slave) and then approach her 
after which he will not be liable for anything. The two jurists say that 
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sale (of (he slave) is probable (he may or may not sell), theref 0re ... 
probability does not eliminate the prohibition of approaching hj s ’ hls 
The oath with respect to divorce is that he suspend her divorce up 0n jj' 
approaching her or the divorce of her companion wife. All these thi * 
prevent him from cohabiting with her. 

If he makes a vow of continence with respect to his wife whom h 
has repudiated with a possibility of retraction, his vow is valid, but if l* 
makes it with respect to his wife whom he has divorced irrevocably * 
is not valid. The reason is that the relationship of marriage exists in 
case of the first, but not in the case of the second, and the subject-matter 
of T/fl’, on the basis of the text, are those who are still our wives, If th 
waiting period ends prior to the termination of the period of ‘ild\ ^ 
oath is extinguished due to the extinction of the subject-matter. 

If he says to a woman who is a stranger, “By Allah, I will not cohabit 
with you,” or he says, “You are like my mother’s back for me,” and there- 
after he marries her, he has not made the vow of continence or that 
of injurious assimilation ( zihar ). The reason is that the statement in its 
expressed form is void due to the absence of the subject-matter and can- 
not be converted into a valid statement later. If, however, he cohabits with 
her he commits a sin, due to the occurrence of the violation of the vow, 
because the oath is found as far as violation is concerned. 9 


The period of ‘ild’ for a slave woman is two months. The reason is 
that this oath amounts to a period for irrevocable divorce, therefore, it is 
converted to half like the duration of the waiting period. 

If the person making the oath is ill and does not have the ability to 
™ ^ C ’ n * :ercourse> or she is ill or suffers from rate]"’ or is a minor 
wt w om intercourse is not undertaken or there is between them a 
• S luu an S e ( ^ annot be reached within the period of the vow, then, 
j • .f SC Ca ! C j Sa y ’ n w ords that he has had recourse to her 

saidS 7 ° f M ■ If hC Says this the ^ terminated. Al-Sh ifil 

view uDhelH^ *' ™ r f c _ ourse exce Pt through intercourse. This is also the 
amount to a vin^ / ‘ rT’ ' 3ecause ^ amounted to recourse it would 

by mentioning denial 1 therefo eaS ° ninS “ ^ (merel ^ tormented her 

8 emal, therefore, is now appeasing her with an expression 


This is true with respect to thp 

to the injurious assimilation Al ‘a S - tem , ent about not cohabiting, but not with respect 
'“Birth defect in which the 5l 498 ' 

together. u va ,s locked, or the sides of the vulva are joined 
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of promise. If he has removed the basis of injustice, he is not to be repri- 
manded through a divorce. If he recovers the ability to have intercourse 
during this period, the verbal recourse is annulled and his recourse now 
is through intercourse. The reason is that he is now able to perform the 
primary duty prior to the performance of the substitutory duty. 

If he says to his wife, “You are henceforth prohibited for me,” he will 
be asked about his resolve. If he says that he was lying, it will be pre- 
sumed to be so. The reason is that he formed an intention according to 
the actual use of his words. It is also said that for purposes of adjudica- 
tion, his statement about his resolve will not be accepted, because it is 
an oath that is apparent. If he says that he intended divorce, then, it will 
be presumed to be a single irrevocable repudiation, unless he intended 
three. We have already discussed this under metaphorical statements. If 
he says that he intended injurious assimilation (zihar), it will be deemed 
injurious assimilation. This is so according to Abu Hamfah and Abu 
Yusuf (God bless them). Muhammad (God bless him) said that it does 
not amount to zihar due to the lack of resemblance with prohibition, 
which is an essential ingredient for it. The two jurists said that he has 
used prohibition in unqualified terms, and zihar is one type of prohibi- 
tion. Here the unqualified is to be construed in terms of the qualified. If 
he says that he intended prohibition thereby or did not intend anything 
in particular, then, it is an oath by virtue of which he will be deemed to 
have made a vow of continence. The reason is that the basis in the prohi- 
bition of something lawful is an oath in our view. We shall mention this 
in the topic of vows/oaths, God willing. Among the Masha ikh are those 
who interpret the word prohibition to mean divorce without any partic- 
ular resolve, and this according to the rule of custom. Allah knows what 
is correct. 


Chapter 69 


KhuV (Redemption) 


69.1 Khul (Redemption) 

When the spouses face constant discord and are apprehensive that they 
will not be able to maintain the limits imposed by Allah {hudud Allah), 
then there is no harm if she seeks to redeem herself from him through 
wealth on account of which he will let her go. This is based upon the 
words of the Exalted, “If ye (judges) do indeed fear that they would 
be unable to keep the limits ordained by Allah, there is no blame on 
either of them if she give something for her freedom. These are the lim- 
its ordained by Allah, so do not transgress them. If any do transgress the 
limits ordained by Allah, such persons wrong (themselves as well as oth- 

. 

If they do so, an irrevocable divorce occurs through khuV and pay- 
ment of wealth becomes binding on her. This is due to the words of the 
Prophet (God bless him and grant him peace), “KhuV is an irrevocable 
repudiation.” * 2 Further, khuV implies divorce that occurs with an indi- 
rect expression, and divorce through an indirect expression is irrevocable 
(but it is dependent upon resolve ( niyyah )). 3 The mentioning of wealth, 
however, does away with the need for niyyah here. In addition to this, a 
woman will not deliver wealth until her own being is delivered to her, and 
this occurs through irrevocability. 


'Qur’an 2 : 229 

2 It is recorded by al-Dar’qutnl in his al-Sunati and thereafter by al-Bayhaqi. A 1 - 
Zayla‘1, vol. 3, 243. 

3 See volume 1 of this translation on page 588. 
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If hostility occurs on his part, it is considered disapproved that he 
take compensation from her (for her release), due to the words of the 
Exalted, “But if ye decide to take one wife in place of another, even if y e 
had given the latter a whole treasure for dower, take not the least bit of it 
back.’ M The reason is that he has already distressed her by taking another 
wife, thus, he should not add to her distress by taking wealth. 

If the discord is because of her, we consider it disapproved that he 
take from her more than he had given her. In the narration of al-Janii' 
al-Saglnr it is said that it is acceptable to charge excess too due to the 
unqualified meaning of the verse that we have recited in the beginning * 5 
Another reason is provided by the words of the Prophet (God bless him 
and grant him peace) in the case of the wife of Thabit ibn Qays ibn 
Shimas, “As for excess, no !” 6 In this case, discord was on her part. 

If he takes back in excess (of what he gave her) it is valid for purposes 
of adjudication. Likewise if he takes more when the discord is due to him. 
The reason is that the legally implied meanings in the verse are two: legal 
permissibility and permissibility for the hereafter. Acting upon permissi- 
bility for purposes of the hereafter has been given up due to an obstacle 7 
and that leaves the option to act upon what remains. 

If he divorces her in return for compensation by way of wealth and 
she accepts, divorce takes place and she becomes liable for payment of 
wealth. The reason is that the husband is independent in pronouncing 
immediate or contingent divorce, and here he has made it contingent 
upon her acceptance. The woman, on the other hand, has the legal capac- 
ity to undertake financial transactions due to her authority over her own 
affairs. The ownership through nikah is something that can be the object 
of compensation, even though it is not wealth as in the case of qisas. 
Divorce in such a case will be irrevocable due to what we have elabo- 
rated, because it is a transaction that entails the exchange of wealth for 
self. The husband came to own one of these counter-values, thus, she 
comes to own the other, and that is her self in confirmation of equality. 

If the counter-value becomes unlawful, like giving a Muslim in lieu of 
khul something like khamr (wine), swine or carrion, then, the husband 


“'Qur’an 4 : 20 

5 That is, “If she give something for her freedom.” 

6 lt is recorded by Abu Dawud in his marasil. Al-Zayla'I, vol. 3, 144, 

7 The tradition that says, “As for excess, no!” 
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gets nothing, but the separation is irrevocable. If, however, the counter- 
value is invalid in the case of divorce, the divorce becomes revocable. 
Divorce in both cases is contingent upon her acceptance, but there is a 
distinction between their legal rules. The reason is that when the counter- 
value becomes invalid, the operating factor in the first case is the word 
khul‘, which is an indirect expression (for divorce). In the second case it 
is explicit and its consequence is a revocable divorce. Nothing is due to 
the husband from her, because she did not mention marketable wealth 
so that she may be said to have deceived her husband. Further, there is 
no basis for imposing a liability for delivering the named thing nor for 
imposing a duty of giving something else due to the lack of obligation. 
This is different from the case where he participated in khuV in return for 
vinegar itself, but it turns out to be khamr, which is also a type of wealth, 
thus, she will be deceiving him. This is further distinguished from the case 
where he enters into an agreement of mukatabah or emancipates a slave 
in return for khamr, in which case the value of the slave will become due. 
The reason is that the property of the owner in this case is marketable 
and he has not agreed to forgo ownership gratis. 

As for ownership of (rights to) sex they are not marketable at the 
time of termination of the relationship, as we will mention. This is dis- 
tinguished from nikah, because rights to sex at the time of entry into 
the contract are marketable. The legal basis (fiqh) in this is that it is 
•something honourable and it is not lawful to own it without paying a 
counter-value in recognition of its honour. As for the extinction of the 
rights, it is in itself something honourable, therefore, there is no need to 
create a liability for wealth. 

He said: What is valid as payment of dower is valid as a counter- 
value for khul 1 . The reason is that if something can be a counter-value 
for a marketable thing it can preferably be a counter-value for something 
that is not marketable. 

If she were to say to him, “Grant me khuV in exchange for what is 
in my hand” and he agrees to give her khuV, but there is nothing in her 
hand, then, he has no claim against her. The reason is that she did not 
deceive him by saying that she had some thing of value in her hand. If 
she were to say, “Grant me khuV for the valuable thing I have in my 
hand” and he did so, but there was nothing in her hand, she is under a 
liability to return her dower to him. The reason is that when she named 
something of value, the husband was not ready to undo the bond except 



in exchange for something. There is no reason for imposing liability f Qr 
the value of what was named due to uncertainty nor the value of sexual 
rights, I mean thereby reasonable dower (niahr al-mithl), because it j s 
something that is not marketable at the time of termination of the con- 
tract. Thus, liability for what the husband had given is imposed in order 
to avoid harm to his interests. If she were to say, “Grant me khul' for the 
dirhams or for the number of dirhams in my hand,” but there is nothing 
in her hand, she is liable for three dirhams. The reason is that she men- 
tioned a plural and the minimum number assigned to the plural is three 
The word min (of) is for establishing a link and not division, because the 
statement would lose meaning without it. 

If she is granted khul‘ for her runaway slave and she stipulates that 
she is absolved of all liability (for capture), she will not be absolved of 
such liability and is liable for delivering the slave if that is possible or 
for the payment of his value if she is unable to deliver him. The reason is 
that this is a commutative contract and, therefore, requires the soundness 
of the counter-value. The stipulation of no liability on her part is the 
stipulation of a vitiated (fasid) condition, which is annulled. The khul\ 
however, is not annulled due to vitiated conditions. The same rules apply 
to nikah. 


69.2 Divorce in Exchange for Wealth 

If she says, “Divorce me thrice for a thousand ( bi-alf ),” and he divorces 
her with a single repudiation, then she is liable for one-third of one thou- 
sand. The reason is that when she demanded three for one thousand, she 
demanded each one of them for one-third of a thousand. The reason is 
that the letter bd accompanies counter-values and the counter-value is 
divided over what it is paid for. The divorce, however, is irrevocable due 
to the obligation of paying wealth for it. 

If she says, “Divorce me thrice on one thousand {‘aid a//)” and he 
makes one repudiation, then she is under no obligation to pay anything 
according to Abu Hanifah (God bless him), but he possesses the right of 
retraction. The two jurists said that it is a single irrevocable repudiation 
or one-third of a thousand. The reasoning (of the two jurists) is that the 
word ala has the same impact as ba with respect to commutative con- 
tacts. Thus, the saying, “Transport this wheat for a dirham ( bi-dirham ) 
or on one dirham (‘aid dirham ),” are the same. Abu Hanlfah’s reasoning 
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is that the word ‘ aid is for stipulation. Allah, the Exalted, has said, “When 
believing women come to thee to take the oath of fealty to thee, that they 
will not associate in worship any other thing whatever with Allah.”'' Fur- 
ther, when a person says to his wife, “You are divorced on ('aid) entering 
the house,” it is a condition. The reason is that it is originally for creating 
an obligation, but is used as a loan-word for a condition as it accompa- 
nies a consequence. If it is used for a condition, then conditions are not 
split up and distributed over the consequences of a condition. This is dis- 
tinguished from the letter bd\ because bd’ is used for a counter-value as 
has preceded. Accordingly, when payment of wealth is not obligatory, it 
amounts to a declaration through which divorce takes place and he pos- 
sesses the right of recourse. 

If the husband were to say, “Divorce yourself for one thousand or 
on one thousand,” and she divorces herself with a single repudiation, 
no divorce takes place. The reason is that the husband did not agree to 
irrevocability, unless the entire one thousand is delivered to him, This is 
distinguished from her statement, “Divorce me thrice for one thousand,’ 
as she was agreeing to irrevocability for a thousand, therefore, agreeing 
for a part of it is prior. 

If he were to say, “You are divorced on {'aid) one thousand,” and she 
accepts, she stands divorced. She is now under an obligation to pay one 
thousand. It amounts to the same thing as saying, “You are divorced for 
(bi) one thousand.” Acceptance is necessary in both cases, because the 
meaning of his words, “For a thousand” is “For a counter-value of one 
thousand that you have to pay me." The meaning of his statement, "On 
one thousand,” is “On the condition of one thousand that you have to 
pay me.” A counter-value does not become due without acceptance, and 
something suspended upon a condition cannot be done away with prior 
to its coming into existence. The divorce, however, is irrevocable, on the 
basis of what we have said. 

If a person says to his wife, “You are divorced and one thousand is 
due from you,” and she accepts, and he says to his slave, “You are free 
and one thousand is due from you,” and the slave accepts, then the slave 
stands emancipated and the woman divorced, but they do not owe any- 
thing according to Abu Flanifah (God bless him). If they do not accept 
then neither divorce nor emancipation has taken place. The two jurists 


'‘Qur’an 60 : li 
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argue that this statement is used in the sense of compensation. The state- 
ment, "Transport these goods and for you is a dirham at the destination ” 
amounts to saying bi-dirham. He argues that the later part is a complex 
sentence and is not to be linked by implication to what precedes it. The 
reason is that the basis in these is independence and not implication 
because divorce and emancipation are ( normally) devoid of wealth as dis- 
tinguished from sale and hire as such contracts cannot take place without 
it. 

If a person says (to his wife), “You are divorced on one thousand 
on the condition that I have an option for three days,” or he says, “You 
have an option for three days,” and the woman accepts, then the option 
is void where it belongs to the husband, but it is valid where it belongs 
to the wife. If she rejects the option within the three days, the divorce 
is annulled, but if she does not reject it she stands divorced and is liable 
for paying one thousand. This is the case according to Abu HanTfah (God 
bless him). The two jurists said that the option is void in both cases, but 
the divorce occurs and she is liable for one thousand dirhams. The reason 
is that the option is for rescission after conclusion (of the agreement) 
and not for preventing conclusion. These two transactions do not admit 
of rescission from either party, because from his side it amounts to an 
oath and from her side a condition. According to Abu Hanifah (God bless 
him), khul' from her perspective is of the status of a sale so much so 
that her retraction is valid, but such retraction does not exist beyond the 
session of the contract, thus, the stipulation of an option is valid in it. As 
for his perspective, it is an oath such that it is not valid to retract from 
it and it abides till after the session, and there is no option in oaths. The 
perspective of the slave in the case of emancipation is like her perspective 
in case of divorce. 


If a person says to his wife that he divorced her the day before on 
one thousand dirhams , but she did not accept, and in response to which 
she says that she did accept, then the acceptable statement is that of 
the husband. Where a person says to another, “I sold this slave to you 
yesterday for one thousand dirhams, but you did not accept,” and he 

th L nf rr e *5? hC dld 3CCept ’ then lhe acce Pt*bIe statement is 

divorce Uy ? h , e , underlyin8 reason ing for the distinction is that 
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it is not concluded without acceptance and acknowledging it amounts 
to acknowledging something that is not concluded without it. Thus, his 
denial of the acceptance will amount to withdrawing from the sale. 

69.3 Mlsbara’ah (Divorce With No Liabilities) 

He said: Mubdra’ah is like khuV. Both extinguish each of the rights that 
the spouses have over each other with respect to nikah, according to 
Abu Hanifah (God bless him). Muhammad (God bless him) said: No 
right is extinguished in either except that named. Abu Yusuf (God bless 
him) sides with him in the case of khul’, but he sides with Abu Hanifah 
(God bless him) in the case of mubdra’ah. Muhammad (God bless him) 
argues that this is a commutative agreement and in commutative agree- 
ments only the specified conditions are taken into account and nothing 
else. Abu Yusuf (God bless him) argues that mubdra’ah is a derivative 
of bard'ah (to absolve of all liability), therefore, this is legally required 
for both sides. Further, it is unqualified in meaning and we have quali- 
fied it through the rights pertaining to nikah due to the implication of 
the obligation. As for khul' its legal requirement is the removing of the 
relationship, and this is achieved through the annulment of the contract 
of nikah, but there is no necessity to cut off other legal rules as well. Abu 
Hanifah (God bless him) argues that khul' is constructed upon the mean- 
ing of doffing or taking off, like taking off shoes or giving up work, and 
this meaning is absolute like mubdra’ah, thus, the absolute meaning has 
to be given operation with respect to nikah, its legal effects, and rights. 

He said: If a person obtains khul ' for his daughter with her wealth 
when she is a minor, it is not valid for her. The reason is that she cannot 
form a consent for this, because rights of access for sex are not marketable 
at the time of moving out of the contract, while the counter-value is mar- 
ketable. This is distinguished from nikah, because rights of access for sex 
are marketable at the time of entry into the contract. It is for this reason 
that khul ‘ in the case of a woman suffering from terminal illness are oper- 
ative up to a third of her entire wealth and the contract of marriage of a 
man in terminal illness can operate through reasonable dower out of the 
entire wealth. As such a khul 1 is not valid, the liability for the payment of 
dower is not extinguished, and the husband is not entitled to her wealth. 
Thereafter, in one narration it is said that divorce takes place, while in 
another narration it is said that it does not take place. The first narration 
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is more authentic, because it amounts to association of the divorce with 
the condition of acceptance by her, therefore, it will be considered like all 
other contingent stipulations. 

If this person (the father) obtains khul‘ for her by saying that he 
stands surety for payment, then the khul‘ takes effect and the father i s 
liable for the thousand (dirhams). The reason is that stipulating payment 
of the counter-value by a stranger is valid, therefore, for the father it has 
prior validity. Her right to dower, however, is not extinguished, because 
that does not fall under the authority ( wilayah ) of the father. 

If he stipulates that the thousand will be paid by her, the contract is 
suspended subject to her ratification if she is one who can legally accept 
If she does accept, divorce takes place, due to the stipulation of wealth 
but there is no liability for payment, because she is not one on whom 
a financial burden can be imposed. If the father accepts on her behalf 
then there are two narrations in this. Likewise if he obtains khul‘ for her 
in lieu of her dower, but the father does not stand surety for payment 
of the dower. It will be subject to her acceptance; if she accepts divorce 
takes place, but dower is not extinguished. If the father accepts on her 
behalf, then there are two narrations. If the father stands surety for the 
dower, when it is one thousand dirhams, she stands divorced, due to his 
acceptance, which is a condition. On the basis ofistihsan he is made liable 
or five hundred, but on the basis of analogy he is liable for the entire one 
ousand. The rule for a woman who is a major when she obtains khuV 

one thn TTT 1” ““ ° f ° ne thousand her dower is also 
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Chapter 70 

Zihar (Injurious Assimilation) 

* 


If a man says to his wife, “You are for me like the back of my mother, 
then she stands prohibited for him. It is not permitted to him to have 
intercourse with her or to fondle her or to kiss her, unless he offers expi- 
ation for his oath of zihar. This is based upon the words of the Exalted. 
“But those who pronounce the oath o (zihar to abstain from their wives, 
then wish to go back on the words they uttered,— (it is ordained that 
such a one) should free a slave before they touch each other: thus are ye 
admonished to perform: and Allah is well -acquainted with (all) that ye 

do.’’ 1 

The pronouncement of zihar amounted to divorce in the days of the 
Jahiliyyah. The shar (law) affirmed its basis, but transferred its legal 
effects to those of temporary prohibition to be done away with expia- 
tion ( kaffdrah ) without eliminating the contract of nikah- The reason is 
that zihar is an offence due to the use of false and iniquitous words, 1 
therefore, it is suitable to impose the penalty of her prohibition that is 
removed through expiation. Thereafter, intercourse that is prohibited is 
prohibited along with its preliminaries so that he does not succumb to it 
as in the case of ihram . 3 This is distinguished from the cases of menstru- 
ation and fasting as they occur frequently, thus, if the preliminaries are 

'Qur'an 58 : 3 

J The Qur'an says: "II any men among you pronounce zihar for their wives, they 
cannot be their mothers, none can be their mothers except those who gave them birth. 
And in fact they use words (both) iniquitous and false: but truly Allah is All-Pardoning, 
All-Forgiving.” Qur’an 58 : 2 

J That is, ihram for hajj prohibits intercourse and its preliminaries. 
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prohibited it will lead to hardship. The cases of zihar and ihram are not 
like this. 4 

If he has intercourse with her prior to expiation, he is to seek the 
forgiveness of Allah, but there is no (additional) liability for him except 
the first expiation. He is not to repeat his act until he offers expiation. 
This is based upon the words of the Prophet (God bless him and grant 
him peace) in the case of a person who committed intercourse prior to the 
offering of expiation, “Seek the forgiveness of Allah and do not commit it 
again until you offer expiation." 5 Had there been some other liability he 
would have indicated that. 

He said: This word (zihar) cannot mean anything other than zihar, 
because it is explicit in its use for such meaning (does not have a figurative 
sense). If he intends a divorce thereby it is not valid. The reason is that 
such an implication has been abrogated, thus, he cannot bring it about 
through his intention. 6 

If he says, “You are for me like the body of my mother," or names 
her thighs or her vagina, then he is a muzahir. The reason is that zihar is 
nothing more than drawing a similarity between a permitted woman and 
a prohibited woman. Such a meaning, however, stands realised in a limb 
that is not to be looked at (in the case of a prohibited woman). 

The same rule applies if he draws such a similarity with a woman 
who is prohibited forever with respect to glancing at her, like his sister, 
aunt or foster mother. The reason is that these women with respect to 
perpetual prohibition are like the real mother. 

Likewise, if he says, “Your head is for me like the back of my mother" 
or he names her vagina, her face, legs, half her body, one-third of the 
body, or her body. The reason is that he has used an expression for 
her about her entire body, and the rule is established for an undivided 
part and then extends to the entire body, as we elaborated in the case of 
divorce, 

If he says. “You are for me like my mother,” or “You are like my 
mother,” recourse is to be had to his intention, so as to unveil the rule. 


4 1 hat is, they do not occur frequently. 
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If he says, “I merely intended respect,” then it is as he says. The reason 
is that according respect through similarities is widespread in speech. If 
he says, “I intended zihar” it is to be treated as zihar. The reason is that 
the similarity' drawn is with the entire person, which includes a similar- 
ity of limbs, but it is not explicit, therefore, the need of recourse to his 
intention arises. If he says, “1 intended divorce,” then it is an irrevoca- 
ble repudiation. The basis is that it is a similarity drawn with the mother 
with respect to prohibition. It is as if he had said, “You are prohibited tor 
me," and had intended divorce. If he did not form any intention, then 
it amounts to nothing, according to Abu Hanifah and Abu Yusuf (God 
bless them) due to the probability of being construed as the according 
of respect. Muhammad (God bless him) said that it amounts to zihar. He 
maintains that drawing a similarity with her in the case ofa limb amounts 
to zihar, therefore, drawing a similarity with her whole person is to be 
accorded greater precedence. If he had meant prohibition thereby and 
nothing more, then, according to Abu Yusuf (God bless him) it amounts 
to ila so that what is established is the lowest category of prohibition. 
According to Muhammad (God bless him), it is zihar, because the char 
acter kdf of similarity is specific to zihar. 

If he says, “You are prohibited for me like my mother,” and intended 
zihar or divorce thereby, then it will be as he intended. The reason is that 
it probably implies both forms. It implies zihar due to the existence of 
similarity, and divorce due to the existence of prohibition where the sim 
ilaritv is tor emphasis. If he does not have an intention, then, according 
to the view of Abu Yusuf (God bless him), it is ila \ but according to the 
view of Muhammad (God bless him), it is zihar. The two probabilities we 
have explained. 

If he says, “You are prohibited for me like the back of my mother,” 
and he intends thereby divorce or ila’, it will not be anything else but 
zihar, according to Abu Hanifah (God bless him). The two jurists said 
that it will be as he intended. The reason is that prohibition implies all 
this, as we have explained, however, according to Muhammad (God bless 
him) if he intends divorce the pronouncement does not amount to ziliar . 
According to Abu Yusuf (God bless him) it amounts to all these forms, 
and this has been explained at its occasion. According to Abu Hanifah 
(God bless him), it is explicit for purposes of zihar and does not imply 
another form. Further, it is tnuhkatti (unalterable), therefore, the prohi- 
bition is associated with it. 



Zihar does not apply to cases other than that of the wife so that f 
he makes the pronouncement for his slave woman he does not becom 
a muzdhir. This is based upon the words of the Exalted, “If any ^ 
among you pronounce zihar for their wives. . . .” 7 The reason is that th e 
permissibility pertaining to the slave woman is secondary* and is not to 
be associated with that for the lawfully married wife. Further, the l e Ji 
effects of zihar have been transferred from divorce, and there is no divorce 
in the case of owned slaves. 

If he marries a woman who has not consented (as yet) and then pro 
nounces zihar with respect to her, but thereafter the woman ratifies the 
marriage, the zihar stands annulled. The reason is that he was truthful 
at the time of drawing the similarity between prohibitions, therefore his 
statement was not false. Zihar is not a right from among his rights so that 
it can be suspended, as distinguished from the emancipation of a slave by 
a buyer who has bought him from an abductor, because there it is a right 
of ownership. 

Where a man says to his wives, “You are (all) for me Like the back 
of my mother,” he becomes a muzdhir with respect to all of them. The 
reason is that he attributed zihar to all of them, just like he would link 
divorce with all of them. He is liable for expiation (independently) for 
each one of them. The reason is that prohibition is established for each 
one of them and expiation is for the termination of the prohibition, thus, 
it will multiply with their multiplication, as distinguished from ila with 
respect to all of them, because expiation there is for protecting the sacred- 
ness of the name 9 and the name mentioned does not increase in number. 


70.1 Kaffarah (Expiation) 

The expiation for zihar is the emancipation of a slave ( raqabah ). If a 
slave is not found then consecutive fasting for two months. If that is not 
possible then sixty needy persons are to be fed. This is based on the text 
laid down for this purpose, for it requires expiation in this order. 

He said: And all this is prior to cohabitation. This is obvious from 
the text ui the case of emancipation and fasting, but it is the same for 
leeding as well, because expiation does away with prohibition, therefore, 

7 Qur'in 58 : 2 
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it is necessary that it precede intercourse so that the intercourse becomes 
lawful. 

He said: It is deemed sufficient to emancipate a slave who is an Unbe- 
liever, Muslim, male, female, minor or major. The reason is that the term 
raqabah applies equally to all of them, as it is an expression for the per- 
son of an enslaved owned human being from all perspectives. Al-Shafi' 
(God bless him ) opposes us in the case of an unbelieving slave. He main- 
tains that expiation is the right of Allah, the Exalted, therefore, it is not 
proper to apply it to the enemies of Allah, as is the case with zakat. We say 
that what is stated in the text is the emancipation of a raqabah and that 
meaning is realised. The intention (of the person offering expiation) is 
the granting of the ability to be obedient. Thereafter, commission of sins 
will be construed to arise from the bad choices made by the emancipated 
slave. 

It is not deemed sufficient to emancipate a slave who is blind or 
whose hands or legs have been amputated. The reason is that the lost 
limbs are part of the benefits, which are sight, grasping and walking and 
this prevents expiation. If, however, the benefit is diminished, it does 
not prevent expiation, thus, a slave with one eye or one amputated hand 
or leg from the opposite side is acceptable, because what is lost is part of 
the benefits but are available in a diminished form. This is distinguished 
from the case where a hand and a leg are amputated from the same side 
that do no make the benefit of walking available for that is difficult for 
such a person. It is permissible to emancipate a deaf slave for expiation, 
although analogy dictates that he is not acceptable, which is a narration in 
the Nawadir. The reason is that it is part of the main benefit, but we per- 
mitted it on the basis of istihsan, because the essential benefit still remains 
for he may hear when shouted at. If, however, he does not hear at all, hav- 
ing been born deaf, and he is dumb, it is not deemed sufficient. 

It is not valid to emancipate a slave whose thumbs have both been 
amputated, because the power of grasping is due to them and with their 
loss an essential benefit is lost. 

It is not permitted to emancipate an insane slave, who cannot com- 
prehend, as the utility derived from limbs is based upon reason, thus, he 
has lost the main benefit. It is valid to emancipate a slave who has fits of 

"’The reason obviously is that the slave should not be one who is useless tor the 
master anyway, and he tries to get rid of him through expiation. 





insanity, but then recovers, because disturbance of the benefits does 
prevent the main benefit. n °* 

It is not sufficient to emancipate a mudabbar slave (to be set fr ee 
death of master) nor a slave mother, because they are entitled to f r e ° n 
dom from one aspect and the attribute of slavery in them is defic' * 
Likewise the mukatab who has made some payments, because his eman 
cipation is based upon payment of a counter-value. It is narrated from 
Abu Hanifah (God bless him) that his emancipation is sufficient due to 
the existence of slavery in all respects, therefore, rescission of the con 
tract of kitabah is permitted. This is distinguished from the categories of 
slave mothers and mudabbars, because these transactions do not admit of 
rescission. If the mukatab is emancipated when he has not paid anything 
the emancipation is valid, with al-Shafi‘i (God bless him) disagreeing. He 
maintains that the mukatab has become entitled to freedom from the per- 
spective of kitabah, therefore, he resembles the mudabbar. We argue that 
the attribute of slavery is present in all respects, as we have explained. 
This is based upon the words of the Prophet (God bless him and grant 
him peace), “ 1 he mukatab is a slave as long as a single dirham is owed by 
him."" Further, mukdtabah does not negate the attribute of slavery, it is 
merely the removal of interdiction like the authorisation for undertaking 
trade, however, it is in lieu of a counter-value and is binding on the mas 
ter. Had it been enough to prevent emancipation, it would be revoked 
as a requirement of emancipation, because it admits of revocation. The 
earning and children are delivered to him, however, because emancipa- 
tion, as far as the slave is concerned, is on the basis of kitabah or that (in 
the alternative) revocation is necessary, but this necessity does not extend 
to children and earning. 

If he buys his (slave) father or son, intending expiation through the 
purchase, it is valid for expiation. Al-Shafm (God bless him) said that 
it is not permitted. On the same disagreement is based the violation of 
an oath, and the issue will come before you, God willing, in the Book of 
Aymdn (Vows/Oaths). 

If he emancipates one-haif of a jointly owned slave, when he enjoys 
“ eas ^> and guarantees the value of the remaining, it is not per- 
mitted according to Abu Hanifah (God bless him), while it is permitted 
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according to the two jurists. 1 * The reason is that he comes to own the 
share of his co-owner through the guarantee, and is like a person who 
emancipates a whole slave in lieu of expiation when he owns the slave. 
This is distinguished from the case where the emancipator is in financial 
straits, because it will become obligatory on the slave to work for the share 
of the co-owner and this converts it to emancipation for a counter- value. 
According to Abu Hanifah (God bless him) the share of the co-owner 
is eliminated from his ownership and then reverts back to him through 
daman (guarantee), and this transaction prevents expiation. 

If he emancipates one-half of his slave in lieu of expiation and there- 
after emancipates the remaining part for the same reason, it is valid. The 
reason is that he emancipated him through two statements and the loss 
(in the remaining part) is possible in his own share due to emancipation 
for the purpose of expiation, and such a transaction does not act as an 
obstacle. It is like a person who lays out a goat for sacrifice and the knife 
pierces the goat’s eye. This is different from the previous case, because in 
that the loss occurred in the share of the co-owner. 1 his is the position 
according to the principle upheld by Abu Hanifah (God bless him). As 
for the two jurists, emancipation cannot be split into parts, therefore, the 
emancipation of one-half is the emancipation of the whole, thus, it is not 
emancipation through two statements. 

If he emancipates one-half of his slave and thereafter has intercourse 
with his wife for whom he pronounced zihar following which he emanci- 
pates the other half of the slave, it is not valid according to Abu Hanifah. 
The reason is that emancipation can be split into parts in his view, and the 
condition of emancipation, on the basis of the text, is that he emancipate 
prior to cohabitation; in this case, emancipation of one-half occurred 
after cohabitation. According to the two jurists, the emancipation of one- 
half is the emancipation of the whole, therefore, the entire emancipation 
occurred prior to cohabitation. 

If the tnuzahir does not find a slave for emancipation, then the expi- 
ation for him is fasting consecutively for two months without an inter- 
vening month of Ramadan or ‘id al-fitr or the day of sacrifice or the 
days of tashnq. As for consecutive months it is based upon the texts. 
The month of Ramadan (cannot be included in these two months) as it 

"Emancipation cannot be splh into pans in their view, and emancipation of a pan 
is emancipation of the whole. 
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docs not qualify as expiation for zihar insofar as it amounts to annullin 
what has been made obligatory. Fasting in the other days (mentioned*) 
is prohibited, thus, they cannot become a substitute for completing the 
obligation. 

If he has intercourse with the wife, against whom he pronounced 
zihar , during the two months, intentionally during the night and out of 
forgetfulness during the day, he is to start fasting all over again accord- 
ing to Abu Hanifah and Muhammad (God bless them). Abu Yusuf (God 
bless him) said that he is not to start over again, because the consecu- 
tive fasting is not prevented as the fast is not rendered jasid and that is 
the condition. He argues that if the precedence of expiation is a condi- 
tion for cohabitation then what we uphold is the precedence of part of 
it, and in what you hold is the delaying of cohabitation till the whole is 
completed. The two jurists argue that the condition for fasting is that it 
precede cohabitation, and such fasting should be free of cohabitation as 
a necessary requirement of the text. This condition is violated, therefore, 
he is to start all over again. If he does not fast for a day with or with- 
out an excuse, he is to fast all over again. This is due to the absence of 
consecutive fasting when he is able to do so. 

If a slave pronounces zihar, the only expiation for him is through 
fasting, because he does not own anything, therefore, he is not eligible 
for expiation through wealth. If the master were to emancipate a slave 
on his behalf, or feed the needy, it is not valid. The reason is that he does 
not have the legal capacity for ownership, therefore, passing ownership 
to him does not make him an owner. 

If the muzdhir is not able to fast, then, he is to feed sixty needy per- 
sons, due to the words of the Exalted, “And if any has not (the means), he 
should fast for two months consecutively before they touch each other. 
But if any is unable to do so, he should feed sixty indigent ones, this, that 
ye may show your faith in Allah and His Messenger. Those are limits (set 
by ) Allah. For those who reject (Him), there is a grievous Chastisement.’’ 1 -’ 
He is to feed each needy person one-half sa‘ of wheat or one sa‘ of dates 
or barley or give him the value of these. This is based upon the words 
of the Prophet (God bless him and grant him peace) in the tradition of 
Aws ibn al-Samit and Sahl ibn Sakhr, “For each needy person is one-half 
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sa of wheat.” M The reason is that the factor to be considered is meeting 
the need of the day of each needy person, therefore, it is estimated on 
the analogy 0 f sadaqat al-fitr. His statement “Or the value of these” is the 
opinion of our school, and we have mentioned it in the Book ofZakdt. 

If he gives one maund of wheat and two maunds of dates or bar- 
ley, it is valid. The purpose is achieved as the class is common. 15 If he 
orders another to feed on his behalf for his zihar, and this person does 
so, he is rewarded. The reason is that it is the taking of a loan in mean- 
ing. The poor man first takes possession on his behalf and thereafter for 
himself, therefore, making him the owner and then acquiring ownership 
is realised. 

If he gives them meals in the afternoon and in the evening, it is valid 
whether they have consumed less or more. Al-Shafi‘1 (God bless him) 
said that he is not to be rewarded except by making them owners in con- 
sideration of what is done in the case of zakat and sadaqat al-fitr . The 
reason is that making one an owner is more effective in meeting needs, 
therefore, permissibility (of meals) cannot be made a substitute for own- 
ership. Our argument is that what is stated in the text is feeding, which is 
the real meaning of granting the ability to have meals. The permissibility 
of meals carries this meaning just like the making of a person an owner. 
In the obligation of zakat, however, the meaning is of giving, white in 
sadaqat al-fitr it is payment, and these two meanings carry the sense of 
ownership in reality. 

If there is among the persons given a meal an infant who has not 
weaned, he is not rewarded. The reason is that he cannot consume a meal. 
It is necessary to serve curry (or fatty substance) with barley bread so that 
the person fed can eat to his satisfaction. Curry is not stipulated for wheat 
bread. 

If he feeds a single needy person for sixty days, he is rewarded. If he 
grants him the entire food (liability) in one day, he will not be rewarded 
except for one day, because the purpose is to drive away the want of the 
needy person, and his want is renewed every day. Thus, giving him food 
the next day is like giving food to another person. This is the view, with- 
out disagreement, in the permissibility of giving meals. As for making a 

"According to al-Zaylal, the correct name is Salamah ibn Sakhr and the tradition is 
gharib, however, there are other traditions that give the same meaning. Al-Zayla i. vol. 
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single needy person an owner in one day through (sixty) instalm 
is said that he is not rewarded, while it is also said that he is rew ^ 
because the need to own is renewed within one day. This is distine * 
from the making of one single payment as the making of a distinction^ 
obligatory due to the text. 1S 

If he cohabits with the wife subject to zihar, while the meal is bei 
taken, he is not to renew the feeding. The reason is that Allah, the Exalted 8 
has not laid down that the feeding be prior to cohabitation, except that 
he is prohibited from doing so before it. Perhaps, it is possible that he 
may acquire the ability to emancipate a slave or fast, and in such a case 
they will occur after touching. A prohibition that exists due to an external 
reason does not negate legality in itself. 

If he gives food on account of two zihars by giving sixty needy person 
one sa‘ of wheat each (instead of one-half), he is not to be rewarded 
except for just one of the two zihars, according to Abu Hanlfah and Abu 
Yusuf (God bless them). Muhammad (God bless him) said that he is to 
be rewarded for both. If he feeds like this on account of breaking his 
fast and zihar, he is to be deemed rewarded for both. Muhammad (God 
bless him) argues that what he has given is enough for the satisfaction 
of the two obligations, and those to whom he has given are the object 
of the grant, therefore, it is rightly given to them. It is as if the causes 
are different or a distinction has been made in payment. The two jurists 
argue that the intention (in this case) for one of the categories becomes 
redundant and it is taken into account in (the absolute sense for) both 
categories. Thus, when the intention becomes redundant, but the given 
food qualifies for one expiation, because one-half sa ‘ is the minimum 
quantity, reduction is prevented and not excess, therefore, it is valid for 
one expiation, as if he had made a resolve for this expiation itself. I his 
is distinguished from the case where he makes a distinction in payment, 
because the second payment will be treated as payment to another needy 
person. 

If a person is under an obligation to make expiation for two zihars, 
and he emancipates two slaves, without specifying an intention for either 
one of them, it is valid for both. Likewise if he fasts for four months 
or feeds one hundred and twenty needy persons, it is valid. The rea- 
son is that there is unity of category, therefore, a specific intention is not 
needed. If he emancipates one slave for both or fasts for two months, he 
is required to determine for which of the two the expiation is intended. 


Book VIII: Divorce 


Al-Hidayah 


47 


If he does this for intentional homicide and for zihar, it is not valid for 
either. Zufar (God bless him) said that he is not to be deemed rewarded in 
both cases. Al-Shafi i (God bless him) said that it is up to him to allocate 
to one in both cases, because all expiations due to the unity of purpose 
are a single genus. Zufars argument is that he emancipated one-half slave 
for each zihar and he does not have the choice to allocate them to one 
after he has done it for both, because the matter is out of his hands now. 
Our argument is that the intention of ascertainment in case of unity of 
genus is not beneficial and is deemed redundant. It is beneficial in case 
of different genera, and the difference in genera for purposes of the rules 
is expiation here with different causes. The example of the first is where 
he fasts for one day by way of qada (delayed substitute performance) for 
two days of Ramadan, he is to be rewarded for one day. The illustration 
of the second is that he is under an obligation to offer qada for Ramadan 
and nadhr (vow), so he must make a distinction through intention. Allah 
knows best. 


Chapter 71 


Lian (Imprecation) 


If a person accuses his wife of having committed zina, when both 
spouses are eligible to give testimony, while the woman is one whose 
accuser can be awarded hadd for qadhf or he denies the paternity of her 
child, and she demands the consequences of qadhf to follow, then he 
is under a duty to follow the procedure of Wan. The basis is that Wan, 
in our view, are testimonies strengthened through oaths and linked to 
cursing, and these are a substitute for the hadd of qadhf in the case of 
the husband and a substitute for the hadd of zina in the case of the wife. 
This is based upon the words of the Exalted, “And for those who launch 
a charge against their wives, and have (in support) no evidence but their 
own,” 1 the exception being made from the genus (of witnesses). Allah, the 
Exalted, has said, “Let one of them testify four times by Allah that he is 
of those who speak the truth,” which is explicit in the meaning of testi- 
mony and oath. Accordingly, we say that the essential ingredient ( rukn ) 
is testimony supported by oath. Thereafter, the rukn is associated in his 

case with a curse if he is untruthful, and this is a substitute for the hadd of 

* 

qadhf and then it is linked with wrath in her case and this is a substitute 
for the hadd of zina. 

When this is established, we say: It is necessary that both be eligible 
for rendering testimony, because the rukn is testimony. It is also essential 
that she be one whose false accuser is liable for the hadd, because it acts 
as a substitute for the hadd of qadhf in his case, therefore, she must be 
a muhsan. This becomes obligatory by the denial of paternity. The rea- 
son is that as soon as he denies paternity he has apparently committed 
qadhf. The possibility that the child could be of some other man through 

'Qur’an 24 : 6 
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intercourse based upon doubt is not to be taken into account, just like the 
case of a stranger denying the paternity of a person from his well known 
father. The reason is that the governing basis in case of paternity is lawful 
access for sexual relations, and unlawful access is related to it, therefore 
his denying valid access amounts to qadhf until it becomes evident that 
unlawful access is now linked to it. Her demand of proceedings is stipu- 
lated as it is her right, therefore, it is necessary that the demand is initiated 
by her as in the case of all other rights. 

If he refuses to take the oath of li'an, the judge is to imprison him 
until he takes the oath of li'an or declares himself to be a liar. The reason 
is that it is a right being claimed from him and he is in a position to meet 
this claim, thus, he is imprisoned until he delivers what is being claimed 
from him or declares himself to be untruthful so that the cause of action 
is removed. 

If he agrees to the process of li'an, the procedure of li'an becomes 
obligatory upon him, due to the text that we have recited, however, we 
begin with the husband for he is the complainant. 

If she refuses to take the oath, the qadi is to imprison her till she 
takes the oaths or deems him truthful. The reason is that it is his right 
against her, and she is able to meet the claim, therefore, she is imprisoned 
on account of it. 

Where the husband is a slave, or an unbeliever' 1 or has been convicted 
for qadhf, and he commits qadhf against his wife, he is to be subjected to 
the hadd. The reason is that li'an is not possible due to a disqualification 
found in him, therefore, it is converted to the original obligation, which is 
established by the words of the Exalted, “And those who launch a charge 
against chaste women, and produce not four witnesses (to support their 
allegations), — flog them with eighty stripes; and reject their evidence ever 
after: for such men are wicked transgressors; Except those who repent 
thereafter and mend (their conduct); for Allah is Oft- Forgiving, Most 
Merciful.” 5 Li'an is a substitutory duty for this (primary) obligation. 

If the wife is one who is qualified to testify, but is an unbelieving 
slave or has been awarded hadd for qadhf or is one whose false accuser 
is not punished, like being a minor, or insane, or one convicted for zina, 

: This is the case where both spouses are unbelievers and the wife accepts Islam after 
which he accuses her, but prior to the extending of the invitation to him for accepting 
Lslam. Al- AynT, vol, 5, 566. The text has been taken from Path cil-Qadn. 

J Qur’an 24 : 4,5 
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there is neither hadd for him nor li'an , due to the negation of the 

1 capacity of rendering testimony, the lack of ihsdn (chastity), and 
1Cga C from her side. The prevention of li'an is due to a fault in her, there- 
[ is waived; it is as if she confirmed his statement. The legal 

orC ’ £ or t hj s are the words of the Prophet (God bless him and grant 
hirn S p eace )’ “There are four persons between whom and their spouses 
there is no li‘dn: a Jew or a Christian woman married to a Muslim; a slave 
woman married to a freeman; and a freewoman married to a slave.” 4 If the 
V ouses have been convicted (and punished) for qadhf then, the husband 
^jl be subjected to hadd , because the prevention of the li'an procedure 
is due to a fault in him as he is not eligible for it. 

The description of li'an is that the qadi begins with the husband. 
He testifies four times, saying each time, “I testify by Allah that I am 
truthful in my accusing her of zina." The fifth time, he says, “The curse 
of Allah be on him, if he is untruthful with respect to his accusation of 
zina." In all these statements he points towards her. The wife then testi- 
fies four times, saying each time, “1 testily by Allah that he is untruthful 
in the accusation he has made against me with respect to zina. In the 
fifth testimony, she says, “The wrath of Allah be on her if he is truthful 
with respect to the accusation against me about zina.” The legal basis in 
all this is the text that we have already recited. It is narrated by al-Hasan 
from Abu Hanifah (God bless him) that he is to use the form of direct 
address by saying, “In what I have accused you of zina ” insofar as that 
is explicit in removing uncertainty. The reasoning underlying what has 
been stated in the Book (by al-Quduri) is that when the form used for 
one absent is corroborated by pointing to her the probability of uncer- 
tainty is removed. 

He said: When they have both made the statements of li'an, a separa- 
tion does not occur between them until the qadi separates them with his 
pronouncement. Zufar (God bless him) said that separation does occur 
by their li'an statements, because perpetual prohibition is established by 
the operation of the tradition. 5 We argue that the proof of prohibition 


'Ibn Majah and al-Dar’qutni have recorded it in their Sunan. Al-Zayla‘ 1 , vol. 3, 248. 

'Al-Zay'ali says that it appears he is pointing to the tradition, “The spouses partic- 
ipating in li’an can never come together.” He says that it is recorded by Abu Dawud in 
his Sunan. Al-Zayla‘i, vol. 3, 249, 250. AI-'Ayni says that it has been recorded by Abd 
ai-Raz2aq as 3 mawqiif tradition. Al-Ayni, vol. 5, 571. 
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eliminates the retention of the relationship in fairness, therefore il 
band is to adopt fairness. If he refuses to do so, the qadt beco 
deputy in order to avoid injustice. This is indicated by the C u , 
who said, “I have accused her unjustly, and she is divorced thrice if*” 10 " 
her back." 6 This he said after thc li'dti proceedings. * ta ^ c 

The separation will amount to a single irrevocable repudigf 
according to Abu Hanifah and Muhammad (God bless them) be ' 0n> 
the act of the qddi is attributed to him. He can propose again inf 
declares himself to be untruthful, according to the two jurists. Abu Y • r 
(God bless him) maintains that it amounts to perpetual prohibit! ° 
due to the words of the Prophet (God bless him and grant him peace]" 
“The spouses participating in li'an can never come together,” 7 which is 
explicit in the meaning of perpetual prohibition. The two jurists main- 
tain that admitting falsehood amounts to retraction and testimony has 
no force after retraction. Further, they cannot come together as long as 
they remain in the state of li'dti , but such li'an no longer subsists and 
has no legal value after admission of falsehood, therefore, they can come 
together. 

If the li'an was based upon the denial of paternity, the qddi annuls 
his paternity and associates him with his mother’s name. The form of 
li'an (in this case) is that the qddi orders the man to say, and he says: 
“l testify by Allah that I am truthful in what I have accused you of with 
respect to the denial (of the paternity) of the child.” The similar form is 
adopted from the woman's side. 

If he accuses her of zind and also denies the paternity of the child, he 
mentions both things in his li'an statement. Thereafter the qddi revokes 
the paternity of the child and associates it with its mother. This is based 
upon the report “that the Prophet (God bless him and grant him peace) 
revoked the paternity of the child ofHilal ibn Umayyah’s wife with respect 
to Hilal and associated it with her.”" Further, the purpose of this li'an is 
the denial of paternity for the child and this purpose is achieved com- 
pletely, and it is included in the pronouncement of separation through 
the judgement. It is reported from Abu Yusuf (God bless him) that he 
said: The qddi pronounces the separation and says, “l have made him 

A lt has been recorded by al-Bukhari, Muslim. Abu Dawud and others Al-Zayla‘i, vol. 

3 . 149 - 50 . 

7 See note above. 

Il is recorded by Abu Dawiid and others, Al-Zayla'i, vol. 3, 251. 
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a dependant of his mother and removed him from the paternity of the 
father.” As denial of paternity is independent of separation, it is necessary 
to mention it. 

If the husband repeats the accusation and then admits that he was 
lying, the qddi is to subject him to hadd? due to his admission leading to 
the obligation of awarding hadd to him. And he permits him to remarry 
her. This is the view according to the two jurists, because after the award- 
ing of hadd, he is no longer eligible to participate in li'an, therefore, the 
rule on which it is based, which is perpetual prohibition, is also removed. 
Likewise if he commits qadhf against another woman and is awarded 
hadd for it, due to what we have explained. And likewise if she commits 
zitid and is awarded hadd,'° due to the negation from her side of the eli- 
gibility for li'an. 

If he commits qadhf against his wife, who is a minor or is insane, 
there is no li'an between them. The reason is that hadd is not awarded to 
the accuser of such a woman, even if she is a stranger, thus, the husband 
is not to proceed with li'an as he stands in the same position. Likewise if 
the husband is a minor or is insane, due to the lack of liability in such a 
case. 

Qadhf by a dumb person is not relevant for li'an, because it per- 
tains to an express accusation like the hadd of qadhf. In this al-Shafi i 
(God bless him) disagrees, however, the basis is that this case is not free 
of doubt and the hudud are to be waived on account of doubt. 

If the husband says to her, “Your pregnancy is not due to me,” then 
there is no li'an between them. This is the view of Abu Hanifah and 
Zufar (God bless them), because he is not sure of the existence of preg- 
nancy," therefore, he does not become an accuser (qddhif). Abu Yusuf 
and Muhammad (God bless them) said that li'an becomes obligatory by 
the denial of pregnancy when he denies it in a period that is less than 
six months, which is the point made (by Muhammad) in al-Asl, because 

■'This is the case where she has not been irrevocably divorced after the accusation. 
If. however, this takes place after the irrevocable divorce, there is neither hadd nor ban, 
because the purpose of li'an is separation. This is the view of al-Satakhs. as quoted by 

a ‘~ '"The question^ arises as to how she can remarry when she has been awarded /.add, 
which should be rnjn, in her case. The response given is that this is a case where she has 
been accused prior to consummation of marriage in which case the hadd will b 
stripes and not rajm. See 3l-‘Ayni, vol. 5, 576 - 

'‘Perhaps, he is not sure of being able 10 cause a pregnancy. 
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wc C ome to know tor sure about pregnancy in such a period, 11 therefor 
qadhf is affirmed. We would say to this that if it does not amount to qadl,'/ 
immediately, then, it becomes subject to a condition. It is as if he is sav i n 
to her, "If you are pregnant, then it is not because of me.” Qadhf that i s 
suspended upon a condition does not take place. 

If he says to his wife, “You have committed zina and this pregnancy 
is due to zina" they are to undergo the procedure of !i‘an. This i s d Ue 
to the existence of qadhf as he has expressly mentioned zina. The qad) i n 
this case will not revoke paternity. Al-Shafi‘1 (Cod bless him) said that he 
is to revoke paternity, because the Prophet (God bless him and grant him 
peace) revoked the paternity of the child of Hilal as he had accused her 
when she was pregnant.' 3 We maintain that the legal effects do not take 
place except after the birth of the child due to the possibility of absence of 
pregnancy. The tradition is construed to mean that he had come lo know 
about the existence of conception on the basis of revelation. 

If a man denies the child of his wife after birth or at a time when 
felicitations are accepted and things subsequent to birth are procured, 
his denial is valid and li'dn proceedings are in order. If he denies it after 
this, he is to undergo Win , but paternity is established. This is the view 
according to Abu Hanifah (God bless him). Abu Yusuf and Muhammad 
(God bless them) said that his denial is valid if it takes place within the 
postnatal period, The reason is that denial is valid within a short period, 
but is not valid after a long period, and wc have separated the two periods 
with the period of nifds (postnatal period), because it is the consequence 
of birth. The Imam (God bless him) says that there is no point in such 
fixing of durations, because time is needed for pondering over the mat- 
ter and the situation of people differs with circumstances. Accordingly, 
he says, we have taken into account things that indicate lack of denial 
and these are like his acceptance of felicitations, or his silence when con- 
gratulated, or his buying of things needed after birth, or the passage of 
this period with his non-denial of paternity. If he was absent and did not 
know about the birth, but arrives thereafter, the period will be taken into 
account on the basis of both rulings that we have mentioned. 1 ' 


"Tlic l)f the (mam and the two j un sts. 
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Up said- If she gives birth to twins through the same pregnancy- an 
. . nies the first and accepts the second, their paternity stands estab- 

^hed as thev have been conceived as twins from the same s P erm ‘ /[ ht 
husband Is to be subjected to W because he has admitted h,s talse- 
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blished, on the basis of what we have mentioned, and they unde ^° 
r proceedings. The reason is that he has become a qadluf through the 
I nll oTthe second and has not retracted his claim. The acknowledge^ 
* *ent of chastity is prior to the commission of qadh). It is as if he first sat 
Tat she t chi and then said that she is a zdniyah. In such a situat.on 
Wan is the consequence, so also here. 


Chapter 72 


Impotence and Other Causes of Divorce 


If the husband is impotent the qadt is to grant him a year. If he is able to 
cohabit with her, then it is good, otherwise he is to announce a separa- 
tion between them if the woman makes a request for that. This is how it 
has been reported from ‘Umar, ‘All and Ibn Mas‘ud (God be pleased with 
them ). 1 The reason is that her right to intercourse is established, but it is 
probable that the inability may be due to some temporary ailment and it 
is probable that it is due to a congenital defect. It is, therefore, necessary 
to have a duration to gain knowledge about this. We have fixed this dura- 
tion to be a year as it consists of all the four seasons. When the period 
is over and he has not been able to cohabit with her, it becomes obvious 
that it is due to some congenital (or permanent) defect. This leads to the 
demise of retention in marriage according to what is good, and dealing 
with her in fairness becomes obligatory. If he refuses, the qadi acts as his 
representative and pronounces the separation between them. It is neces- 
sary that the woman demand separation, because separation is her right 
(in such a case). 

This separation amounts to a single irrevocable repudiation. The 
reason is that the act of the qadi is attributed to the husband; it is as if he 
has divorced her himself. Al-Shafi‘T (God bless him) said that it is revoca- 
tion, however, nikdh does not accept revocation in our view. It amounts 
to an irrevocable divorce, because the purpose, which is the elimination 
of injustice to her, cannot be achieved without it. If it is not irrevocable, 
the woman will be suspended due to the possibility of retraction. 


'These reports arc to be found in the works of ‘Abd al-Razzaq, Muhammad ibn al- 
Hasan al-Shaybanl and Ibn Abi shaybah. Al-Zayla‘I, vol. 3, 254. 
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She is entitled to full dower if he went into seclusion with he 
because seclusion with an impotent husband is valid. The waiting period 
is obligatory, because of what we elaborated earlier. This is the case whe 
the husband acknowledges that he has not been able to have intercourse 
with her. 

If the husband and wife differ about his being able to have inter 
course with her, then if she is a non-virgin the acceptable statement will 
be that of the husband along with his oath. The reason is that he is deny 
ing the entitlement to the right of separation, and the basis is the fitness 
or the functioning of the organ. 

Thereafter, if he takes the oath, her right is extinguished, but if he 
refuses the matter is to be delayed for a year. If she is a virgin, the women 
are to examine her and if they testify that she is a virgin the delay of a 
year is to be granted, due to the manifestation of his falsehood. If they 
say that she is deflowered, the husband is to be administered the oath. If 
he takes the oath, she has no right, but if he refuses the matter is delayed 
for a year. If he has a cut up organ, the separation is to be pronounced 
at once if she so demands. The reason is that there is no use in delaying 
the matter. The case of a castrated man is also be to be delayed like that 
of the impotent person, because there is some hope of his being able to 
cohabit. 

If the impotent man is granted a year and then he says that I have had 
intercourse with her, but she denies it, she is to be examined by women. 

If they say that she is a virgin, she is to be given an option. The reason is 
that their testimony has affirmed the underlying factor and that is virgin- 
ity. If they say that she is a non-virgin, the husband is to be administered 
(he oath. If he refuses to take the oath, she is granted the option, due 
to the confirmation of her position because of his refusal. If he takes the 
oath, she is not granted an option. 

If she was originally a non-virgin, the acceptable statement is the 
husband s along with his oath. We have mentioned this already. 

If she chooses her husband, she will no longer have an option. The 
reason is that she has agreed to the extinction of her right. In the case of 
delay, the lunar year is to be taken into account, and that is the sound 
narration. The calculation is to be made without excluding the days of 
menstruation and the month of Ramadan because of their occurrence 
wit in the year. The days of his illness and her illness are not to be 
counted, because such illness may not occur within a year. 
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If the wife has a defect, the husband does not have an option (of 
rion). Al-Shafil (C.od bless him) said that she is to be rejected 
rCV account of five defects: leprosy; haras (skin disease); insanity, ratq; 
° n , i/irti ' The reason is that they prevent contact for physical access and 
T re Desire is emphasised in the shar‘ (law) due to the words of the 
Prnohet (God bless him and grant him peace) ‘Run from the person wit 
leorosy like you run from the lion.”- We argue that the extinction of sat- 
-Ltion essentially upon death does not lead to revocation, therefore, i 
! necessary that by mere disturbance due to defects it should not be so. 
The reason is that satisfaction is derived from the fruits of marriage, an 

the claim is that these be available and they are. 

If the husband suffers from insanity, baras or leprosy, then the wit 
does not have an option (of revocation) according to Abu Hamfah and 
Abu Yusuf (God bless them). Muhammad (God bless him) said that she 
does have the option, so as to repel injury to her, as in the case of loss 
of organ or impotence, as distinguished from his case for he is able to do 
away with the injury through divorce. The two jurists maintain that the 
basis is the absence of an option insofar as it amounts to annulling the 
right of the husband. It is granted in the case of a partially missing organ 
or impotence as they prevent the attainment of the objective for which 
marriage has been made lawful. These defects, on the other hand, do not 
upset such objective, therefore, the two are distinguished. Allah knows 


'Birth defect In which the vulva is blocked, because the sides of the vulva arc joined 
together. 

’Birth defect in which the vulva is blocked due to bone structure or other reason. 
‘Recorded by al- Bukhari. See al-Zayla‘i, vol. 3 , J>5 


Chapter 73 

‘Iddah (Waiting Period) 


If a man divorces his wife through an irrevocable or a revocable repu- 
diation, or a separation occurs between them without divorce , 1 when 
she is a freewoman who has menstrual periods, then her ‘ iddah (wait- 
ing period) extends to three periods, due to the words of the Exalted, 
“Divorced women shall wait concerning themselves for three monthly 
periods .” 2 Separation when it takes place without divorce bears the mean- 
ing of divorce, because ‘ iddah has been made obligatory to identify the 
vacation of the womb in a separation that is imposed upon nikah , and 
this occurs within the separation. The term “period” is applied to mean 
menses in our view. Al-Shafi l i (God bless him) said that it applies to the 
period of purity. The word quru in its actual application is used for both 
meanings and has been used for the opposite meanings. This is what has 
been stated by Ibn al-Sikkit. It does not, however, apply to both meanings 
at the same time as a mushtarak word. Construing it to mean menses is 
better. First, by acting upon the plural meaning, because applying it to 
mean period of purity where divorce takes place in a period of purity 
prevents it from being a plural. Second, in its meaning as an identifier 
of the vacation of the womb, which is the purpose of ‘iddah. Third, by 
interpreting it in the light of the words of the Prophet (God bless him 
and grant him peace), “The waiting period of the slave woman are two 
menses,” and these words act as an elaboration ( bayan ) for the word. 

If she is one who does not menstruate due to young or old age, then, 
her waiting period is three months, due to the words of the Exalted, 

'This separation may occur through khiynr al-buliigh , emancipation, one spouse 
coming to own the other, and apostasy. AI-‘Ayni, vol. 5, 593. 
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“Such of your women as have passed the age of monthly courses, for them 
the prescribed period, if ye have any doubts, is three months.”' Likewise 
those who have reached the age of puberty, but have not begun to mem 
struate, due to the words at the end of the verse. 4 

If she is pregnant, then, her 'iddah is up to the time she delivers the 
child, due to the words of the Exalted, “For those who are pregnant, their 
period is until they deliver their burdens.”' 1 

If the wife is a slave woman her 'iddah is two menses, due to the 
words of the Prophet (God bless him and grant him peace), "The divorce 
of the slave woman is two repudiations and her waiting period is up to 
two menses.”'’ The reason is that slavery converts matters into half, but 
the menstrual period cannot be halved, therefore, they arc fixed at two 
menses. This is what ‘Umar (God be pleased with him) is reported to 
have said, “If 1 could I would have deemed it a menses and a half.” 7 If the 
slave woman is one who does not menstruate, then her waiting period is 
a month and a half. The reason is that it can be divided and it is possible 
to make it half while acting upon the attribute of slavery. 

The waiting period of a freewoman in the case of death (of her hus- 
band) is four months and ten days, due to the words of the Exalted, “If 
any of you die and leave widows behind, they shall wait concerning them- 
selves four months and ten days The waiting period of a slave woman 
(in this case) is two months and five days, because slavery converts it to 
half. 

If she is pregnant, then, her waiting period is until she delivers, due 
to the unqualified meaning of the verse, “For those who are pregnant, 
their period is until they deliver their burdens." 9 ‘Abd Allah ibn Mas’ud 
(God be pleased with him) said, “If anyone wants I can engage with him 
in mutual curses to show that this verse was revealed after the verse that is 
in Surat al-Baqarah.” 10 ‘Umar (God be pleased with him) said that "if she 

’Qur'an 65 : 4 
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delivers while her husband is yet oil the bier, her waiting period is over 
and it is lawful for her to marry.”" 

If the divorced woman comes to inherit during the terminal illness 
of her husband, her waiting period is the longer of the two periods. 
This is the view according to Abu Hanifah and Muhammad (God bless 
them), while Abu Yusuf (God bless him) said that it is three menses. The 
meaning here is that when the divorce is irrevocable or has been pro- 
nounced thrice. If, however, it is revocable, then she is to observe the 
waiting period of death by agreement. According to Abu Yusuf (God bless 
him), the marriage stood dissolved prior to death through divorce, and 
she was obliged to wait for three menses. The waiting period following 
death becomes obligatory when the marriage is terminated during death, 
except that it subsists for the right of inheritance and not for altering the 
right to alter the waiting period. This is distinguished from the revoca- 
ble divorce, because there the marriage subsists in all respects. The two 
jurists argue that as it subsists for purposes of inheritance it is deemed to 
subsist, by way or precaution, for the purpose of waiting period as well 
thereby reconciling the two. If the husband is executed as a result of his 
apostasy where the wife inherits from him, then, the issue is governed 
by the same disagreement. It is also said that her waiting period is gov- 
erned by the periods of menstruation, on the basis of consensus ( ijma '), 
because marriage in such a case is not considered to subsist till the time 
of death for purposes of inheritance as a Muslim woman cannot inherit 
from an unbeliever. 

If a slave woman is emancipated within her waiting period following 
a revocable divorce, her waiting period is converted to the waiting period 
of free women, because of the continuance of marriage in all respects. If 
she is emancipated following an irrevocable divorce or is one whose hus- 
band has died, her waiting period is not converted to that for freewomen 
due to the termination of marriage after an irrevocable divorce or death. 

If she is a woman who has had menopause and is undergoing the 
waiting period on the basis of months, and then sees bleeding, her wait- 
ing period that has passed is erased and she is to renew her waiting 
period on the basis of menses. This means that if she witnesses bleed- 
ing as was usual for her. The reason is that her reverting to her normal 


"It is recorded by Malik (God bless him) in al-Miiwajjd', Al-Zayla'i. vol. 3. 236. 
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courses annuls the menopause, which is the correct view, thus it- 
em that it is not a substitutory duty. The reason is that the conditf^ 
substituting a duty is the confirmation of menopause and this take's^ ^ 
through the inability (to bleed) until death, as is the case offidyahf*** 
som) for the enfeebled old person. If, however, she has two men t 
periods (in her waiting period) and then her menopause, she is to 
late her waiting period on the basis of months, as a precaution in T' 
to avoid combining what is substitutory with the original. er 

In the case of a woman who is married through an irregular tiikah 
and a woman who has had intercourse on the basis of shubhah thei 
waiting period, both in the case of separation and death, is through 
menses. The reason is that this is for identifying the vacation of the 
womb and not for complying widi the requirements of marriage, because 
menses are the identifier for this purpose. 

If the master of a slave woman, who has borne him a child, dies or 
he emancipates her, then, her ‘iddah is up to three menses. AJ-Shafi‘i 
(God bless him) said that it is a single menstruation. The reason is 
that it becomes obligatory due to the termination of lawful ownership, 
therefore, it resembles vacation of the womb. We argue that it becomes 
obligatory due to the termination of the relationship permitting lawful 
access for sex, therefore, it resembles the ‘iddah of tiikah. Thereafter, our 
leader in this is ‘Umar (God be pleased with him), for he said: “The ‘iddah 
of the utntn al-walad is three menses.”^ If she is one who does not men 
struate, then, her waiting period is three months, as in the case of tiikah. 

If the minor husband of a woman dies and she is pregnant, then, her 
iddah is up to the time she delivers. This is the view according to Abu 
Hanifah and Muhammad (God bless them). Abu Yusuf (God bless him) 
said that her waiting period is for four months and ten days, which is also 
the opinion of al-Shafi‘1 (God bless him). The reason is that the preg- 
nancy is not established as to paternity with respect to him. It is as if it 
occurred after his death. The two jurists argue on the basis of the unqual- 
i e meaning of the verse, ‘For those who are pregnant, their period is 
until they deliver their burdens.”” The reason is that it is determined by 
t e period of delivery irrespective ol the period being more or less, and is 
not or the identification of the vacation of the womb, because the waiting 
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period fol lowing death has been validated despite the existence of menses. 
The purpose is to meet the requirements of the contract of nikdh. This 
meaning is realised in the case of the minor even if the pregnancy was 
not due to him. This is is distinguished from a pregnancy conceived after 
the death of the husband, for once the waiting period becomes obligatory 
on the basis of months, it cannot be altered due to later conception. In 
the case that we are considering, when the waiting period became oblig- 
atory it became so with the duration of the waiting period, iheretore, 
the two are distinguished. This point does not affect the wite of a grown 
up (major) man when the pregnancy occurs after his death, because the 
paternity will be attributed to him; it is as if it existed legally at the time 
of death. 

The paternity of the child will not be established in either case. M The 
reason is that the minor does not have sperm, therefore, conception on 
his account cannot be thought of, so the tiikah acts as the substitute for 
sperm conceptually. 

If a man divorces his wife during her menstrual period, she is not 
to reckon the period in which the divorce occurred, because the waiting 
period is determined to be three complete menses, thus, their number is 
not to be reduced. 

If a woman undergoing ‘iddah is made to cohabit due to shubhah 
(doubt), then, she is to undergo another ‘iddah. The two waiting periods 
will run concurrently and the bleeding that the woman witnesses during 
menses will be counted towards both. When the first waiting period ter- 
minates, and the other has not ended, it is obligatory for the woman to 
complete the second waiting period. This is our view. Al-Shafi‘T (God 
bless him) said that the two waiting periods will not run concurrently. 
The purpose is worship, he said, and it is worship that prevents marriage 
and going out of the house, therefore, the periods will not run concur- 
rently just like two fasts cannot be undertaken in one day. Our argument 
is that the purpose is to verify the vacation of the womb, and this purpose 
is achieved with one waiting period, therefore, they will run concurrently. 
The meaning of worship here is secondary. Do you not see that the wait- 
ing period passes without her knowledge even if she gives up not going 
out? 


”That is, conception before death or after it. 
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If a woman undergoing ‘iddah following death is led to cohabitatj 
as a result of doubt, she is to undergo the waiting period on the basis 0 *) 
months and she is also to take account of the menses occurring dur ° f 
this period. This is to ensure concurrence as far as it is possible. 8 
The commencement of ‘iddah in the case of divorce is after the 
divorce, while in the case of death it is after death. If she does not come 
to know of the divorce or the death till such time that the duration of 
the waiting period is over, then, her ‘iddah is over. The reason is that the 
cause of the waiting period is either divorce or death, therefore, its com 
mencement is reckoned from the time the cause comes into existence 
Our jurists (from Bukharah) have issued a ruling (fatwa) in the case of 
divorce that the commencement of the waiting period is from the time of 
acknowledgement (of divorce) so that the accusation of having conspired 
is avoided. 

The (commencement of the) waiting period arising from a fasid con- 
tract is after separation, or after the determination of the man that 
he will not have intercourse with her. Zufar (God bless him) said that 
it begins after the last intercourse, because it is intercourse that is the 
obligating cause. We argue that each intercourse found within the/2j/d 
contract is like a single intercourse due to the association of all with the 
rule for a single contract. It is for this reason that it is sufficient to have 
a single dower for all. Accordingly, the commencement of the waiting 
period is not established prior to mutual relinquishment or determina- 
tion to abstain when there is the likelihood of another taking place (after 
the last). Further, the ability to undertake it by way of shubhah acts as a 
substitute for actual intercourse due to its concealed nature, and there is 
a need to know the rule for the sake of the right of another man. 

If a woman undergoing the waiting period says that her ‘iddah has 
terminated, but her husband denies this, then the acceptable statement 
w e l ^ at °f the wife along with her oath. The reason is that she is con- 
si ere trustworthy in this, and when she has been accused of falsehood 
she lakes the oath, just like the custodian of a deposit. 

If a man divorces his wife through an irrevocable divorce, and there- 
after marnes her during her waiting period, but divorces her (again) 
undero) 00 a k 1,at,on ’ * s l* a ble for a complete dower, and she has to 
Abu Hanif T < - renewe< ^ iddah. This is the view according to 
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the previous waiting period. The reason is that it is a divorce prior to 
touching, therefore, it does not give rise to full dower nor the renewal 
of the waiting period. The completion of the first ‘iddah is due to the 
first divorce, when the second marriage has not affected the first waiting 
period. Thus, when the legal effects of the second marriage are removed 
through the second divorce, the legal effects of the first come into view, as 
if he had bought his slave woman who had borne him children and then 
emancipated her. The two jurists maintain that she is within his grasp in 
reality due to the first intercourse and its effect remains, which is the wait- 
ing period. Thus, when he renews the marriage, while she is still under his 
control, the first control stands in the place of the second control to which 
he derived the right through this marriage. It is like a usurper buying the 
usurped item that is in his possession, where he (now) comes to have pos- 
session by the contract alone. This makes it evident that it is divorce after 
cohabitation. Zufar (God bless him) said there is no waiting period at all 
for her, because the first waiting period was extinguished by the second 
marriage and cannot return, while the second was never imposed. The 
response to his view is what we have said. 

If a DhimmI divorces a Dhimmiyyah, there is no waiting period for 
her. Likewise, if a woman from the enemy land crosses over to our side 
as a Muslim. If she marries it is valid, unless she is pregnant. This is the 
view according to Abu Hanifah (God bless him). The two jurists said 
she as well as the Dhimmiyah have to undergo the waiting period. As for 
the Dhimmiyyah, the disagreement here is similar to the disagreement 
about their marrying within the prohibited category, and we have elab- 
orated this in the Book of Nikah. The view of Abu Hanifah (God bless 
him) applies where there is no waiting period for them according to their 
belief. As for the woman migrating, the reasoning of the two jurists is that 
if the separation had occurred between them due to another reason, there 
would be a waiting period, likewise in the case of such separation. This is 
distinguished from the case where a man migrates and leaves her behind 
(there will be no waiting period) due to the lack of information about the 
shari'ah. Abu Hanifah (God bless him) argues on the basis of the verse, 
“O ye who believe! When there come to you believing women refugees, 
examine (and test) them: Allah knows best as to their Faith: if ye ascertain 
that they are Believers, then send them not back to the Unbelievers. They 
are not lawful (wives) for the Unbelievers, nor are the (Unbelievers) law- 
ful (husbands) for them. But pay the Unbelievers what they have spent 
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(on their dower), and there will be no blame on you if ye ruarr 
payment of their dower to them.”' 5 The reason is that whpn eiT1 ° n 


payment of their dower to them. 15 The reason is that when the 
period becomes obligatory, the right of humans is attached to it Wa * lln 8 
enemy is associated with these rights so that he can be the sub’ ^ 
ter of ownership. The exception is where the woman is pregnant "b* 0131 
inside her womb is a child whose paternity is established. There' is^ 31 *^ 
ration from Abu Hanifah (God bless him) that it is permitted to 3 ^ 
such a (pregnant) woman, but he is not to have intercourse with fr^ 
is the case with a woman pregnant after zind. The first view, howew' 35 
more authentic. ’ * ls 


73.1 Mourning 

For the irrevocably separated woman,' 6 as well as one whose husband 
has died, when she is a major and a Muslim, is prescribed mourning 
As tor the woman whose husband has died, it is due to the words of 
the Prophet (God bless him and grant him peace), “It is not lawfiil for 
a woman, who believes in Allah and the Day of Judgement, to mourn for 
the dead in excess of three days, except for her husband for four months 
and ten days. 17 As for one irrevocably separated, it is the opinion of 
our school. Al-Shafi'i (God bless him) said that there is no obligation of 
mourning for her. The reason is that it has been prescribed for expressing 
S ^. rr0W u P on death of her husband who stood by his compact with her 

ti his death. The husband (separated from her) has cast her into despair 
t rough separation so there is no cause for sorrow upon his loss. We rely 
upon the report from the Prophet (God bless him and grant him peace) 
in which he forbade the woman undergoing 'iddah from using henna as 
a air ye. He said, Henna is perfume Further, the reason is that it is 
necessary to express sorrow for the loss of the blessing of marriage, which 
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was the cause of her protection and support for her subsistence. Separa- 
tion is more severe for her in this case than death insofar as she can bathe 
her dead husband prior to separation but not later. 

Hidad (mourning), also called ihdad, and both are part of usage, is 
that the woman give up perfume, adornment, kohl, and the use of oil 
whether it is perfumed or non-perfumed, except due to a valid excuse. 
The narration in al-Jami' al-Saghtr is: except when in pain. The underly- 
ing reason is understood in two ways. The first is what wc have mentioned 
with respect to the expression of sorrow. The second is that these things 
become a cause for arousing desire when she is prohibited from marry- 
ing, therefore, she is to avoid them so that they do not become the means 
for committing the prohibited. It has been reported through authentic 
narrations from the Prophet (God bless him and grant him peace) that 
he prohibited the woman undergoing 'iddah from using kohl,' 9 while oil 
is not free of some kind of perfume and is used for the adornment of hair. 
It is for this reason that one in a ritual state of ihrdm has been prohibited 
from using it. He (al-Qudurl) said, “Except due to an excuse,” because 
there is necessity in it, but the meaning is for medicinal use not adorn- 
ment. If the woman is used to applying oil and she fears pain (if avoided), 
and if this is more likely, it is lawful for her to use it for the usual occur- 
rence is like the actual. Likewise silk if she needs to wear it due to an 
excuse; there is no harm in it. 

She is not to use henna, due to what we have related nor is she to use 
a dress dyed with the yellow dye or with saffron, because a pleasant smell 
arises from such a dress. 

He said: There is no hidad for the unbelieving woman, because the 
claims of the shariah are not addressed to her. There is no hidad for the 
minor either, because the communication of liability is lifted in her case. 

The slave woman is to undertake ihdad, because the communication 
of liability (khitdb) is addressed to her for meeting the duties owed as 
rights of Allah insofar as these do not annul the right of the master. This 
does not apply to going out of the house as it amounts to annulling the 
right of the master, when the right of the individual has precedence due 
to his need. 

He said: There is no ihdad during the waiting period of the slave 
mother nor one following a fasid (irregular) marriage. The reason is that 

'»ll is recorded by Ihe six sound compilations. Al-Zayla i, vol. 3. 261-62, 
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they have not lost the blessing of nikdh so that sorrow be exh'h' 
permissibility is the original rule. ed) a nd 

It is not proper to make a proposal of marriage to a woman u 
ing the waiting period, but there is no harm in conveying one’s • 8 °' 

in her. This is based upon the words of the Exalted, “There is nollr^ 1 
on you if ye make an indirect offer of betrothal or hold it in your h ^ 
Allah knows that ye cherish them in your hearts: But do not mT' 5 ' 
secret contract with them except in terms honourable, nor resolve o V 
tie of marriage till the term prescribed is fulfilled. And know that All h 
knoweth what is in your hearts, and take heed of Him; and know th" 
Allah is Oft-Forgiving, Most Forbearing.” 10 The Prophet (God bless him 
and grant him peace) said, “A secret proposal amounts to nikdh ,” 11 [|j n 
‘Abbas (God be pleased with him) said that ta'rici is when the man says 
“I need to get married.” Said ibn Jubayr (God be pleased with him) said 
in a well known statement, “I am interested in you” and “I wish we could 
be together." 

It is not permitted to a woman divorced through a revocable repu- 
diation or a woman separated irrevocably to go out of her house during 
the day or night. A woman whose husband has died may go out dur- 
ing the day and for part of the night, but she is not to spend the night 
out of her house. As for the divorced woman, it is based upon the words 
of the Exalted, And turn them not out of their houses, nor shall they 
(themselves) leave, except in case they are guilty of some open lewdness. 
Those are limits set by Allah: and any who transgresses the limits of Allah, 
does verily wrong his (own) soul: thou knowest not if perchance Allah 
will bring about thereafter some new situation.” 11 It is said that fahishali 
(lewdness) here means going out of the house itself. It is also said that it 
means zina. They have to go out for the execution of the hadd. 

As for the woman whose husband has died, the reason is that she does 
not have any kind of maintenance, therefore, she has to go out for seeking 
a livelihood and this may extend up to the arrival of the night. The case uf 
the divorced woman is not similar, because her maintenance is reaching 
her from the wealth of her husband. If she bargained away her right to 
maintenance through khur, it is said that she may go out during the day. 
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It is also said that she is not to go out as she extinguished her own right, 
therefore, this extinction cannot annul the claim that is made against her. 

The woman undergoing the waiting period is to stay in the house 
associated with her for her residence in case of the occurrence of separa- 
tion or death (of husband). This is based upon the words of the Exalted, 
““And turn them not out of their houses.” 13 The house attributed to her 
is the house in which she lives, therefore, if she is visiting her relatives 
and her husband divorces her, she is required to return to her house and 
complete the waiting period there. The Prophet (God bless him and grant 
him peace) is reported to have said to a woman whose husband was killed, 
“Reside in your house till the term prescribed by the Book is complete.” 14 

If her share in the house of the deceased is not sufficient for her, and 
the heirs dispossess her of her share, she is to move out. The reason is 
that this is moving out due to an excuse, and an excuse is effective in the 
case of acts of worship. It is as if she is apprehensive about her goods or 
she is apprehensive about the collapsing of the house, or that it is on rent 
and she does not have enough to pay for it. 

Thereafter if a separation occurs through an irrevocable divorce or 
three repudiations, it is necessary to have a veil between them, after 
which there is no harm in it (residing in the house). The reason is that the 
husband has made known her prohibition, unless he is zfdsiq with whom 
a woman is not safe, In such a case she is to leave the house, because it is 
an excuse. She is not to move out of the house where she has moved. It is 
better, however, that he move out of the house leaving her behind. 

If they appoint a reliable woman who is able to act as a barrier, it 
is good. If the space in the house becomes constricted, the woman is to 
move out. His moving out, however, is better. 

If a woman travels with her husband to Makkah and he divorces her 
thrice or dies in a place other than the city, then, if there is between her 
and her city a distance of less than three days travel she is to return to her 
city. The reason is that it does not carry the meaning of moving out, but 
is part of the entire duration. If the distance is equal to three days travel, 
then she may return if she likes or spend the time of the period there 
whether or not there is a wa/i with her. The meaning here is that when 
there is three days journey towards the destination as well. T e reason is 

‘ 3 Qur’an 65:1 
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that staying at this location is more fearsome for her than movj 
except that returning is preferable so that the waiting period is ^ ° Ut ’ 
the house of the husband. S P ent in 

He said: The exception is where her husband divorces her 
within a city. In this case she is not to come out and is to comnl^ ***** 
waiting period. After which she is to come out if there is a relativ f 
prohibited degree with her. This is the view of Abu Hanlfeh (God hi 
him). Abu Yusuf and Muhammad (God bless them) said that if 
is such a mahram with her, there is no harm if she moves out of the ** 
prior to the completion of the waiting period. They argue that such mm 
ing out in itself is permissible in order to eliminate the torment 0 f beirT 
stranger and the dread of being alone, and this acts as an excuse. The 0^ 
hibition pertains to travelling and this is removed with the presence ofa 
mahram. The Imam (God bless him) argues that the waiting period bears 
a greater prohibition as compared to the absence of a mahram , because a 
woman is permitted to go out without a mahram for a distance that is less 
than a journey. The woman undergoing the waiting period does not have 
this permission. As going out for a journey is prohibited for her without 
a mahram there is greater priority for prohibition during ‘iddah. 


Chapter 74 

Proof of Paternity 


A a man says, “If I marry so and so, she stands divorced,” and he then 
marries her. If she gives birth to a child within six months from the day 
he married her, the child belongs to him and he is liable to pay dower. As 
for paternity, the reason is that he has legal access for intercourse, and as 
she brought forth a child in six months of the marriage, she did so within 
the minimum prescribed period from the time of divorce, therefore, the 
conception took place before divorce in a state of marriage. This is con- 
ceptually established as he married her while he was cohabiting with her, 
therefore, ejaculation corresponded with marriage. Paternity is some- 
thing in which precaution has to be exercised. As for dower, the reason is 
that when paternity is established through him, he is legally considered 
to have had intercourse, and dower is affirmed due to it. 

He said: The paternity of the child of a woman divorced through a 
revocable repudiation is established if she delivers the child within two 
years or more as long as she does not acknowledge the termination of her 
waiting period, due to the possibility of conception during the waiting 
period and due to the validity of her being one with a lengthy period of 
purity. 

If she brings forth the child in less than two years, she stands irrevo- 
cably separated from her husband upon the termination of her ‘iddah, 
and paternity of the child is established for the husband, due to the exis- 
tence of conception during the period of marriage or the waiting period. 
He is not deemed to have taken her back due the probability of concep- 
tion prior to divorce. There is also the probability of conception after this, 
but he will not be deemed to have retracted on the basis of doubt. 
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If the woman gives birth to the child after more than two y ears 
will be considered to have been taken back. The reason is that th t . * 
ception took place after divorce and it is obvious that it is due to p 11 
as the presumption is the absence of zitid on her part, thus, by hav' m 
intercourse he is deemed to have taken her back. In ^ 


In the case of a woman separated irrevocably from her husband th 
paternity of the child stands established, if she gives birth to it in a period 
that is less than two years. The reason is that there is a (legal) 
of the child having been conceived at the lime of divorce, therefore the 
termination of legal access for intercourse will not be presumed, thus 
paternity will be established by way of precaution. 

If she gives birth to the child upon the completion of two years 
from the time of separation, paternity is not established, because the 
pregnancy occurred after the divorce, therefore, it cannot be due to the 
husband, because such intercourse is prohibited. Unless he claims such 
paternity, because he has admitted to be bound by it, and his justification 
will be that he had intercourse with her during the waiting period due to 
doubt. 


possibility 


If the irrevocably separated female is a minor with whom sex is pos- 
sible, and she gives birth to a child in nine months, it is not binding 
on the husband for purposes of paternity, unless she gives birth to it 
in a period that is less than nine months, according to Abu Hanifah 
and Muhammad (God bless them). Abu Yusuf (God bless him) said 
that paternity is established through him up to two years. I he reason 
is that she is a woman undergoing the waiting period and she has not 
acknowledged the termination of her 'iddah, therefore, she resembles a 
major woman. The two jurists argue that for the termination of her wait- 
ing period a duration is fixed and that is on the basis of months. When 
the months pass, the law (shar') gives the ruling of termination, which is 
legally more persuasive than her acknowledgement. The reason is that it 
does not admit of disagreement, while her acknowledgement does admit 
ot it. It she is one who has been divorced through a revocable repudia- 
tion, the response is the same in their view, but according to Abu Yusuf 
(God bless him) paternity will be established up to seventeen months, 
as he will be deemed to have cohabited with her towards the end of the 
waiting period, which is of three months. Thereafter, she brings forth the 
c i <. wit in the maximum period of pregnancy, which is two years. If 
she is a minor, who claims pregnancy within the waiting period, then 
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the response in her case and in the case of a major woman is the same, 
because by her acknowledgement the ruling of her becoming a major is 
issued- 

The paternity of the child of a woman whose husband has died is 
established within a period that extends from the time of death up to 
two years. Zufar (God bless him) said that if she delivers the child six 
months after the time of termination of the waiting period, paternity is 
not established. The reason is that the law ( shar ' ) has ruled about the 
duration of the waiting period by fixing it through the method of months, 
therefore, it amounts to acknowledging the termination of the waiting 
period, as we explained in the case of the minor. We say, however, that for 
the determination of her waiting period there is another method, which 
is the delivery of the child, as distinguished from the case of the minor, 
because the basis in that was the absence of pregnancy. The reason is that 
she is not presumed to conceive prior to attaining bulugh in which there 
is doubt. 

If a woman in her waiting period acknowledges the termination of 
her waiting period and thereafter gives birth to a child in less than six 
months, the paternity of the child is established, because her falsehood 
has been established with a certainty, therefore, her acknowledgement is 
annulled. If she gives birth to the child within a period of (complete) six 
months, it is not established. The reason is that we cannot know about 
the falsehood ot the acknowledgement due to the possibility of the con- 
ception after it. t his statement in its unqualified meaning applies to each 
woman in her waiting period. 

If a woman gives birth to a child, the paternity of the child is not 
established, according to Abu Hanifah (God bless him), until two men 
or one man and two women testify that birth has taken place, unless 
there is an obvious pregnancy or there is acknowledgement of it on the 
part of the husband, in which case paternity is established without testi- 
mony. Abu Yusuf and Muhammad (God bless them) said that paternity 
is established in all cases with the testimony of one woman, because legal 
access to intercourse subsists with the continuance of the waiting period, 
and this makes the husband bound by the ruling ot paternity. Further, the 
need is to determine that the child was delivered by the woman and this 
is determined by her testimony as is the case of birth during the existence 
of marriage. According to Abu Hanifah (God bless him), her iddah is 
terminated through her acknowledgement and the birth of the child, but 
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the termination is not valid proof, therefoie, there is a need to establ' h 
paternity ab initio , accordingly the meeting of the need is stipulated Th 
is distinguished from the case where the pregnancy becomes obvi 0Us * 
the husband issues an acknowledgement, because paternity is established 
prior to birth and determination is established through her testimony* 

If a woman is undergoing the waiting period after the death ofh e 
husband and the heirs deem her truthful about the birth of a child, and 
none of them testifies to the effect, then the child belongs to the dead 
husband, according to the unanimous view of the three jurists. This is 
manifest with respect to the right of inheritance, which is solely their 
right, therefore, their confirmation in this respect is accepted. As for the 
right paternity, is it established with respect to others? They (the jurists) 
said: If they are eligible as witnesses, the right of paternity is established 
due to the furnishing of proof. It is for this reason it is said that the word 
“testimony” is stipulated. It is also said that it is not stipulated, because 
the proof with respect to others is secondary to the proof with respect to 
the heirs through their acknowledgement. What is established as a sec- 
ondary fact does not require the stipulation of conditions for it. 

If a man marries a woman and she gives birth to a child within six 
months from the day of marriage, the paternity of the child is not estab- 
lished, because the conception precedes marriage, therefore, the child 
does not belong to the husband. If she gives birth to it within six months 
or more, paternity is established irrespective of the husband acknowl- 
edging it or remaining silent. The reason is that legal access to intercourse 
subsists and the period is complete. 

If he denies the birth, it is established with the testimony of a single 
woman, who renders testimony about the birth, so much so that if the 
husband denies this he has to undertake li'an. The reason is that pater- 
nity is established due to the continuance of the legal access for sexual 
intercourse. Li an becomes obligatory due to qadhf (false accusation of 
unlawful sexual intercourse), and the existence of a child is not necessary 
for it; it can be committed without the child. 

If the woman gives birth to a child and then they differ with the 
husband saying, “1 married you four months ago,” while she says, “You 
married me six months ago,” then the acceptable statement is hers and 
the child is attributed to him. The reason is that the puma facie evidence 


' That is, ihc testimony of the midwife. 
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supports her, for she gives birth evidently as a result of marriage and not 
aS a result of an unlawful act. He has not mentioned the taking of oaths, 
which is a matter that is disputed. 

If he says to his wife, “If you give birth to a child you stand divorced,” 
and after this a woman (midwife) testifies that she has given birth to a 
child, she is not divorced, according to Abu Hanlfah (God bless him). 
Abu Yusuf and Muhammad (God bless them) said that she is divorced. 
The reason is that her testimony amounts to proof for this purpose. The 
Prophet (God bless him and grant him peace) said, “The testimony of 
women, in things that men are not allowed to see, is permitted.’” Fur- 
ther, when it is accepted in matters of birth, it is acceptable in matters 
that are based upon it, that is, divorce. According to Abu Hanlfah (God 
bless him), the wife is alleging the breaking of oath, and this cannot be 
established without complete proof. The reason is that the testimony of 
the woman in the case of birth is necessary, but it is not effective in the 
case of divorce for that is a separate matter. 

If the husband acknowledges the pregnancy, she stands divorced 
without testimony, according to Abu Hanlfah (God bless him). Accord- 
ing to the two jurists, the testimony of the midwife is stipulated. The 
reason is that it is essential to have proof for her claim of (the husband) 
breaking his oath, and her testimony is proof for this according to what 
we elaborated. Abu Hanlfah (God bless him) maintains that acknowl- 
edgement of the pregnancy is also acknowledgement of what it leads to, 
which is birth. Further, he has acknowledged her to be trustworthy, there- 
fore, her statement is to be accepted when she gives back what is due. 

He said; The maximum period for gestation is two years, due to the 
words of ‘A’ishah (God be pleased with her), “The child does not stay 
in the womb for more than two years, even if it is like the shadow of 
the spindle.” 3 The minimum period is six months, due to the words of 
the Exalted, “The carrying of the (child) to his weaning is (a period of) 
thirty months,” 4 after which the Almighty said, "And in years twain (two) 
was his weaning’’ 5 This leaves six months (minimum) for the gestation 


Ml is gharib and is reported by Ibn Abi Shaybah as well as by 'Abd al-Razzaq. AJ- 
Zayla'I, vol. 3, 264. 

■Mt is recorded by al-Dar’qutrri and by al-Bayhaqi in their Sunan. AI-Zayla‘I. voL 3, 
265-65. 

4 Qur’an 46 : 15 
’Qur'an 31 : 14 
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period. Al-Shafi'i (God bless him ) determines the maximum period tob 
four years, and the proof against him is what we have related. It is 0 b V i 0u 
that she (‘A’ishah) stated this on the basis of transmission, because reason 
does not lead to this conclusion. 

Where a person marries a slave woman then divorces her and there- 
after buys her, if she brings forth a child in less than six months from 
the date he bought her, he is bound by it (for purposes of paternity) 
otherwise he is not bound to accept it. In the first situation (less than 
six months), it is the child of a woman undergoing ‘iddah, the concep- 
tion being prior to purchase, while in the second case it is the child of 
an owned slave, because the conception is to be attributed to the closest 
time. It is, therefore, necessary to file a claim of paternity. This is the case 
if it was a single irrevocable repudiation, khuV or a revocable repudia- 
tion. If, however, two repudiations were pronounced, the paternity wil] 
be established for up to two years from the time of divorce, for she was 
prohibited for him with an enhanced prohibition, therefore, the concep- 
tion cannot be attributed to a period other than what was prior lo it, 
because she cannot become permitted through purchase. 

If a man says to his slave woman, “If there is a child in your womb, it 
is due to me,” and a woman testifies to the birth of a child, she becomes 
his umm al-walad , because the need is to determine the existence of the 
child. This is established through the testimony of the midwife, on the 
basis of consensus ( ijma ). 

If a man says about a male slave, “He is my son,” and thereafter dies 
after which the mother of the slave appears and says that she is his wife, 
then she is his wife and the boy his son; they will both inherit from him. 
In the book al-Nawddin this response is deemed to be istihsan. Analogy 
dictates that she is not entitled to inheritance, because just as paternity 
is established through a valid nikdh , it is established through an irregu- 
lar nikdh as well as through unlawful intercourse and lawful ownership, 
therefore, his statement does not amount to acknowledgement of mar- 
riage. 1 he reasoning for istihsan is that the issue applies where the woman 
is known to be free and that she is the mother of a slave. A valid marriage 
determines paternity both under the law and in practice. 

If it is not known that she is a freewoman, and the heirs say, “You 
are an umm al-walad," then there is no inheritance for her. The reason is 
t lat proof of freedom on the basis of the ddr is admissible for refuting the 

aim o slaver), but not for establishing inheritance. Allah knows best. 


Chapter 75 

Right to Custody of Child 


If a separation occurs between the spouses, then the mother has a supe- 
rior right to the custody of the child, due to the report that a woman 
said, “O Messenger of Allah, this child of mine, for him my belly is like a 
cradle, my lap like a tent, and my breast like a beaker, but now his father 
wants to separate him from me.” The Prophet (God bless him and grant 
him peace) said, “You have a superior right to him, as long as you do not 
wed.”' Further, the reason is that the mother is more loving and more 
capable of bringing up ( haddnah ) the child. Accordingly, there is greater 
justice in giving the child to the mother. It is this toward which Abu Bakr 
al-Siddlq (God be pleased with him) pointed when he said, “Her saliva 
has greater blessing in it than the nectar and honey you will give him, O 
Umar."- He said this when a separation occurred between him and his 
wife making the statement when a large number of Companions (God be 
pleased with them) were present. The maintenance is upon the father as 
we shall mention. 

The mother, however, is not to be forced to undertake hadanah , 
because it is possible that she may become unable to bring up the child. 

If the child does not have a mother,' then the mother’s mother, how- 
ever remote she might be, has a higher priority than the father’s mother. 
The reason is that this form of wildyah (authority) belongs to the moth 
ers. 


'It is recorded by Abu Dawud in his Swum. Ai-Zavla'i, vol. 3, 26s. 

’ll is gharib in these exact words, but it has been recorded by Ibn Abi Shaybah and 
others. Al-Zayla‘i, vol. 3, 266. 

'Includes the case where she does nut wish to take care of the child 


79 


8o 


Al-Hidayah 


Al-Hidayah 


D, v o 


If there is no mother’s mother (or her mother) then the faih 
mother is better than the sisters, for they too are mothers and for l 
reason they arc granted one-sixth of the inheritance being more [ 0V j 
towards the offspring. n & 


If the child does not have a paternal grandmother, then the sL 
have a higher priority as compared to the paternal and maternal aunt^ 
for they are the daughters of both parents. It is for this reason that we have 
given them precedence for purposes of inheritance. In one narration it 1 
said that the maternal aunt has priority over a sister from the father’s side 
due to the words of the Prophet (God bless him and grant him peace) 
who said, “The maternal aunt is a mother " 4 It is also said that it is due to 
the words of the Exalted, “And he raised his parents high on the throne”’ 
where she was his maternal aunt. 


The sister from both father and mother has been given precedence 
for she is more loving thereafter the sister from the mother’s side fol- 
lowed by the sister from the father’s side, because they have a greater 
right on account of the mother. 

Thereafter, the maternal aunts are preferable to the paternal aunts by 
giving preference to the close relationship with the mother. They descend 
just like we made the sisters descend. This means preference to those with 
relationship from both sides and then according to the relationship with 
the mother. Thereafter the descending scale for the paternal aunts is the 
same. 


And each one out of these who marries extinguishes her right, due to 
what we have related, and also because the husband of the mother, when 
he is a stranger, will give him what is less and will look down upon him, 
which is not in the welfare of the child. 

He said: The exception is the paternal grandmother when her hus- 
band is the paternal grandfather, for he stands in the place of the father, 
and will keep the welfare of the child in view. Likewise each husband who 
is within the category of the prohibited degree , 6 due to the existence of 
the love, taking into account the nearness of kin. 


■'ll is reported from ‘AH, Tbn Mas'ud and Abu Hurayrah (God be pleased with them 
all), and is recorded in various reports. Al-Zayla'i, vol. 3, 267-68. 

’Qur’an 12 : too 

''Like a paternal uncle if he marries the child's mother. 
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For a woman who has lost her right due to marriage, the right will 
revert if the marriage relationship is dissolved, because the obstacle 
stands removed. 

If the child does not have a woman among the relations and the men 
disagree about him, then the preference is to be given to one who is clos- 
est on the basis of ‘asabiyyah (residuaries), because wilayah belongs to 
the nearest of kin, and the grades have been identified at the relevant 
place. The infant girl, however, is not to be given to male relatives who 
are not within the prohibited degree, like the emancipating master and 
paternal uncle’s son in order to avoid temptation. 

The mother and the maternal grandmother have a greater right to 
die custody of a boy until he is able to eat, drink, dress, and perform 
istinja’ all by himself. In al-Jami ‘ al-Saghir the statement is until he is 
independent and is able to eat, drink and dress up all by himself. The 
meaning of both statements is the same, as being completely indepen- 
dent is possible with the ability to perform istinja. The reasoning is that 
once he is independent, he needs to be disciplined and to be taught the 
manners and habits of men. The father is more capable of disciplining 
him and give him training for the cultivation of the mind. Al-Khassaf 
(God bless him) determined the age of independence to be seven years 
going by the majority of the cases. 

The mother and the maternal grandmother have a superior right for 
the custody of the girl until she starts menstruating. The reason is that 
after becoming independent she is in need of learning the ways of women 
and the mother is more capable of imparting such training. After puberty, 
she is more in need of security and protection, and the father is stronger 
in this and in providing guidance. It is narrated from Muhammad (God 
bless him) that she is to be given to the father when she reaches the age of 
desire, for the need for protection is realised then. 

Women other than the mother and maternal grandmother have a 
greater right to the girl until she reaches the age of desire. In al-J&mi‘ al- 
Saghir until she is independent. The reason is that these women cannot 
employ her in work, and for this reason cannot give her services on hire, 
therefore, the purpose is not attained, as distinguished from the mother 
and maternal grandmother as they are able to do so under the law (shar ). 

The slave woman, when she is emancipated by the master, as well as 
the utnm al-walad when manumitted, are like the freewoman in their 


Al-Hidayah 


82 


J^Vftb Divn 


rights of custody over the chUd. The reason is that they are both fr 
women at the time of accrual of the right. They do not have the ri B h ^ 
custody of the child prior to their emancipation, because of the inab'i l ° 
to provide care to the child, being occupied with the service of the rn * ^ 

The Dhimmi woman has a right to the custody of her children hi 
such age that they do not understand the difference between relic 
or till the time that there is an apprehension that they will becon/ 
unbelievers, due to the loving care required prior to such age and the 
likelihood of injury after it. 

The boy and the girl do not have an option (in all this). Al-Shafii 
(God bless him) said that they do have an option, because the Prophet 
(God bless him and grant him peace) granted them such an option. 7 We 
argue that the child, due to lack of discretion, will choose the person who 
is more lenient and who gives a free hand for play. In such a case loving 
care is not realised. It has been proved as authentic that the Companions 
(God be pleased with them) did not grant an option. 8 As for the tradition, 
we would say that the Prophet (God bless him and grant him peace) said, 
“O Lord, guide him,”’ and with his prayer the child was guided in his 
choice. In the alternative, the tradition will be construed to apply to a 
child who is a major. 


75.1 Leaving the City 

If a divorced woman wishes to leave the city along with her child, then 
she does not have the right to do so, due to the injury in this to the father. 
Unless she is going with the child to her hometown, and it is a town 
where the husband married her, because the husband made that location 
binding for himself according to custom and the law ( shar‘) The Prophet 
(God bless him and grant him peace) said, “He who establishes family 
relations in a city is one of them” 10 It is for this reason that the enemy 
becomes a Dhimmi. If, however, she decides to move to a town that is 
noi her hometown, but the marriage took place there, then al-Quduri 

’ll is recorded by the compilers of all the four Sunan. Ai-Zayla‘i, vol. 3. 268. 

It has preceded, for example, in the case where Abu Bakr (God be pleased with him) 
delivered the child to the mother. Al-Zayla‘1. vol 3 269 

Mt is recorded by Abu Dawud. Al-Zayla‘i, vol. 3, 269. 

His recorded by Ibn Abi Shaybah in his Musi, ad. Such a person is to offer the pn>y er 
of the resident there. Al-Zayla‘i. vol. 3, 271. 
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indicates in the Book that she does not have a right to do so. This is the 
narration of the Book of Divorce. It is, on the other hand, stated in al- 
Jami‘ al-Saghir that she does have such a right. The reason is that when 
a contract takes place in a certain location, it gives rise to the operation 
of the rules there, just like sale gives rise to the delivery of goods at the 
place of contract, and among these rights is the right to the custody of 
the child. The reasoning underlying the first view is that marriage in a 
strange land is not, according to custom, an undertaking to reside there. 
This is the correct view. The conclusion is that it is necessary to have both 
conditions together, that is, the homeland and the fact that the marriage 
took place there. 

All this applies when there is between the two towns a sufficient dis- 
tance. If the towns are so close by that it is possible for the father to see 
his child and then be able to spend the night at his own house, there is no 
harm in her moving there. The same response is given for two villages. If 
she moves from a village of the city to the city, there is no harm. This is in 
consideration of the welfare of the minor so that he can grow up learn- 
ing the culture of the city. There is no harm in this for the father. In the 
reverse situation there is harm for the minor if he grows up among the 
villagers and adopts the habits of the people of the countryside; in such a 
case she is not to move to the village. 


Chapter 76 

Nafaqah (Maintenance) 


He said: It is obligatory for the husband to provide maintenance to his 
wife whether she is Muslim or an unbeliever, when she is ready to stay at 
the residence (to be provided), in which case he is under an obligation 
to provide maintenance, clothing and residence. The basis for this are 
the words of the Exalted, Let the man of means spend according to his 
means: and the man whose resources are restricted, let him spend accord- 
ing to what Allah has given him,” 1 and His words, “But he (the father 
of the child) shall bear the cost of their food and clothing on equitable 
terms.” 1 In addition there is the saying of the Prophet (God bless him 
and grant him peace) on the occasion of the Farewell Pilgrimage, “They 
have a right over you for their food and clothing according to what is 
customary” 1 Further, maintenance is the compensation for the restraints 
placed upon her. Each person who is restricted to meeting obligations 
for another is entitled to maintenance. The basis for this is the office of 
the qadi and the official in the case of zakat. In these evidences there are 
no details, therefore, the Muslim woman and the unbelieving woman are 
equal for this purpose. 

In the provision of maintenance the status of both shall be consid- 
ered. This feeble servant has to say that this is the investigation of Khassaf 
(God be pleased with him) and th efatwa today is upon this. The mean- 
ing in detail is that if they are enjoying financial ease, the maintenance of 
the well off is to be provided, but if the spouses are in financial straits, the 


‘Qur'an 65 : 7 
Qur'an 2 : 233 

J This has preceded as a lengthy tradition from Jabir (God be pleased with him). 
Al-Zayla'i, vol. 3, 271. 
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maintenance of those who are hard up is to be provided. Al-Karkh' 
bless him) said that the status of the husband alone is to be taken • 
account. This is also the view of al-Shafi‘1 (God bless him). The bas 1010 
the words of the Exalted, "Let the man of means spend according to h* 
means."' 1 " ls 


The reasoning for the first view is the directive of the Prophet (r 
bless him and grant him peace) to Hind the wife of Abu Sufyan l, T k 
what is fair from the wealth of your husband what is sufficient for you and 
for your child ” s In this he considered her status and that is the underpin 
fiqh. Maintenance is obligatory in accordance with what is sufficient and 
a poor woman does not need the maintenance of those who enjoy finan- 
cial ease. Accordingly, the meaning of excess does not apply. As for the 
text, we give a ruling according to what it requires and the requirement is 
that he is to pay according to what is within his capacity at the time and 
the remaining becomes a debt attached to his liability. The meaning of 
the word maruf in the text is “the average," and that is obligatory, This 
elaborates that there is no meaning in the fixing of the quantity as has 
been held by al-Shafi‘I (God bless him) saying that for the well off it is 
two mudds , for the person in financial straits it is one mudd, while for 
one having reasonable means it is one and one-haJf mudd. The reason is 
that what is made obligatory by way of being adequate does not admit of 
quantification according to the shar‘ (law). 

If she refuses to submit herself to her husband until she is paid her 
dower, she is still entitled to maintenance, because she refused on the 
basis of a right. Thus, the absence of being restrained is due to a cause 
that originated with him, therefore, the right is deemed not to have been 
lost. 

If the woman goes away, she is not entitled to maintenance until she 
returns to his house, because the loss of confinement is due to her. II 
she returns the confinement will be renewed and maintenance will be 
revived. This is distinguished from the situation where she refuses to have 
sexual intercourse while remaining in her husband’s house as confine- 
ment persists and the husband is able to coerce her to have intercourse/' 


4 Quran 65 : 7 

'It has been recorded by all the sound compilations, except al-Tirmidhi. Al-Zayla I, 
vol. 3, 271. 

'’This is being considered marital rape today. 
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If she is a minor with whom intercourse is not undertaken, then 
h re is no maintenance for her, because the denial of cohabitation is due 
f a cause found in her. Obligatory confinement is such that it becomes 
°means to the entitled purpose through marriage and that is not found 
1 * re as distinguished from the case of a woman who is ill, which we will 
’laborate. Al-Shafi‘i (God bless him) said that she is entitled to mainte- 
nance for he considers her the subject-matter of ownership as is the case 
with an owned slave woman through lawful ownership. We maintain that 
the dower paid is compensation for ownership, and two counter-values 
cannot be combined for one counter-value, thus, she has dower and not 

maintenance. 

If the husband is a minor who is not old enough to have intercourse, 
while she is grown up, she is entitled to maintenance from his wealth. 
The reason is that submission is complete on her part and the inability is 
from his side and he is deemed equivalent to the husband with an ampu- 
tated organ or one who is impotent. 

If a woman is imprisoned for non-payment of a debt, there is no 
maintenance for her. The reason is that loss of confinement to the house 
is due to her because of the demand by the creditor. If it is not due to her 
as when she is unable to pay, the cause is still not due to him. Likewise, 
when she is forcefully abducted by a man who flees with her. According to 
Abu Yusuf (God bless him) she is entitled to maintenance, but the fimvn 
today is according to the first view. The reason is that the loss of confine- 
ment is not due to him so the confinement may be determined to persist. 
Likewise if a woman proceeds on hajj with a mahram, because the loss 
of confinement to the house is due to her. It is narrated from Abu Yusuf 
(God bless him) that she is entitled to maintenance, because undertaking 
a definitive obligation amounts to an excuse, however, he is obliged to pay 
the maintenance of one resident and not that of one going on a journey, 
for she is entitled to that alone. If the husband travels with her for hajj 
she is entitled to maintenance by agreement. The reason is that confine- 
ment continues with her being in his control, but the maintenance of the 
resident is due and not that of one on a journey, nor is rent due on the 
basis of what we said. 

If she falls ill in the house of the husband, she is entitled to main- 
tenance. Analogy dictates that there be no maintenance for her, because 
illness prevents intercourse, as there is loss of confinement for purposes 
of intercourse. The reasoning underlying istihsan is that the husband can 
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come close to her and touch her and she looks after the house 
prevention is due to an obstacle that is similar to menstruation a 
ing to Abu Yusuf (God bless him) if she submits herself and th 
falls ill, maintenance is obligatory due to the realisation of submission ' 
however, she falls ill and then submits herself, it is not obligatory bee 11 ^ 
submission was not sound. The jurists said that this is good (as istih^ 
and in the Book are statements that indicate this. ' 


The husband, if he is well off, is obliged to pay maintenance for h 
well as for her servant. The meaning here is the elaboration of the main* 
tenance of the servant. Consequently, it is stated in some manuscripts “]) 
is made obligatory for the husband, if he is well off, to pay the mainte 
nance of her servant.” The construction placed on this is that providing 
adequately for her is obligatory. Providing for the servant is part ofgjving 
her adequately as it is necessary for her to have one. 


Maintenance for more than one servant is not to be made obliga- 
tory. This is the view according to Abu Hanifah and Muhammad (God 
bless them). Abu Yusuf (God bless him) said that it is to be made oblig- 
atory, because she needs one servant for household chores and another 
for dealing with matters outside the house. The two jurists argue that 
the same person can look after both tasks, therefore, there is no need for 
two persons. The reason is that if he were to meet her needs himself it 
would be deemed sufficient, likewise if one person were to stand in his 
place. They said that the financially well off husband is obliged to provide 
the same maintenance for the servant that a husband in financial straits 
provides for his wife, which is the minimum subsistence. His statement 
in the Book, “If he is enjoying financial ease,” is an indication that there 
is no obligation to pay the maintenance of a servant if he is in finan- 
cial straits. This is a narration of al-Hasan from Abu HanTfah (God bless 
him), which is the correct view as distinguished from what Muhammad 
(God bless him) said. The reason is that the obligation upon the hus- 
band in financial straits is to pay the minimum subsistence and this is 
one where the wife serves herself. 


II a person is unable to pay his wife’s maintenance, they are not to 
be separated rather it will be said to her, “Borrow against the liability of 
your husband.” Al-Shafii (God bless him) said that they are to be sep- 
arated, because he has failed to retain her in an equitable way. The qadi 
stands in his place in pronouncing the separation, as is the case of the 
person with an amputated organ or the impotent person. In fact, this 



case has a higher priority for separation, because maintenance is a much 
stronger thing. Our argument is that (by separation) his right stands 
annulled and her right is delayed. The first is stronger with respect to 
niury, and this (the lesser injury) is so as maintenance becomes a debt 
imposed by the qadi , thus, it can be recovered in the next period. The 
loss of a right to wealth is subservient in the case of marriage and is not 
attached to what is the main purpose, which is procreation. The benefit of 
the instruction to raise a loan, along with judicial support, is that she can 
transfer the claim of the creditor to the husband. If, however, the raising 
of the loan is without the directive of the qadi , the debt will be claimed 
from her and not the husband. 

If the qadi awards her the maintenance of a person in financial 
straits, but then he becomes financially well off after which she files a 
claim for more, the maintenance of one in financial ease is to be com- 
pleted for her. The reason is that maintenance varies with financial ease 
and hardship, and what he awarded was maintenance that is not obliga- 
tory (now), thus, if the husband’s financial status changes, she has a right 
to demand her full right. 


If the husband does not provide her with maintenance for a cer- 
tain period, and she demands this maintenance from him, then there 
is nothing for her, unless the qadi had determined maintenance for her 
or if she had made a settlement with the husband for part of the past 
maintenance, in which case the qadi will award her the past mainte- 
nance. The reason is that maintenance is a grant in our view and not a 
counter-value, as has preceded, therefore, the obligation is not strength- 
ened except through adjudication. It is just like a gift, which does not 
become obligatory except by a strengthening factor and that is posses- 
sion, Settlement (sulh) has the same status as adjudication, because his 
authority over himself is stronger than the authority of the qadi over him. 
This is distinguished from dower, which is a counter-value. 


If the husband dies after an award of maintenance is pronounced 
against him, and several months pass, the claim of maintenance lapses. 
Likewise if the wife dies. The reason is that maintenance is a grant and 
grants lapse on account of death, just as a gift becomes void with death 
prior to taking possession. Al-Shafi‘I (God bless him) said that it is con- 
verted into a debt prior to adjudication and is not extinguished because 
of death. The reason is that it is a counter- value in his view, and is to be 
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treated like all other debts. The response to this we have already e l a b 0 
rated. 

If he grants her in advance the maintenance of a year, that is, hastens 
payment, and thereafter dies, nothing is to be recovered from her. This 
is the view according to Abu Hanifah and Abu Yusuf (God bless them) 
Muhammad (God bless him) said that the maintenance of the period 
that has passed is to be calculated and the remainder is to be credited 
to the (estate of the) husband. This is also the view upheld by al-Shafi'i 
(God bless him). The same disagreement governs clothing, because the 
wife has hastened it as a counter-value in conformity with what is due 
to her as a result of confinement to the house. The entitlement stands 
annulled due to death, therefore, the counter-value is diminished in the 
same ratio, just like the subsistence paid to the qadi and the grants made 
to the fighters. The two jurists argue that it is a grant and it is followed 
by possession. There is no recovery of grants after death as their hukm 
(legal effect) stands terminated, as in the case of a gift. Consequently, if 
the maintenance is lost without having been consumed by the woman, 
it is not to be recovered from her on the basis of consensus (ijmd‘). It is 
related from Muhammad (God bless him) that if she takes possession of 
the maintenance of a month or what is less nothing is to be recovered 
from her as it is insignificant and takes the rule of what is consumed 
currently. 

If a slave marries a freewoman then her maintenance becomes a debt 
for which he can be sold. The meaning is that if he marries her with the 
permission of the master. The reason is that it is a debt that becomes 
obligatory as his liability due to the existence of its cause. Its existence 
becomes evident with respect to the master, therefore, it becomes linked 
to his slave like the debt of trade in relation to the slave authorised to 
trade. It is up to him to ransom him with payment, because the wife’s 
right is attached to maintenance and not to the corpus of the slave. If the 
slave dies, the claim is extinguished. Likewise if he is killed according to 
the authentic narration, because it was a grant (and not a debt). 

If a freeman marries a slave woman and her master lets her stay 
with him at his house, then he is liable for maintenance, because con- 
finement to the house stands realised. If he does not permit her to stay 
with the husband then there is no maintenance, due to the absence of 
confinement. Permission to stay with the husband is where he leaves her 
alone at the husband s residence and does not employ her for services, ft 



. moloVS her after letting her stay there, maintenance is extinguished, 
t 6 !nse confinement is lost. Letting her stay exclusively with the husband 
beC binding on him in the case of marriage, as has preceded. If, how- 
15 h woman serves the master occasionally without his employing 
hir maintenance is not extinguished for he did not employ her so as to 
i to her return. The mudabbarah (to be set free upon the death of 
Ibe m3Ste r) and the slave mother are like the married slave woman in this 
respect. Allah, the Exalted, knows what is correct. 


76.1 Right to Residence 


II is the liability of the husband to make her reside in an independent 
house in which there is no one else who belongs to his family, unless 
she chooses that herself. The reason is that residence is part of what 
is deemed adequate for her, therefore, it is obligatory like maintenance. 
Accordingly, Allah has made it obligatory along with maintenance. If the 
Almighty has made it obligatory as her right, then he has no right to 
make her share it with another. The reason is that such sharing is injuri- 
ous for her as she cannot be carefree about her things, it prevents her free 
interaction with her husband as well as from cohabitation. The exception 
is where the woman chooses this herself for then she is agreeing to the 
reduction of her rights. 

If he has a child from another, the husband does not have the right 
to make it reside with her, due to what we have elaborated. If he makes 
her reside in a room within a house, where it can be closed it would be 
sufficient as the purpose has been achieved. 


He has a right to prevent her parents, children from another man, 
and her relatives from visiting her in her house. The reason is that the 
residence is in his ownership and he has a right to prevent entry into 
his property. He is not to prevent them (her relatives) from looking at 
her and to speak to her at any time they choose, as that will amount to 
the severing of the womb. In letting them do so there is no injury being 
caused lo him. It is said that he is not to prevent them from visiting her or 
speaking to her, but he may prevent them from staying on and constant 
presence, because their prolonged stay and speech is detrimental. It is also 
said that he is not to prevent her from going out to visit her parents nor to 
prevent them from visiting her each Friday. In the case of other persons, 
the number is linked to one year. 
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if the husband disappears and he has wealth that is i n 
of another, who acknowledges it as well as the marriage con° SSeSS ' 0n 
qadi is to award maintenance from this wealth for the wife f tf,e 
ing husband, the minor children and his parents. Likewise if i t nilSs ' 
knowledge of the qadi even though the man (in possession/^ ** th<! 
The reason is that when he acknowledged the existence of ma 
well as the deposit, he acknowledged that she is entitled to take itT ^ ** 
she has a right to take from the wealth of her husband without’his^* 
sent. The acknowledgement of the person in possession is admissihl 
against him (the husband), especially in this case. Jf he denies either of th" 
two facts, the testimony of the woman will not be admissible against him 
(the custodian), because the custodian is not a party in the issue of estab' 
lishing the relationship of marriage against him nor is the woman a party 
in proving the rights of the person missing. If this (marriage) is estab- 
lished in his case, the proof will also operate against the missing person. 
Likewise if the wealth in his possession is held by way of muddrabah. The 
same response is given in the case of a debt. All this applies if the wealth 
is of a type that can be claimed through her right, like dinars, dirhams, 
food or clothing that is suitable for her right. If, however, the wealth is of 
another species, maintenance is not to be awarded as for that he will need 
to sell the goods, and the wealth of the missing person cannot be sold by 
agreement. In fact, according to Abu Hamfah (God bless him) it cannot 
be sold even in the case of one present, therefore, the same applies to one 
absent. As for the two jurists, the reason is that he adjudicates against the 
person present when he is denying it, but he cannot adjudicate against a 
person absent for he does not know whether he is denying it. 

He said: He is to take a surety from her for the amount paid, in the 
interest of the person absent, because it is possible that she has already 
taken the maintenance or her husband has divorced her and her waiting 
period is over. He (the Author) distinguished between this case and the 
case of the inheritance when it is divided between the heirs in the presence 
of witnesses (confirming them as heirs) and they have not said that the) 
know of another heir. In such a case a surety is not obtained according 1° 
Abu Hanifah (God bless him). The reason is that in this case the person 
for whom surety is taken is unknown, while in this case he is known, and 
it is the husband. She is also required to take the oath by Allah for wh a * 
she is paid to preserve the interest of the missing person. 
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He said: He (the qadi) is not to award from the wealth of the missing 
person, except to these persons. The distinction is that the maintenance 
of these persons becomes due prior to the award by the qadi, therefore, 
they have the right to take prior to adjudication by the qadi. It is as if 
the award of the qadi is additional support for them. As for other near 
relatives, their maintenance becomes due through the award of the qadi 
as it is a matter that is subject to ijiihad, and passing a judgement against 
3 person who is absent is not permitted. 

If the qadi is not aware of her being his wife, when the person hold- 
ing the wealth does not acknowledge it either, and she brings witnesses to 
prove she is his wife, or if he has not left any wealth and she brings wit- 
nesses to prove marriage so that the qadi may award maintenance against 
the missing person and direct her to raise a loan for the purpose, then 
the qadi is not to adjudicate all this, because it amounts to adjudicating 
against a missing person. Zufar (God bless him) said that he is to adju- 
dicate this matter as it is for the preservation of her interest, while there 
is no injury in this to the interest of the missing person. If he were to 
reappear and affirm what she has claimed, she will have taken her right. 
If he denies it, he will be made to take the oath, and if he refuses he will 
be affirming her claim. If she were to bring witnesses, her right would be 
established, but if she is unable to do so the surety or the woman will be 
held liable. Today, the qadis act upon this. The qadi awards maintenance 
against the missing person due to the need of the people, and this is a 
matter that is subject to ijiihad. On this issue there are other opinions too 
that have been withdrawn, therefore, these are not mentioned. 

76.2 Divorcees, Widows and Other Cases 

If a man divorces his wife, then she has maintenance and residence 
during her waiting period whether the divorce is revocable or irrevo- 
cable. Al-ShafTi (God bless him) said that there is no maintenance for 
the woman separated irrevocably, unless she is pregnant. As for the one 
whose divorce is revocable, her nikdh still continues, especially in our 
view, for it is lawful for him to have sexual intercourse with her. As tor one 
whose divorce is irrevocable, the reasoning underlying his view is based 
upon what is reported from Fatimah bint Qays, who said, My husband 
divorced me thrice, and the Messenger of Allah (God bless him and grant 


94 AI-HMyah „ 

-^«C E 

him peace) did not award me residence or maintenance.”? Fn 
has no rights of ownership with respect to her, and maintenance i? ^ 
upon ownership. It is for this reason that maintenance is not obf ^ 
for the woman whose husband has died due to the lack of 0 w 
This is distinguished from the case where she is pregnant, beca 
we have identified through the text, which in the words of the p* i^' 
is, “And if they are pregnant, then spend (your substance) on them 
they deliver their burden ."* 1 Our argument is that maintenance is in li^ 
confinement to the house, as we have mentioned, and confinement k 
sists with respect to the main purpose of nikah, which is procreation^ 
the waiting period is obligatory for the preservation of progeny, it leads to 
the obligation of maintenance due to which she has residence too on the 
basis of consensus (ijma'). It is as if she has become pregnant. The tra- 
dition of Fatimah bint Qays was rejected by 'Umar (God be pleased with 
him). Thus, he said: “We will not cast aside the Book of our Lord nor the 
Sunrnh of our Prophet for the statement of a woman about whom we 
do not know whether she is telling the truth or is lying, has retained it in 
memory or forgotten. I heard the Messenger of Allah (God bless him and 
grant him peace) saying, ‘For the woman divorced thrice is maintenance 
and residence as long as she is in her waiting period.’ " 9 Her tradition was 
also rejected by Zayd ibn Thabit, Usamah ibn Zayd, Jabir and ‘A’ishah 
(God be pleased with them all). 

There is no maintenance for the woman whose husband has died, 
The reason is that her confinement is not due to the right of the husband 
rather it is due to the right of the law (shar‘), and her staying confined is 
worship on her part. Do you not see that identification of the vacation of 
the womb is not taken into account in this so that taking note of men- 
struation is not stipulated in her case. Accordingly, maintenance is not 
made obligatory for her. Further, maintenance becomes due in phases, 
and he has no ownership after death, thus, it cannot be imposed on the 
ownership of the heirs. 

In the case of each separation that occurs due to an offensive act of 
the woman, like apostasy or kissing the son of the husband (stepson), 
there is no maintenance for her. The reason is that she has confined 

Vl 11 15 recordcd b y ^ the sound compilations, except al-Bukhari. Al-Zayla'i, vol 3. 
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. rcelf without lawful right, and it is as if she has become rebellious. 
Thds is distinguished from the case of dower after consummate of mar- 
JL because submission is found through intercourse in l.eu of dower. 
'■ ; iso distinguished from the case where separate has occurred on 
unt of her, but without an offence, like the option of emancipation 
l the option of puberty as well as separation due to lack of proportion 
status. The reason is that in such a case she has confined herself due o a 
r j„ht, and such a case does not extinguish maintenance, like the situation 
where she keeps herself confined for obtaining her dower. 

If he divorces her thrice and then, God forbid, she becomes an apos- 
tate, her maintenance is extinguished, but if she lets the son of er 
husband have physical access to her, she is entitled to maintenance. e 
meaning here is that she lets him have access to her after divorce, because 
separation occurs due to the three repudiations. Apostasy and and phys- 
ical involvement have no operation in this case, except that the apostate 
female is kept in confinement till she repents. There is no maintenance 
for one confined, and one who has physical contact is not kept in con- 
finement. It is for these reasons that the distinction is found. 


76.3 Maintenance of Minor Children 

The maintenance of minor children is the liability of the father and no 
one else participates in this with him, just like no one else participates 
with him in the maintenance of the wife. This is due to Lhe words of the 
Exalted, “But he (the father of the child) shall bear the cost of their food 
and clothing on equitable terms .” 10 The mawlud lahii is the father. 

If the child is breast-fed, then the mother is not obliged to breast-feed 
him, due to what we elaborated that adequate subsistence is the liability 
of the father. The wages of breast-feeding are like maintenance. Further, 
the reason is that she is probably not able to do so due to an inability 
found in her, therefore, compelling her to do so has no meaning. It is 
said in the interpretation of the words of the Exalted, “No mother shall 
be treated unfairly on account of her child,”" that she is obliged to do so 
despite her reluctance. This is what we have mentioned as an elaboration 
of the rule, which means that if someone is found who will breast-feed 
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the child. If, however, no one is found to feed the child the 
be compelled to feed the child for the survival of the child lS| ° 

He said: The father is to hire the woman who will feed th if * l0SS ' 
the mother is. As for the hiring by the father, it is so beca^ ■ VV ^ ert 
his duty. His statement “where the mother is” means if she 
bringing up the child is her responsibility. esires as 

If he hires her to feed his child when she is his wife or one 
undergoing the waiting period on account of him, then this is 00^1 “ 
The reason is that feeding is her moral obligation. Allah, the Exalt dh 
said, “The mothers shall give suck to their offspring,"' 2 unless she 
an excuse due to the possibility of her inability. If she undertakes it f 
wages, her ability to do so becomes apparent when the act is obligator! 
upon her. Thus, taking wages for such an act is not permitted. In the case 
of a woman undergoing the waiting period after a revocable divorce this 
is the position according to a unanimous narration (from our jurists) 
because the marriage subsists. Likewise there is one narration about the 
woman separated irrevocably. In another narration it is said that hiring 
her is valid, because the marriage stands dissolved. The reasoning of the 
first narration is that the marriage subsists for purposes of some ahkam 
If he hires her when she is still married to him or is in the waiting 
period for feeding a child of his from another woman, it is valid, because 
it is not part of her duties. If her waiting period is over and then he hires 
her, that is, for the feeding of his child it is valid, because the marriage is 
dissolved in all respects and she is now like a stranger. 

If the father says: “I will not hire her (the mother),” and brings 
another woman, but then the mother agrees on similar wages or without 
wages, then she has a greater right to feed the child. The reason is that 
she has more love for the child and the welfare of the child requires that 
he be given to her (for nursing). If, however, she demands higher wages, 
e father is not to be compelled to hire her, in order to avoid loss to the 
ather. It is this that has been indicated by the words of the Exalted, No 
mother shall be treated unfairly on account of her child, nor the father on 
account of his child, H that is, by making it binding upon him to accept 
her on wages higher than those of a stranger. 

''Qur’an 2 : 233 
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The maintenance of a minor is obligatory upon the father even it 
he differs from him with respect to religion just like the maintenance o 
,he wife is obligatory upon the husband even if she professes a different 
f - th As for the child, it is due to the unqualified meaning of what we 
have recited. Further, he is a part of him and is like himself in meaning. 
As for the wife, the basis is that the cause is the valid contract of marriage 
in d because maintenance is in lieu of confinement, which has been estab- 
lished through the valid contract. The contract between a Muslim man 
and an unbelieving woman is valid giving rise to confinement, therefore, 
maintenance becomes obligatory. 

In all the cases that we have mentioned, maintenance is obligatory 
upon the father where the minor does not have wealth of his own. If, 
however, he does have wealth then the rule is that the maintenance of a 
human being is from his own wealth whether he is a minor or a major. 

76.4 Maintenance for Parents and Grandparents 

A man is under an obligation to spend on his parents, his grandfathers 
and grandmothers, if they are poor, even if they profess a different taith. 
As for the parents, it is based upon the words of the Exalted, Bear them 
company in this life with justice (and consideration).’” 5 The verse was 
revealed in the case of unbelieving parents. It is not part of justice and 
fairness to live enjoying the blessings of Allah and to leave them to die of 
hunger. Likewise for the grandfathers and grandmothers for they too are 
like fathers and mothers. It is for this reason that the grandfather stands in 
the place of the father at the latter’s death. Further, they were the cause ot 
his life and that gives rise to their survival with the same status as parents. 
Poverty is stipulated, however, as the possession of wealth lends greater 
priority to the obligation of maintenance from their own wealth as com- 
pared to its obligation from the wealth of another. Maintenance is not 
prevented due to a difference in religion on the basis of what we have 
recited. 

Maintenance does not become obligatory with a difference in reli- 
gion, except for the wife, parents, grandfathers, grandmothers, children 
and grandchildren. As for the mother it is due to what we have recited 
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and that it is obligatory due to a valid contract that leads t 0 h 
ment as a duty that has a purpose. All this is not related! 
religion. As for the others, because being a part is establ' 2 COlri,1l0 n 
part of a man is like the man himself, just as it does not pre ' S ^ ^ 
on himself due to his unbelief, it does not prevent the rnai 
part. The exception is that if they are the enemy, their maime* 13 ^ 6 ° ftlis 
obligatory on a Muslim even when they have come over cnTT^ lSn ° ! 
(aman). The reason is that we have been prohibited to be k^d CUSt ° d> 
who fight with us due to our din. n t0 ^°se 

The Christian is under no obligation to provide maintenance f 
Muslim brother, likewise a Muslim is under no obligation to • 
maintenance for his Christian brother. The reason is that ma JeT'^ 
.s linked to inheritance by the text as distinguished from manumissml 
through ownership for it is annulled due to kinship and being in the 2 
hibited degree of marriage on the basis of a tradition. 16 Further kinshi 
gives rise to a bond that is further strengthened with the similarity of relf 
giom The continued ownership (of relatives) is stronger in cutting offthe 
bonds of the womb than the non-payment of maintenance. Accordingly, 
we have adopted for what is stronger the true underlying cause Villa)!), 
and in the case of the lesser case the ‘Utah that strengthens. It is for this 
reason that the distinction is made. 

No one is to participate with the child in the provision of mainte- 

u. Parents - The reason is that they have priority in the wealth 
ec on the basis of a text, while they do not have such priority in 

, C ^ il ° ano ^ 1er ’ an< ^ a ^ so because the child is the closest person to 
em, t us, e is the first from whom their maintenance is claimed. The 
iga on a s equally upon the males and females according to the most 

inclmies bo! rat '° n a ^ r ^ w dyah), which is correct as the meaning 

* S ^ Ue ^ or eac h relative within the prohibited degree of 
is a main SU ^ r ? IatiVe * S 3 poor ra hior, or is a poor major woman or 
reason u ib™ C W ° * S poor has a chronic illness or is blind. The 
of close re 1 1- mamla ' n ^ n g f he bond of the womb is obligatory in the case 

■s that thevh^ T* n0t distant relatives > and the distinguishing factor 
that they be in the prohibited degree of marriage. Allah, the Exalted, 

prohibited degree Jf ' t0 l ^ e e ^ ect that whoever comes to own a relative in the 

702. ria8e ’ Such relative is set free on his account. Al-'Ayni, vol. $> 
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. c ..-.a “An heir shall be chargeable in the same way.”' 7 In the recitation 
TAbd Allah ibn Mas‘ud (God be pleased with him), “An heir withm 
1 prohibited degree of marriage shall be chargeable in the same way 
Thereafter, it is necessary that attributes like need, minority, and being 
, be found. Chronic illness and blindness are signs of need due to 
the'eldstence'of the inability. One who ,s able ,0 earn is well off due to 
his earning as distinguished from the parents as the labour of earning is 
linked with them. The child is commanded to eliminate injury to them, 
therefore, maintenance is made obligatory despite their ability to earn. 

The share of maintenance is in proportion to the share of inheritance 
and the person will be compelled to pay it. The reason is that mentioning 
the heir in the text is an indication for considering the (share in) inher- 
itance. Further, liability is in proportion to revenue, while compelling is 
for the satisfaction of the right of one to whom it is due. 

The maintenance of a major daughter and a son, who is chronically 
ill, is upon the parents in thirds: on the father is two-thirds and on the 
mother one-third. The reason is that inheritance is due to them in this 
proportion. This feeble servant says: This is what is related through the 
narration of al-Khassaf and al-Hasan (God bless them). In the Zdhir al- 
Riwayah the entire liability is that of the father due to the words of the 
Exalted, “But he (the father of the child) shall bear the cost of their food 
and clothing on equitable terms.” 18 Here the chronically ill is like a minor 
child. The distinction on the basis of the first narration is that the author- 
ity of wilnyah and the burden of support are gathered in the father so 
much so that he is liable for his sadaqat al~fitr (amount due on id al-fitr)> 
therefore, maintenance is also made specific to him. The major child is 
not like them due to the lack of wilayah in his case, therefore, the mother 
participates in this with him. For persons other than the father, the ratio 
of inheritance is taken into account, so that the maintenance ofthe minor 
is upon the mother and the grandfather in thirds, while the maintenance 
of the brother in financial straits is upon various sisters who are well off in 
fifths in accordance with inheritance, except that what is considered is the 
eligibility for inheritance on the whole and not its actual disbursement. 
Thus, if the person in financial straits has a maternal uncle and the son of 
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a paternal uncle, his maintenance is upon the maternal uncle h i 
inheritance goes to the son of the paternal uncle. ’ 1 e 

Their maintenance (close relatives) is not due when there is H' 
ence of faith, due to the annulment of the legal capacity for i n h ^ 
as that must be taken into account. ance 


Maintenance is not obligatory on the poor man, because it is rn H 
obligatory for strengthening the bonds of the womb and he is entitled t ' 
himself so how can the obligation be demanded from him? This is dish 
guished from the maintenance of the wife and his minor child, because^ 
made it binding upon himself by going ahead with the contract, because 
interests are not secured without it, and in such a case difficult finan- 
cial straits do not operate. Thereafter, financial ease is determined on the 
basis of the nisdb , according to what is narrated from Abu YQsuf (God 
bless him). According to Muhammad (God bless him) it is determined by 
what is in excess of maintenance for himself and his family for a month 
or by what is surplus over this through his permanent and daily earning. 
The reason is that what is taken into account in the case of the rights of 
individuals is the ability and not the nisab, as that is for financial ease. The 
fatwa today is on the first view where the nisdb is the nisdb that prevents 
sadaqah (payment of zakdt). 

If the missing son has wealth, the maintenance for the parents is to 
be awarded from it, and we have already elaborated the reasoning under- 
lying this. 

If his father sells his goods to recover his maintenance, it is permit- 
ted, according to Abu Hanlfah (God bless him), and this is based upon 
istihsan. If he sells his immovable property, it is not permitted. In the 
opinion of the two jurists, it is not permitted to sell such property, and 
this is based upon qiyds. The reason is that he has no authority (wildynh) 
over him as it was terminated on the son’s attaining puberty, therefore, he 
does not possess such authority even during his presence. Consequently, 
he does not possess the authority to sell for any kind of debt except that 
of maintenance. Likewise, the mother does not possess such authority. 
According to Abu Hanifah (God bless him), the father has the author- 
ity to preserve his son’s wealth when he is missing. Do you not see that 
the wasi has such authority, therefore, the father has greater priority for 
such auth ority due to the bond of affection. The sale of movable property 
falls within the authority of preservation, but immovable property is not 
like this as it stands protected on its own. This is distinguished from the 
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case of relatives other than the father, for they have no authority at ail 
to undertake transactions for him during his minority nor do they have 
authority of preservation after his majority. If the sale by the father is 
permitted and the price is of a species that is suitable for his right, which 
is his maintenance, he has a right to recover it from the price. It is just 
like selling the movable and immovable property for the minor, which is 
permitted due to complete wildyah, and then recovering his maintenance 
from it as it is a species compatible with his right. 


If the parents hold wealth belonging to the missing son and they 
spend on themselves from it, they are not to be held liable for com- 
pensation, because they have satisfied their claim as their maintenance 
becomes obligatory prior to adjudication, as has preceded. They have 
taken a species compatible with their right. 

If a stranger holds his wealth and he pays their maintenance with- 
out the permission of the qddi, he is held liable. The reason is that he 
has undertaken a transaction in the wealth of another without author- 
ity, because he is a deputy merely for safe-custody of the wealth. This is 
distinguished from the case where the qddi orders him to do so, as his 
directive is binding due to his general authority. When he is held liable, 
he cannot have recourse to the person who took possession of the wealth, 
as he came to own it through daman and it is as if he made a donation. 

Where the qddi makes an award of maintenance for the child, par- 
ents, and the next of kin, and a certain period passes over such award, 
it lapses. The reason is that the maintenance of these persons becomes 
obligatory to meet a need and is not due when financial ease exists, and 
such ease is found with the passage of time. This is distinguished from 
the maintenance of the wife, when the qddi makes an award, because that 
is obligatory even with financial ease, and is not extinguished with the 
attainment of financial ease in the past days. 

The exception is where the qddi has allowed (the relatives) to raise a 
loan in the person’s name. The reason is that the qddi has general author- 
ity and his order becomes the order of the missing person, thus, the debt 
becomes his liability that does not lapse with the passage of time. Allah, 
the Exalted, knows what is correct. 
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Maintenance for Slaves 


The master is under an obligation to spend for the maintenanc 
slave woman and male slave, due to the words of the Prophet (G^dh^ 
him and grant him peace) about slaves, “They are your brothers wh^ 
Allah, the Exalted, has made to fall under your authority. Feed them ^ 
of what you eat and clothe them out of what you wear, and do not to^ 
ment the servants of Allah .” 19 


If he refuses to do so and they have a means of earning, they should 
earn and spend on themselves, because in this is the securing of the inter- 
ests of both sides, as it will keep the owned slave alive and remain within 
the ownership of the master. 

If they do not have a means of earning like a slave who is chronically 
ill or a slave girl whose services are usually not let out on hire then the 
master will be compelled to sell them. The reason is that they are eligi- 
ble for maintenance, and in their sale is the satisfaction of their right as 
well as the survival of the right of the master by substitution (the price). 
This is distinguished from the maintenance of the wife as that becomes a 
debt that can be delayed. The maintenance of the slaves does not become 
a debt, and is annulled. It is also distinguished from the remaining ani- 
mal species, because they are not eligible for maintenance, therefore, the 
owner cannot be compelled to spend on them, except that he has been 
ordered to do so with respect to what is between him and Allah, the 
Exalted. The reason is that the Prophet (God bless him and grant him 
peace) has prohibited the tormenting of animals, and this occurs by not 
spending on them. He also forbade the wasting of wealth, and by not 
spending leads to the wasting of animals. It is narrated from Abu Yusu 
(God bless him) that the owner is to be compelled, however, the correc 
view is the one we have stated. Allah knows best. 


•»lt is recorded by al-Bukhari and Muslim. Al-Zayla'i, vol. 3. 
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Chapter 77 


The Legal Status of Emancipation 


Emancipation is a transaction that is recommended. The Prophet (God 
bless him and grant him peace) said, “If any Muslim emancipates a 
believer, Allah will protect from the Fire each limb of his for each limb of 
the person set free.”' It is for this reason that they deemed recommended 
that a man emancipate a male slave, and a woman set free a female slave 
so that the comparison of limb for limb may be realised. 

The Author (God be pleased with him) said: Emancipation is valid on 
the part of a freeman, who is major and sane, with respect to his own- 
ership. Freedom is stipulated, because emancipation is not valid except 
where ownership is found, and owned slaves cannot own. Majority is 
stipulated, because a minor does not possess legal capacity for the trans- 
action as it amounts to a manifest loss, and for this reason the wall does 
not have such authority over him. Sanity is stipulated as the insane per- 
son does not have legal capacity. Accordingly, if a person who has attained 
puberty were to say, “I emancipated him when I was a minor,” his state- 
ment will be followed. Likewise if a person who emancipated were to say, 
“I emancipated him when I was insane,” where his insanity was manifest, 
and factors existed that negated the likelihood of emancipation. Similarly, 
if a minor were to say, “Every slave that 1 own will be free when 1 attain 
puberty” it is not valid, because he does not have the capacity to issue 
a binding statement. It is essential that the slave be in the ownership of 
the emancipating person, thus, if he were to emancipate another person s 
slave such emancipation will not be executed, due to the words of the 


'It has been recorded by all the six sound compilations. Al-Zayla I, vol. 3, 277. 
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Prophet (God bless him and grant him peace), “There is no em 
tion where one does not own a human being.”* c, P a ' 

If a person says to his male slave or to his female slave, “You are fr 
or “You are emancipated,” or “You are liberated" or “You are r 1 ^ 

or “I have set you free,” or “I have emancipated you,” then he has ^ 
cipated the slave whether or not he had intended emancipatior^Th 
reason is that these words are explicit in the meaning of emancipation ^ 
they are employed in the law and in practice for the purpose. Accordin T 
the need for intention is eliminated. These forms even when they arc 
meant as reports are employed for the creation of rights in legal transac 
tions on the basis of need, as is the case in divorce, sale and other matters 

If he says that he meant thereby a false report or meant that he is 
released from work, he is to be deemed truthful morally (not legally) as 
such meaning is probable but he is not deemed truthful legally, because 
the intention opposes the apparent meaning. 

If he were to say to him, “O Freeman,” or “O Emancipated One,” the 
slave is emancipated. The reason is that it amounts to calling someone 
by a name that is explicit as it amounts to summoning the person called 
with the specific description mentioned. This is the actual application. 
It requires the realisation of the attribute in him and is established from 
his side. By proving it he requires its verification, and we shall repeat this 
in what follows, God, the Exalted, willing. The exception is where he has 
named him Freeman and then calls him by that name, because the pur- 
pose is naming with his proper name, which is the title he has given him. 
If he calls him in Persian saying, “O Azad,” where he has given him the 
name Hurr, the jurists maintain that he stands emancipated. Likewise, the 
opposite, because it does not amount to calling him by his proper name, 
thus, it will be considered to mean a report about an attribute (freedom). 

Likewise if he says, “Your head is free,” “Your face is free,” “Your neck 
is free,” or “Your body is free,” or he says to his female slave, “Your vagina 
is free.” The reason is that these words are employed to express the mean- 
ing of the entire body, and the discussion has preceded in the Book o) 
Divorce. 

If he associates emancipation with an undivided part (percentage), 
it applies to that part (and thereafter extends to the whole), and the dis- 
agreement about this will be coming up God, the Exalted, willing. > 


: It has been recorded by Abu Dawud and al-Tirmidhi. Al-Zayla'i, vol. 3> 2 7&- 



however, he associates it with a specific limb, which does not imply the 
entire body, like the hand or foot, emancipation does not take place in our 
view, with which al-Shafi'i disagrees, and the discussion has preceded in 
the Book of Divorce where we elaborated it. 

If he were to say, “I do not own you,” intending emancipation 
thereby, the slave is emancipated, but if he did not intend it he is not 
emancipated. The reason is that it is probable that he intended, “1 do not 
own you for 1 have sold you,” or he intended, “I do not own you for I 
have emancipated you.” One of these cannot be identified except through 
intention. 

He (God be pleased with him) said: The same applies to kinyat with 
respect to emancipation. The examples are like his saying, “You have 
moved out of my ownership,” “I have no hold over you,” “I have no claim 
of slavery over you,” and “1 have moved out of your way,” for this implies 
the negation of a hold over him. Moving out of ownership or moving out 
of the way are probable in the same way for sale and kitdbah as they are 
for emancipation, therefore, intention is necessary. Likewise his saying to 
his female slave, “I have let you go,” because it is the same as saying, “I 
have moved out of your way,” and this is narrated from Abu Yusuf (God 
bless him ) as distinguished from the words, “1 have divorced you,” which 
we will explain in what follows God, the Exalted, willing. 

If he were to say, “I have no authority over you,” intending emanci- 
pation thereby, the slave is not emancipated. The reason is that the word 
sultan (authority) is an expression for control, and the ruler has been 
called sultan due to his control over the kingdom. Ownership remains 
even with loss of control as in the case of the mukatab slave. This is dis- 
tinguished from the words “I have no hold over you ” because its negation 
in absolute terms is through the negation of ownership. The reason is that 
the master has a hold over the mukatab, therefore, it implies emancipa- 
tion. 

If the master says, “This is my son,” and persists in this, the slave is 
emancipated. The meaning of this issue is that if one like him (of his age) 
gives birth to one like him (of his age), but if he does not, then the issue 
is discussed (by al-Quduri) after this. Thereafter, if the slave does not 
have a known ancestry, his paternity will be attributed to him, because 
the authority of claiming on the basis of ownership is established and the 
slave is in need of paternity, therefore, his paternity is attributed to him. 
Accordingly, his emancipation is established for he is linking paternity 


Al-Hidayah 


BtJO * IX: Hm 




to the time of conception. If the slave has a well known parent 
paternity is not established due to the impossibility of this bein^ ^ 
but he is emancipated by acting on the statement in its figurative m 
due to the difficulty of acting upon the actual meaning. The mean' amng 
figurative use will be mentioned by us God, the Exalted, willing 8S 

If he says, “He is my client (mawla)," or “O my client,” the s| av 
emancipated. As for the first, the term mawla even though it includ^ 
the meanings of “helper,” “paternal uncle’s son,” “authorities in religion* 
“superior and subordinate in emancipation” yet the subordinate is id en 
tified here and becomes like a proper name for him. The reason is th a1 
the master is usually not given help by his owned slaves, and the pater 
nity of the slave is well known, therefore, the first meaning is eliminated 
The second and the third are a type of figurative use when the statement 
requires actual application. Attributing the meaning to the slave negates 
his being the emancipator, therefore, the meaning of the subordinate 
mawla is identified and linked to an explicit meaning. Likewise if he says 
to his female slave, “She is my client,” on the basis of what we have said, 
If he says that I intended thereby mawla with respect to religion or that 
he made a false statement, his statement will be deemed truthful for what 
is between him and Allah the Exalted. He will not be deemed truthful for 
purposes of adjudication as it opposes the apparent meaning. As for the 
second, when the subordinate was identified as the intended meaning it 
became attached to the explicit meaning, and calling by an explicit word 
leads to emancipation, as if he had said, “O Freeman” or “O Liberated 
Man.” Likewise, calling with this word. Zufar (God bless him) said that 
he is not set free through the second meaning as he intended respect like 
saying “O my master” or “O my owner.” We would say that the statement 
is used in its actual meaning and it has become possible to act upon it in 
distinction from what he has said, because there is nothing in it that is 
specific to emancipation and is, therefore, mere respect. 

If he were to say, “O my son” or “O my brother,” the slave is not 
emancipated. The reason is that a call is to alert the one called, except 
that when it is through an attribute that is possible for the one calling to 
affirm on his part, it will be for the affirmation of that attribute in the 
one called, so that he can be made to come with that specific attribute, 
as was the case with the statement, “O hurr" as we elaborated. When 
the call is made through an attribute that is not possible for the ca er 
to affirm from his side, it is merely a name without the affirmation o 
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that attribute in that person due to the obstacle in the way. Sonship is 
not established by calling him so, for if he was created with the sperm of 
another he cannot be his son through such a call, therefore, it is merely 
for identification through a name. It is narrated from Abu Hanlfah (God 
bless him) through an isolated report that the addressee is set free with 
these statements, but the reliance is on the authentic narration. 

If he says, “O son,” the slave is not emancipated, because the truth 
is as he has stated that the slave is the son of his father. Likewise, if he 
says, “O small son” or “O small daughter,” The reason is that this is 
the diminutive form of son and daughter without attributing them to 
himself, and the matter is as he has stated. 

If he says about a male slave, who cannot be born of him, “This is 
my son,” he is emancipated according to Abu Hanlfah (God bless him). 
The two jurists said that he is not emancipated and that is the opinion 
ofal-Shafil (God bless him) as well. These jurists argue that this state- 
ment is meaningless in its true application, therefore, it is to be rejected 
and deemed redundant. It is like his saying, “I set you free prior to my 
being created, or your being created.” According to Abu Hanlfah (God 
bless him), though this statement in its actual application cannot be given 
meaning, it can be given meaning in its figurative sense, because it is a 
report about his freedom from the time he came to own him. The rea- 
son is that sonship in the case of slaves is a cause for their freedom either 
by way of consensus or due to the bond of kinship. Using the cause and 
thereby intending the effect in the figurative sense is permitted in usage. 
Further, freedom coexists with (is dependent upon) sonship in the case of 
slaves. F.xpressing a similarity through a dependent attribute is one way 
of intending the figurative meaning, as has been known, therefore, it is 
to be construed in such meaning in order to avoid redundancy. This is 
different from the case that the jurists have presented as there is no possi- 
bility of the figurative meaning in that, therefore, rejection is determined. 
This is distinguished from the case where he says, “I cut you hands,” but 
the man takes out both hands and displays them as being sound, then this 
cannot be construed in the figurative sense with respect to an acknowl- 
edgement for paying compensation and undertaking it as an obligation, 
even though cutting of the hands is the cause for the obligation of pay- 
ing wealth, as cutting by mistake is the cause for the obligation of specific 
damages called arsh. This opposes the meaning of wealth in the unqual- 
ified sense in its description insofar as it is imposed upon the ‘ dqilah to 
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be paid within a period of two years. Establishing all this is not 
without actual cutting of the hands. Cutting is not the cause of 
be established. As for freedom, it does not differ in essence and i n ^ Can 
rule, therefore, it is possible to deem it the figurative meaning US ^ 

If he were to say, “This is my father,” or “This is my mothe " 
a person of this age cannot be born to them, then it is the opn ■ ^ 
what we have elaborated. If he were to say about a minor boy, “This ' * ° f 
grandfather," it is said that it is governed by the same disagreement W\ 
it is also said that he is not emancipated by consensus, because this stat ^ 
ment does not affect ownership except through a link, which is the fath * 
and this is not established in his statement. Accordingly, it is not possible 
to deem a figurative meaning with respect to emancipation. This is distin 
guished from paternity and sonship, because they have a direct bearin 
on ownership without an intervening cause. If he were to say, “This is 
my brother,” the slave is not to be emancipated according to the Zakir 
al-Riwdyah. According to Abu Hanifah (God bless him), he stands eman- 
cipated. The reasoning of both narrations we have already explained. If 
he were to say to his male slave, “This is my daughter,” it is said that it 
is governed by the same disagreement, while it is also said that it is gov- 
erned by consensus as the person pointed to is not of the same gender as 
the one named, therefore, the hukm is related to the one named, and she 
is non-existent, therefore, is not taken into account. We have established 
all this in the Book ofNikah. 

If he says to his slave girl, “You are divorced” or “You are irrevoca- 
bly separated,” or “Put on a veil,” and he intends emancipation thereby, 
she is not emancipated. Al-Shafi'i (God bless him) said that if he intends 
that then she stands emancipated. Likewise on the same disagreement 
are interpreted all the explicit words as well as figurative meanings (in 
marriage as well as emancipation), according to what their Masha’ikh 
(jurists) (God bless them) have said. Al-Shafi‘I (God bless him) argues 
that he intended what his words probably imply, because in both types 
of ownership (marriage and slave) there is some compatibility, because 
both types are ownership of something that can be taken into possession. 
As for milk yatmn, it is obvious and likewise ownership arising from mar- 
riage with respect to the hukm of an ‘ayn. Consequently, perpetuity is a 
condition for it and limitation by time annuls it. Both statements operate 
to extinguish what is his right, which is ownership. It is for this reason 
that making it contingent through a condition is valid. As for the ahkaw, 
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h ve been established due to a prior cause and that is his being a sub- 
>h legal capacity. It is for this reason that the words emancipation 
' eC ' !f ce dom may be used figuratively for divorce. Likewise its opposite. 
30 our ^ eW; he has intended something that his statement does not 

lv as a probable meaning. The reason is that emancipation is a term 
’h established greater strength, while divorce removes a restriction. The 
1 3 on is that a slave is associated with inanimate things and with eman- 
ation he is revived with ability. The married woman is not like this for 
sheVeady possesses ability, but the restriction of marriage is an obstacle. 
This obstacle is removed through divorce and the power reappears. There 
is no ambiguity that the first has greater strength, and that the ownership 
of the right hand is superior to the ownership through marriage, there- 
fore, its extinction has greater strength too. A word is suitably used in its 
figurative sense for what is lesser in reality, and not for what is superior 
to it. Consequently, it will be prevented in what is disputed and will be 
permitted in what is its opposite. 

If he says to his slave, “You are like a freeman," the slave is not eman- 
cipated. The reason is that the term “like” ( mithl ) is used for participation 
in some of the attributes in practice, therefore, a doubt is created with 
respect to freedom. 

If he were to say, “You are nothing but a freeman," the slave stands 
emancipated, because an exception for a negative meaning establishes the 
positive meaning with emphasis, as is the case with the kalimat shahddah 
(There is no God, but God). 

If he says, “Your head is the head of a freeman,” he is not eman- 
cipated, because it is a comparison by eliminating the letter used for 
comparison.' If he says, “Your head is a free head,” the slave is eman- 
cipated. The reason is that this establishes freedom in his being, because 
the head is an expression for the entire body. 


77.1 Slave Relatives 

If a person comes to own a relative in the prohibited degree of marriage, 
the slave is emancipated on his account. This is a report^ related from 
the Prophet (God bless him and grant him peace), “Whoever comes to 

' Thai is, titc character kaf, to say ka-ra's. 

'It is related by al Nasa’i in his Sun an. Al-Zayla‘i, vol. 3, 278 



own a relative in the prohibited degree that relative is emancin 
tradition in its generality includes each relative permanently C C- ^ is 
for marriage whether it is by birth or otherwise. Al-ShafiT 
him) opposes us in those who are not related by birth. He argues”}! ^ CSs 
proof of emancipation without the consent of the owner is n ^ ^ 
qiyas or it does not require it. Brotherhood and what resembles iuT ^ 
than kinship by birth (that is, between parents and children), theref ^ 
prevents linking with them or reasoning leading to it. It is for this 0re,,t 
that mukatabah within a mukatabah is not allowed for other thaiu^ 0 ” 
related by kinship of birth , 6 when it is not disallowed for those relatedT 
birth. 


We rely on what we have related and also on the argument that he ha. 
come to own a relative whose relationship is effective in prohibiting mar- 
riage, therefore, such relative is emancipated on his account. In fact, this 
is effective in reality and kinship by birth is to be rejected (for this pur- 
pose), because it is this for which the strengthening of the bond has been 
made obligatory and its severing is prohibited so much so that mainte- 
nance becomes obligatory and nikah prohibited. There is no difference 
if the owner is a Muslim or an unbeliever in the dar al-Isldm due to the 
generality of the underlying cause {'illah). The mukdtab when he buys his 
brother or other such relative, the relative does not become a mukatab as 
he does not have complete ownership that can enable him to emancipate 
him, and the obligation is linked with the ability to undertake the act. 
This is distinguished from kinship by birth, because emancipation (of 
the entire family) is one of the purposes of kitabah. Accordingly, the sale 
of such a relative is prohibited and the slave is set free in order to realise 
the purposes of the contract. It is narrated from Abu Hanifah (God bless 
him) that even the brother will be part of the mukatabah. This is the view 
of the two jurists as well. Accordingly, we are obliged to prevent sale. This 
is distinguished from the case where he comes to own the daughter of 
his paternal uncle when she is also his sister through rada (foster-sister), 
because the prohibition is not established through kinship. A minor is 
deemed eligible for such emancipation and likewise an insane person so 
that a close relative is emancipated on their account when they come to 


Mt is related by the compilers of the four Sttnati. Al-Zayla'i, vol. 3, 279. 

This means that if a mukatab slave who is paying in instalments for his freedom 
comes to own his father, the father is also treated as part of the mukatabah. This does 
not apply if he comes to own his brother. 
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him because here the right of the individual is involved and this 
own nin** 

resembles maintenance. 

If a person emancipates a slave for the sake of Allah, or for Satan, 
for an idol, the slave stands emancipated, due to the issuance of the 
° r s ential element (rukn) of emancipation from one who has the legal 
Opacity to do so with respect to the subject-matter. The words for near- 
ness “for the sake of,” with respect to the first case (where it is for Allah) 
excess and its absence with respect to the other two cases does not 

cause any disturbance. . 

Emancipation by one coerced to do so or one in a state of intoxtca- 
tion takes effect, due to the issuance of the essential element from one 
with legal capacity with respect to the subject-matter (slave) as is the case 
in divorce, and we have elaborated this earlier. 

If he makes emancipation contingent upon ownership or another 
condition, it is valid as in the case of divorce. As for ownership, there 
is a disagreement with al-Shafi'i (God bless him), and we elaborated this 
in the Book of Divorce. As for making it contingent with a condition, the 
reason is that it amounts to relinquishment ( isqdt ), therefore, associating 
it with a condition is valid as distinguished from other types of owner- 
ship, as has been known within its own discussion. 

If the slave of an enemy moves over to our territory as a Muslim, he 
stands emancipated. This is based upon the words of the Prophet (God 
bless him and grant him peace) about the slaves of Taif when they crossed 
over to him as Muslims, “They are the emancipated slaves of Allah .” 7 
Further, he has preserved himself in a state when he was a Muslim, and 
slavery cannot be imposed on a Muslim as a new imposition. 

If a person emancipates a pregnant woman, the foetus is emanci- 
pated with her, as it is linked to her. If he emancipates the foetus exclu- 
sively, it stands emancipated without the mother. The reason is that there 
is no intended legal basis for her emancipation due to the absence of asso 
ciation with her nor with the foetus as a consequence for it amounts to 
inverting the object of emancipation. Thereafter the emancipation of the 
foetus is valid, but its sale and gift is not valid, but none of these is a 
condition for emancipation, therefore, they are distinguished. 

If a person emancipates a foetus in lieu of wealth, it is valid, but the 
wealth is not due, because there is no basis for obligating the payment of 

7 It is recorded by Abu Dawud in the chapter on jihad. Al-Zay)a‘i, vol. 3, 280. 
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wealth for the foetus, due to the lack of authority over it 
basis for making it binding for the mother with respect to ^ * S lilere a 
existence is separate from her. Further, stipulating a counter'^ Wll0Se 
emancipation on someone other than the one being eman ^ Va * Ue for 
valid, as has preceded in the discussion of khuV. The exist ‘ S not 
nancy at the time of emancipation will be known when she^r' ^ 
the child in a period that is less than six months from the tiimTf 8 ^ 
cipation, as that is the minimum period of gestation. ° ernan ‘ 

The child of a slave woman from her master is a free person 
been created from his sperm, therefore, it is emancipated on his a^ 1 ^ 
This is the basic rule and there is nothing conflicting with it, as the 0 ^* 
of a slave girl belongs to the master. ’ C 1 d 

The child of a slave woman from her husband belongs to her master 
due to its inclination towards the mother on the basis of haddnah or due 
to the mingling of his sperm with hers where mutual exclusion is realised 
while the husband has consented to this, as distinguished from the child 
of the one deceived for in that case the father has not consented. 

The child of a freewoman is a freeman under all circumstances, 
because inclination towards her is greater, therefore, he follows her with 
respect to the attribute of freedom just as he follows her in ownership, 
slavery, tadbir (freedom after death), being the child of the slave mother, 
as well as kitdbah. Allah, the Exalted, knows best. 


Chapter 78 

Partial Emancipation 


[f the master emancipates part of his slave that pari stands emanci- 
pated, and he works for the rest of the value for his master, according 
to Abu Hanlfah (God bless him). The two jurists said that the slave is 
fully emancipated. The basis is that emancipation can be split into parts 
in his view and emancipation can thus be confined to the part that is 
emancipated. According to the two jurists emancipation cannot be split 
into parts, and this is also the view of al-Shafi‘i (God bless him). Accord- 
ingly, associating emancipation with part of the slave is like associating it 
with the whole, therefore, the slave is emancipated as a whole. The two 
jurists argue that emancipation is the establishing of freedom, which is a 
legal power, and it is established by negating its opposite, which is slav- 
ery and that is a legal deficiency. In their view, all this cannot be split 
into parts and is like divorce, pardon in the case of q isds, and declaring 
a slave woman to be an umm al-watad. According to Abu Hanlfah (God 
bless him) emancipation is the establishing of the attribute of freedom by 
eliminating ownership or it is the elimination of ownership itself, because 
ownership is his right, while slavery is the right of the law ( shar ) or it is 
a public right. The authority for transaction is whatever falls under the 
authority of the person undertaking the transaction and this is restricted 
to the extinction of his right and nothing more. The basic rule is that 
a transaction is restricted to the object to which it is associated, while 
extension beyond that takes place due to necessity and in the absence ol 
divisibility. Ownership, however, is divisible as in the case of sale and gift. 
Accordingly, emancipation in this case will follow this rule. 

Earning becomes obligatory as the value of the remaining part of the 
ownership is in control of the slave. According to Abu Hanlfah (God bless 
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him), the slave on whom earning becomes obligatory has the st 
mukdtab slave, because attributing emancipation to a part give^ ° f a 
the affirmation of ownership in the whole (for purposes of etT ! ^ to 
tion), but the continuance of ownership in part of the slave preve 3 ^ 3 ' 
Consequently, we have acted upon both evidences by granting u ' Stlli5 ' 
status of the mukdtab, for he has the possession and not the o w ,}le 
and earning has become like the counter-value of kitdbah. The 
the right to demand earning from him and he has the option to e ^ • 
pate him (completely), because the mukdtab is eligible for emancffi 31 *'' 
except that in this case if he is unable to pay he does not revert to slav° n 
The reason is that it is an extinction of a right that is not in favour^ 
anyone, therefore, it does not accept rescission, as distinguished fr 0 
case where kitdbah is intended ah initio, as that is a contract that ac * 
iqalah (negotiated settlement) as well as rescission. In divorce and pardon 
from qisas there is no middle ground, therefore, we have affirmed it f 0r 
the whole giving preference to the prohibited over the permitted. Istildd 
is divisible in his view, thus, where the owner makes a mudabbarah and 
wnm walad up to the extent of his share, it will be restricted to that share 
alone. In the case of a (jointly owned) slave girl, when he guarantees the 
share of his co-owner by rendering his ownership fasid through istildd, he 
comes to own her fully through the guarantee and istildd is completed. 


Where the slave is owned by two co-owners and one of them eman- 
cipates his share, the slave is emancipated as a whole. If the emancipator 
is enjoying financial ease, the co-owner has the option to either eman- 
cipate the slave to the extent of his share or to hold his co-owner liable 
for the value of his share or even to hold the slave liable for earning and 
paying his share. Where he holds the co-owner liable, he has recourse to 
the slave, and the wald’ belongs to the emancipator. If he sets him free or 
asks him to earn his share, then the wald’ belongs to both. If the eman- 
cipator is in a difficult financial position, the co-owner has the option 
to emancipate the slave or to ask him to earn his share, and the wald' 
is shared by them in both cases. This is the position according to Abu 
Hanifah (God bless him). The two jurists maintain that he has no choice 
in the case of financial ease except to hold the emancipator liable for his 
share and in the case of financial difficulty to ask the slave to earn his 
share. Further, the emancipator does not have recourse to the slave for 
the amount, and the wald’ belongs to the emancipator. 


^^I X: Emancipation Al-Hidayah u 7 

This issue 1 is structured upon two principles. The first is the divis- 
bility and non-divisibility of emancipation, as we have explained. The 
cond is that the financial ease of the emancipator does not prevent the 
S£ osition of earning on the slave according to Abu Hanifah (God bless 
him) while it does prevent it according to the two jurists. The two jurists 
' w ith respect to the second principle, on the basis of the words of 
the Prophet (God bless him and grant him peace) about a person eman- 
' Dating his slave that if he is well off, he is to be held liable for the share 
of the partner, but if he is poor the slave is to earn his share. 2 Thus, he 
divided the liabilities, and division negates participation. According to 
Abu Hanifah (God bless him), he locked up the value of the partner 
within the slave, therefore, he has the right to hold him liable. It is just 
like the blowing wind casting the dress of a person into the dye prepared 
by another thereby colouring the dress; the owner of the dress is liable for 
paying the cost of the dye whether he is in financial difficulties or is well 
off, as we have said. Likewise here, except that the slave is poor, therefore, 
he is asked to earn. Thereafter, the financial ease that is stipulated is that 
of adequacy, that is, he should own wealth that is sufficient to pay for the 
share of the co-owner. It is not the financial ease of the wealthy, because 
with adequate ease a balance is maintained between the two sides by the 
realisation of what the emancipator intended with respect to nearness to 
Allah and the delivery of the share to the one who remained silent. 

Thereafter the legal reasoning for deriving the rule ( takhrij ) emerg- 
ing from the view of the two jurists is obvious, which is that the absence 
of recourse to the slave by the emancipator for the amount for which he 
has been made liable is due to the absence of imposing earning on the 
slave in the state of financial ease where the wald ’ goes to the emanci- 
pator, as emancipation is entirely on his part due to its indivisibility. As 
for the takhrij on the basis of his (Abu HanJfah's) opinion, the option of 
emancipation is due to the continuation of his ownership in the slave, as 
emancipation is divisible in his view. The imposition of liability on the 
emancipator is that of an offender for he has rendered vitiated the co- 
owner’s share in the slave insofar as it prevents his sale, gift and so on, 
that is, transactions other than emancipation and its consequences along 
with requiring him to work, as we have elaborated. The emancipator has 

‘That is, recourse by the emancipator to the slave for the value of the remaining 
ownership and not having recourse to him on the provision of security. 

2 lt is recorded by all the six sound compilations. Al-Zayla‘i, vol. 3, 282. 
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recourse to the slave for the payment he guaranteed, because he 
to stand in the place of the one remaining silent through the n C ° n,es 
of surety. The co-owner had the right to recover the amount b^ r ° V ’ si °n 
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him earn; likewise the emancipator. The reason is that he 


came to 


him indirectly by the payment of the amount due. It is now as if h e ° Wn 
him solely and he has emancipated a part of the slave, therefore l UVVn!; 
the option to emancipate the remaining part or if he likes to ask'i/ ^ 
earn the value. The wala belongs to the emancipator on the basis T f ° 
reasoning. The reason is that emancipation is entirely on his p ar t j " 1S 
far as he came to own him entirely on the payment of the amount^ 0 
In the case of financial difficulty of the emancipator if he likes he ^ 
emancipate him (entirely) due to the continuation of his ownershi ^ 
if he likes he asks him to work as we have elaborated. Wala’ belon 
the emancipator in both cases, because emancipation is on his part^Th° 
person (slave) obliged to work does not have recourse to the emanci a 
tor for what he has paid on the basis of a consensus among our jurists 
because he has worked for release from his bondage and he is not pavin 
a debt on account of the emancipator, for he does not owe anything due 
to his financial hardship. This is different from the pledged slave if he i. v 
emancipated by the pledgor who is in difficult straits, because he is work- 
ing for the release of bondage or for a debt that is due from the pledgor 
therefore, he has recourse to him. 


The opinion of al-Shafi‘i (God bless him) in the case of financial 
difficulties is like the opinion of the two jurists. In the case of financial 
difficulties, he said the share of the co-owner stays within his ownership 
and he may sell it or gift it. The reason is that there is no basis for making 
the co-owner liable due to his financial hardship, nor is there a basis for 
making the slave earn its value for the slave is not an offender and he has 
not consented to this. Further, there is no basis for emancipating the slave 
completely due to the injury being caused to the silent co-owner, there- 
fore, what stands determined is what we determined. We said that earning 
is a means for it does not need an offence to be justified, rather earning is 
based on the arresting ol value within the slave. Thus, the power arising 
from ownership and the negative deficiency cannot both be combined in 
one person. 

If each co-owner furnishes testimony against his co-owner about 
emancipation, the slave will work for both for their shares whether they 
are in financial ease or difficulty, according to Abu Hanifah (God bless 



■ €) if one of them is enjoying financial ease, while the other 
him); Ll *f' nC ’ ia] hardship. The reason is that each one of them believes 
j S facing ,n ^ ner k as emancipated his share, therefore, he has become 
that his co~ in con formity with his belief, according to Abu Hanifah 
like a Consequently, it has become prohibited for him to 

(God ^ ^ anc j ij e acknowledges this with respect to himself, there- 
enslave . . ventec j from keeping him in bondage and he makes him 
fore, he 1S js that we are sure about the right to make him earn 

earn ' f js jyi n g or is truthful for he is either his nmkdtab or his slave. 
Whet d'ncly, they make him work and this does not differ with finan- 
A - r s ‘ or difficulty, because his right in both situations is in one of 
Cia things. The financial ease of the emancipator does not prevent the 
tW ° irem ent of earning, in Abu Hamfah’s view. Making the co-owner 
Pble has become difficult due to the denial of the co-owner, thus, the 
ther option is implemented, which is the requirement of earning. Wala 
belongs to both of them for each one of them claims that the share of the 
co-owner has been emancipated against his right, due to emancipation 
on his part, thus, the wala belongs to him, and he says: “My share has 
been emancipated through earning, therefore, wala belongs to me.” 

Abu Yusuf and Muhammad (God bless him) said that if both are 
enjoying financial ease there is no requirement of work for the slave. The 
reason is that each one of them absolved him of earning through his claim 
of emancipation against his co-owner, because the financial ease of the 
emancipator prevents earning in the opinion of the two jurists. The claim 
is not established due to the denial of the other, however, being absolved 
of earning is established by his acknowledgement against himself. 

If they are in financial difficulties, he is to work for both, because 
each one of them claims that he is required to work for him whether he 
is lying or is truthful, as we have elaborated, for the emancipator is in 
financial straits, 

If one of them is enjoying financial ease while the other is facing 
financial constraints, he is to work for the one who is enjoying finan- 
cial ease. The reason is that he is not claiming compensation from his 
co-owner due to his financial difficulty; he merely demands earning from 
the slave, therefore, the slave is not absolved from earning. He is not to 
earn for the one who is in a difficult financial situation. The reason is 
that he claims compensation from his co-owner due to his financial ease, 
therefore, lie is absolving the slave from earning. Wald ’ is suspended in 
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all this, according to the two jurists, because each one of th 

ring it to his co-owner, while he claims to be absolved 0 f ,ran % 
remain suspended until they agree about emancipation by il ' s to 
If one of the co-owners says, “If so and so does not ente * !of V 
tomorrow, then this slave is a freeman.” The other co-ow^ ^ ^° Us « 
he enters this house, he is free.” The next day passes b** Sa ^ S ’ "if 
known whether or not the person entered the house, one h not 
slave stands emancipated, and he works for them for the oth l 
is the rule according to Abu Hanlfah and Abu Yusuf ( r ui 3 ^his 


is the rule according to Abu Hanlfah and Abu Yusuf (God bles ^ ls 

Muhammad (God bless him) said that he is to work for his e ^ etn ^ 

The reason is that by the extinction of the requirement of work ,r h Va,Ue ' 

son against whom judgement has to be given becomes unknown' C ^ 

award cannot be made against an unknown person. It is as if he ^ 30 

another, “You have a claim of one thousand dirhams aeaimr ^ to 
T , one of ik” 

In such a case, no ruling can be issued against either one of them d 

uncertainty. Likewise here. The two jurists argue that we are certain T t0 
the extinction of one-half of the earning. The reason is that one ofthe"' 
here is certainly breaking his vow, and with certainty about the extin^ 
tion of one-half. How then can a ruling be given about the obligation of 
the entire amount? Uncertainty is removed through spreading and distri- 
bution (of the liability), as in the case where a person emancipates one of 
his two slaves without identifying one specific slave or by identifying him 
but forgetting which one and dying before recalling or elaborating. The 
derivation of rules in this is based upon the issue whether or not financial 
ease prevents the requirement of earning, and this is in accordance with 
the disagreement that has preceded. 

If they take the oath (as in the previous issue) about two slaves, 
each one owned by them separately, none of them will be emancipated. 
The reason is that the person against whom the ruling with respect to 
emancipation is to be given is unknown. Likewise, the subject-matter of 
emancipation is unknown. Uncertainty, therefore, becomes intense and 
prevents judgement. In the case of a single slave, the person in whose 
favour the judgement is to be rendered and the subject-matter of the 
judgement is known, thus, the known part dominates the unknown part. 

If two persons buy the son of one of them, the share of the father 
stands emancipated. T he reason is that he has come to own a part of his 
relative and such purchase amounts to emancipation, as has preceded. 
No compensation is imposed on him (for the share of the co-owner), 
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l or not the other was aware that he was his relative. The same 
w * lC . t , ^ t j, e y C ome to inherit him, and the co-owner has the option to 
^emancipate his share or to require the slave to earn the value. This 
elt , er u ] e according to Abu Hanlfah (God bless him). The two jurists said 
‘ st tf case of purchase the father pays one-half of the value if he is 
^ at financial ease. If he is in financial difficulties, the son works for 
kT the value for the co-owner of his father. The same disagreement gov- 
3 s cases where they come to own him through a gift, charity or bequest, 
^accordance with this reasoning, if two persons buy him, when one 

them has taken an oath that he will emancipate him if he comes to 
own one-half share in him, the two jurists maintain that the father has 
annulled the share of his co-owner through emancipation, because buy- 
ai a re | a tive amounts to emancipation. This becomes similar to the case 
where two strangers come to own the slave and one of them emancipates 
his share. According to Abu Hanlfah (God bless him), he has consented 
to the vitiation of his share, therefore, he cannot ask him for compensa- 
tion. It is as if he had expressly asked him to emancipate his share, and 
the evidence of this is that he participated with him in something that 
becomes the underlying cause of emancipation, which is purchase. The 
reason is that purchase of a close relative is his emancipation to the extent 
that he becomes free of the liability of expiation through it, in our view. 
According to the apparent meaning of the opinion of the two jurists, the 
payment of the value is compensation for wasting his share, and it differs 
in the case of financial ease and difficulty, while it is extinguished due to 
consent. The rule does not differ with knowledge or lack of it, which is 
an authentic narration (zahir al-riwdyah) from Abu Hanlfah (God bless 
him). The reason is that the rule revolves around the cause; it is as if he 
says to another, “Eat this food,” when the food is owned by the one giving 
the order, but the one giving the order is not aware of this. 

If a stranger begins first and purchases one-half of the slave, after 
which the father comes and purchases the other half, and he is well off, 
then the stranger possesses the option; if he likes he can hold the father 
liable for compensation. The reason is that he did not consent to the viti- 
ation of his share. If he likes, he can make the son work for the value of 
his half, for his share stands arrested within the slave. This is the view 
according to Abu Hanifah (God bless him). The reason is that the finan- 
cial ease of the emancipator does not prevent the requirement of work, in 
his view. The two jurists said that he has no option, and he is to hold the 
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father liable for half the slave’s value. The reason is that fi nan • 
the emancipator prevents the requirement of work in their vievy ^ of 

If a person buys one-half of his son, while he is enjoyin 
ease, there is no liability for him (of paying for the other half) 8 6na,lci al 
to Abu Hanifah (God bless him). The two jurists said that he 
he is enjoying financial ease. This means that he buys one-h ,e *f 
person who owns the entire slave. Thus, the seller will have no | ° m 1 
compensation in his view. We have already stated the underl Caim °f 
reasoning. * e 8al 

If a slave is owned by three persons, and one of the co-owners 
ing financial ease declares that he will be free after his death th 
another co-owner, also enjoying financial ease, emancipates* him ft 
which they agree upon liabilities, then the one remaining silent has h 
right to make the mudabbir liable for one-third of the value of the 6 

slave, but he does not make the emancipator liable, while the mufaby 
has the right to make the emancipator liable up to one-third of the valiT 
of the mudabbar slave (that is, one-third of two-thirds of the whole) 
and he does not hold him liable for the one-third that he paid This •' 
the position according to Abu Hanifah (God bless him). The two jurists 
said that the entire slave now belongs to the one who made him a mud- 
abbar initially, and he is liable to his two co-owners for two-thirds of the 
value of the slave irrespective of his being financially sound or in difficult 
straits. The basis for this issue is that tadbh is divisible according to Abu 
Hanifah (God bless him) with the two jurists disagreeing as is the case 
with emancipation. The reason is that tadbir is an offshoot of emancipa- 
tion and will be analysed accordingly. As it is divisible in his view, it will 
be restricted to the share of the mudabbir , but he has vitiated the shares 
of the two other co-owners. Thus, each one of the two has an option to 
either to adopt tadbir for his share, to emancipate, to adopt mukatabah , 
to hold the mudabbir liable for compensation, to make the slave workfor 
compensation, or to leave him in that state. The reason is that the shares 
of each ot the two co-owners continue to be owned by them having been 
vitiated through the vitiation of their co-owner insofar as the means of 
benefiting from him through sale or gift have been blocked for them, a* 
already explained. If one of these two opts for emancipation, his right is 
etermined with respect to the slave, and he loses his other options. This 
gives rise to two causes of liability for the co-owner who is silent: tadbir 
v the mudabbir and emancipation by the emancipator. He has the right, 
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to hold the mudabbir liable so that the compensation becomes 
hO\ve ver > „ ^ a counter - V alue, 3 as that is the primary form of com- 
co mp enS ^ even been deemed so for usurpation according to 

pensation. ^ possible in the case of tadbir, because it is possible 

our p rl " one owners bip to another at the time of tadbir, but it 

l ° tr3n ossible in the case of emancipation for at that time he is either a 
‘ S "limb or a freeman, subject to the disagreement between the two prin- 
,m \ Further, rescission requires the consent of the mukatab so that it 
^ccept transfer. For these reasons he is to hold the mudabbir liable. 
Thereafter, the mudabbir has the right to hold the emancipator liable for 
third of the value in the state of tadbir, because he caused vitiation of his 
Tare as a mudabbir. Compensation is estimated according to the value of 
tfw destroyed thing, and the value of the mudabbar is two-thirds of the 
value of the entire slave according to what they (the jurists) say. He is not 
to hold him liable for his value for compensation from the perspective of 
the silent co-owner, because the ownership is established after reliance on 
tadbir. It is established at the time of compensation and not at the time 
of tadbir, therefore, it is not applicable to the liability of the emancipator. 
Wala will be shared between the mudabbir and the emancipator on the 
basis of thirds, with two-thirds going to the mudabbir and one-third to 
the emancipator, because the slave has been emancipated through their 
ownership in this ratio. As tadbir is not divisible in the opinion of the 
two jurists, the entire slave will belong to the mudabbir. He has vitiated 
the shares of the two co-owners, as we elaborated, therefore, he will com- 
pensate them. This rule does not differ on the basis of financial ease and 
hardship, for it is compensation in lieu of transfer of ownership, thus, it 
resembles the case of the umm walad, and is distinguished from eman- 
cipation for that is compensation arising from an offence (ot vitiation). 
Wala in this case belongs entirely to the mudabbir, which is obvious. 

If a slave girl is owned by two men where one of them thinks that 
she is the umm walad of the other, but the other denies this, then she 
is to remain suspended from service for one day and the next day she 
is to serve the one who denied, according to Abu Hanifah (God bless 
him). The two jurists said that the one who denies, if he likes, may make 
her work for half her value, and thereafter she becomes free with no 
hold over her. The two jurists argue that when his co-owner does not 


’And not compensation resulting from an offence. 
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confirm his claim, the acknowledgement reverts to the 0ne 
the claim. It is as if he has himself made her an umm wahid^ 
becomes like one where the buyer makes a claim that the sell ^ Caj * 
cipated the slave prior to the sale as in this case he (the bu ^ ?niiiri ' 
deemed to have emancipated her. Likewise here. This prevents^' ' Wil1 be 
him, but the share of the one denying remains under the rule 

ship. Thus, she can move towards freedom through earning as ° ° WnCf - 

of a Christian slave mother when she converts to Islam. Accord ^ ^ Case 
Hanifah (God bless him) had his claim been affirmed, the entire ^ ^ 
would have been for the one denying (in reality), but if it was d * 
denier would have half of the service, thus, what is certain is est ki^ 
which is one-half. There is no service for the co-owner who test’fi 1S ^’ 
is there the option of earning, because he extinguished all this th ° 0r 
his claim of istUdd and compensation. An acknowledgement of bei ° U ® 1 
umm walad includes the acknowledgement of paternity; it is a pr ^ ^ 
tion that is not rebuttable, therefore, it is not possible to consider th ^ 
acknowledging as one who has declared her his umm walad * 

If an umm walad is owned by two men, and one of them emancipates 
her, while he is in a sound financial condition, there is no liability for 
compensation on him, according to Abu Hanifah (God bless him) The 
two jurists said that he is liable for one-half of her value. The reason is 
that in his view the umm walad does not have a marketable value, while 
she does have a marketable value in their opinion. On this rule, a number 
of issues are structured and these we have recorded in Kifdyat al-Muntahi 

The reasoning of the two jurists is that she is being utilised for sex, 
hiring and service. This is an evidence of her having a marketable value. 
By the prevention of her sale, her marketable value is not extinguished, as 
in the case of the mudabbar slave. Do you not see that a Christian umm 
walad , when she converts to Islam, is obliged to earn her value, and this 
is a sign of her having a marketable value, except that her value is one- 
third of the value of a regular slave, as the jurists have said, due to the 
loss of the benefit of sale and working after death (of the master). This is 
distinguished from the case of the mudabbar , because what is lost is the 
benefit ot sale, but earning and service still continue. 


This is a response to the above assertion of the two jurists, “It is as if he has himself 
made her an umm walad'' 
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According to Abu Hanifah (God bless him), marketable value is based 
. type of ownership, and she is in possession for procreation and 
° n t for having a marketable value. Possession for marketability is sec- 

n °d rv ft > s f° r ^ is reason l ^ at s ^ e does not work *° r re P a y in 8 a 
° n for an heir, as distinguished from the case of the mudabbar. The rea- 
° f °for this distinction is that the cause (which is freedom) has been 
S °alised for her in her current state, and this is the relationship between 
t, 6 r and the master through the child, as has been known about the pro- 
hibition of marriage, except that its operation has not been given effect 
w-ith respect to ownership due to the necessity of benefiting from her. 
The cause, therefore, operates to extinguish her marketability. In the case 
of the mudabbar the cause comes into effect after death (of the master), 
and the prevention of sale in his case is for the realisation of this pur- 
pose, therefore, the two are distinguished. In the case of the Christian 
umm walad we have ruled about her becoming a mukatab slave in order 
to avoid injury to both sides. The counter-value of mukatabah does not 
necessitate the existence of marketability. 


Chapter 79 


Emancipating One of Several Slaves 


If a person has three slaves, and when two of them come to him he says, 
“One of you is a freeman.” Thereafter one departs, and another enters, 
and then he says, “One of you is a freeman.” He dies following this with- 
out elaborating. The slave who faced the statement twice will be free to 
the extent of three-fourths, while the two other slaves will be free to the 
extent of one-half of each. This is the view according to Abu Hanifah 
and Abu Yusuf (God bless them). Muhammad (God bless him) said the 
same except for the third slave who he said would be free to the extent of 
one-fourth. The first statement applies to the one who went out and to 
the one who remained, who heard the statement twice, thus, the eman- 
cipation from slavery applies equally to both due to their equality with 
respect to slavery. Both are, therefore, entitled to one-half emancipation. 
The slave who stayed back derived another fourth from the second state- 
ment, because the second statement applies to him and to the one who 
entered later, and he is the one whom he (Imam Muhammad) called “the 
other” in the Book, therefore, it will be distributed in halves among them. 
The first, however, who stayed behind, became entitled to one-half of 
freedom with the first statement, thus, the entitlement with respect to 
the second statement will be spread over his two halves (one free and 
the other in bondage). The half that applies to the half freed due to the 
first statement becomes redundant, while the second half that applies to 
the unoccupied part will apply and he will be free to the extent of one- 
fourth. This completes three-fourths for him. The reason is that if the 
master had intended thereby the slave staying behind, he would be free to 
the extent of one-half and had he intended the one entering later, this half 
would not be emancipated. Consequently, the halves are spread out and 
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he is emancipated up to one-fourth by the second statement 
extent of one-half by the first. As for the slave entering later, to 
(God bless him) says that when the statement applies to him 
one staying behind, and when the one staying behind derives ^ l ° tt)c 
from it, the one entering later should derive the same. The two ^ 
that it does apply to both, but the issue is of spreading the halv^ 1 ^ ^ 
reduces it to one-fourth for the one staying on due to his enf 
to one-half through the first statement, as we have mentioned TiT' eni 
entering later was not entitled to any emancipation prior to this so h ^ 
be given one- half. evy ill 

He (Muhammad) said: If the statements made by him were 
ing terminal illness, one-third of this (wealth) will be distributed ^ 
commentary of this statement is that the emancipated shares ate ^ 
gathered together, and these are seven according to the two jurists^ 
reason is that we take the lowest denominator for each slave to be four d t 
our need for working on the basis of three over four ( the largest ffacti \ 
We therefore say: The one who stayed back is emancipated to the extent 
of three shares, while the other two are emancipated to the extent oftwn 
shares. The emancipated shares, thus, come to seven. Emancipation dur- 
ing terminal illness is a bequest and its implementation is up to one-third 
of the subject-matter. It is, therefore, necessary to make the share of the 
heirs double of this. Accordingly, each slave will be analysed into seven 
shares with the entire wealth coming to twenty-one shares. The one who 
stayed back will be emancipated up to three shares and he is made to earn 
the remaining four. From the other two slaves, two shares each are to be 
emancipated and they earn the remaining five shares. When you ponder 
over this and make the addition it all adds up to one-third plus two- 
thirds. According to Muhammad (God bless him), each slave is analysed 
into six shares, for the one entering later is given one share in his view. 
This reduces the emancipated shares by one share and the entire wealth 
comes to eighteen shares. The remaining derivation is according to what 
has preceded. 

Had this happened in the case of divorce, where the marriage had 
not been consummated with any of them, with the husband dying prior 
to an elaboration, one-fourth of the dower of the one who went out 
would be extinguished, three-eighths from the one who stayed and one- 
eight from the dower of the one who entered later. It is said that this is 
exclusively the view of Muhammad (God bless him), while the two jurists 



• Min that one-fourth will be extinguished. It is also said that it is the 
^’"of the two jurists as well. We have mentioned the difference and all 
VlCW k iccues in (the commentary of) al-Ztyadat. 

,b *“ f a man says to his two slaves, “One of you is free.” Thereafter he 
Its one of them or one of them dies, or if he said to him (one of them), 
“Ynu are free after my death,” the (remaining) slave stands emancipated. 
The reason is that the slave is no longer the subject-matter of emanu- 
tion due to death and for emancipation by this man due to his sale, 
Ld also for emancipation from each perspective for purposes of tadlnr. 
Accordingly, the remaining slave will be identified for emancipation. Fur- 
ther through sale he intended to obtain the price and through tadbir the 
derivation of benefit up to his death. Both purposes negate emancipation 
that has been made an obligation, therefore, the remaining slave is identi- 
fied by implication. Likewise if he declares one of two female slaves as an 
umm walad. In this case, there is no difference between valid and irregu- 
lar sales with or without possession, nor is there a a difference between an 
unqualified sale or one that grants an option to one of the parties to the 
contract. This is due to the absolute nature of the statement in the Book. 
The meaning of all this is in what we said (with respect to the purposes). 
Making an offer for sale is linked directly to the sale according to a narra- 
tion preserved from Abu Yusuf (God bless him). Gift with delivery, and 
donation with delivery have the same status as sale, because it amounts 
to transferring of title. 

The same applies if he says to his two wives, “You are divorced” and 
then one of them dies, due to what we said. Likewise, if he has intercourse 
with one of them, on the basis of our elaboration. 


If he says to his two slave girls, “One of you is free,” but thereafter 
has intercourse with one of them, the other is not emancipated, accord 
ing to Abu Hanifah (God bless him). The two jurists said that she is 
emancipated. The reason is that intercourse is not permitted except on 
the basis of ownership and one of them is a freewoman. By undertaking 
intercourse he seeks to maintain ownership with the slave woman that he 
slept with, therefore, the other stands identified due to the elimination of 
ownership due to emancipation, as is the case with divorce. The Imam 
(God bless him) argues that ownership subsists in the case of the slave 
woman with whom he had intercourse, because emancipation pertains 
L> an unknown person, while she is ascertained, therefore, having inter- 
course with her is permitted. This does not amount to an elaboration 
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of the statement (of emancipation) he made. Accordingly, fi av - 
course with either is permitted in his view, except that he did ' nte '~ 
fatwa on this basis. 1 Thereafter it is said that emancipation j^ 01 ' ss Ue a 
nated prior to an elaboration, because it is linked to it. In the alter 01 e * irni ‘ 
is said that it is eliminated with respect to one unknown and 
dent through his acceptance, while intercourse is only possible ^ ev ’’ 
one identified. This is distinguished from divorce, because the ^ 
purpose of marriage is procreation. The intention to procreate 
intercourse indicates the continuation of ownership in the woman° U ^ 
whom he is cohabiting in order to preserve the interests of the h ^ 
for the slave woman, the purpose of intercourse with her is the • 
tion of carnal desire without procreation, therefore, it does not 
the continuation of ownership. a e 


If a person says to his slave girl, “If the first child you give birth ’ 
boy, then you are free,” but she gives birth to a boy and a girl, and it is * * 
known who was born first, then one-half of the mother is emancipated 
and one-half of the girl, but the boy remains a slave. Each one of them 
(the mother and daughter) will be emancipated in one situation, which 
is where the woman has given birth to the boy first; she is emancipated 
due to the stipulation, while the girl is free as she follows the mother, and 
the mother is a fireewoman when she gave birth to her. They will remain 
in bondage in another situation, which is where she gives birth to the girl 
first, and this due to the absence of fulfilment of the condition. Thus (in 
this situation), one-half of each one of them (mother and daughter) is 
emancipated. The boy, however, remains in bondage in both situations, 
therefore, he remains a slave. If the mother claims that it was the boy who 
was born first, whereas the master denies this, while the girl is a minor, 
then the acceptable statement is that of the master along with his oaih 
as he is denying the occurrence of the condition of the emancipation, If 
he takes the oath, none of them will be emancipated, but if he refuses to 
take the oath, the mother and the girl will be emancipated, because the 
claim of the mother pertains to the freedom of the minor girl and this 
is taken into account being a pure benefit. Consequently, the refusal is 
taken into account for purpose of their freedom, and we declare them 


'In short, the Imam is saying that the statement made by the person in this issue is 

not ega y a missible for purposes of emancipation. Further, the act of intercourse is 

*L 1° C ° r cannot linked with this statement, and cannot act as an elaboration of 
the statement. 
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, > r j i s a major and she does not claim anything, and the mat- 
fr ee ; 1 jt waS (where she claims that the boy was born first), the mother 
ter * S 3S emancipated due to the refusal of the master to take the oath, but 
alone is because the claim of the mother is not effective in determin- 
n0 t t e g 1 major girl. The validity of the refusal depends upon the 

' n8 therefore, it does not apply to the status of the girl. If the major girl 
^iT'claimant about the precedence of the boy’s birth and the mother 
lS ,he L silent, the freedom of the girl is established through refusal of 
remains ^ ^ oat h, ^ nQt t j, at 0 f t he mother, due to what we said. 

'*1! 'administering of the oath is on the basis of knowledge, in the situa- 
r 6 3 we have mentioned, because it is an oath about the act of another, 
and through this explanation the situations we mentioned in Kifayat al- 
Muntahi become known. 

If two men testify against a man that he emancipated one of his 
two slaves, then the testimony is void according to Abu Hanlfah (God 
bless him), unless it pertains to a bequest, on the basis of istihsan, which 
he mentioned in the Book of Emancipation. If two men testify that he 
divorced one of his two wives, the testimony is acceptable and the hus- 
band will be compelled to divorce one of them. This is based on con- 
sensus (ijma). Abu Yusuf and Muhammad (God bless them) said that 
the position of the testimony in emancipation is the same as this (that is 
divorce). The rule in this is that testimony about emancipation of a male 
slave is not acceptable without a claim being lodged by the slave, accord- 
ing to Abu Hanlfah (God bless him), while it is acceptable according 
to the two jurists. Testimony about the emancipation of a slave woman 
and the divorce of a married woman is acceptable without a claim by 
agreement, and the issue is well known. Insofar as the claim of the male 
slave is a condition according to the Imam, it is not realised in the issue 
stated in the Book. The reason is that the claim of an unknown per- 
son cannot be the basis of adjudication, therefore, the testimony is not 
accepted. According to the two jurists, it is not a condition so the testi- 
mony is accepted even though the claim is non-existent. As for divorce, 
the absence of a claim does not give rise to vitiation of the testimony, as 
it is not a condition for it. If the two men testily that he emancipated one 
of his two slave women, the testimony is not acceptable according to Abu 
Hanlfah (God bless him), even though a claim is not a condition lor it. 
The reason is that the claim is not stipulated as it includes the prohibition 
of sex, therefore, it is similar to divorce. Ambiguous emancipation does 
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not give rise to the prohibition of sex, in his view, as we h 
thus, it amounts to testimony about the emancipation of o ^ ment >on e( ] 
slaves. All this applies if the two render testimony about hi^ ° f Uv ° niafe 
one of his two slaves while he was in sound health erriai icip at j 

If, however, they testify that he emancipated one of h‘ 
while he was in a terminal illness, or they testify to his d T ^ slaVe s, 
in sound health or during terminal illness, and the rende tadb ’r 
mony is during his terminal illness or after his death it j/ 1 ^ testi - 
the basis of istihsan, because tadbir when it occurs, it occursT^ ° n 
a bequest. Likewise, emancipation during terminal illness am V ^ ° f 
bequest. The litigant in a bequest is the legator, and he is ^° Untst °a 
he also has representatives and these are the wasi or the heir The^ ^ 
is that emancipation pronounced during terminal illness gets distrilT 0 " 
between the two slaves, therefore, each one of them is a known lit' ^ 
If the two persons testify after his death that he said in sound heal'ilfT 
one of them was free, then it is said that it is not to be accepted as it d 
not amount to a bequest, while it is also said that it is to be accepted^ 
emancipation stands distributed between both. Allah knows best 


Chapter 80 

Oath of Emancipation 


If a person says, “If I enter the house then all the slaves that I own that 
, are ft-ee.” He does not have slaves, but if he buys them and then 
enters the house they stand emancipated. The reason is that his saying, 
“that day,” means “the day I enter” except that he extinguished the act 
through the syntax so that what is taken into account is the existence 
of ownership at the time of entry. Likewise, if on the day of the oath 
there was in his ownership a slave who remained in his ownership till he 
entered, he too will be emancipated, due to what we have said. 

If he had not said in his oath the words “that day,” they would not 
be emancipated. The reason is that his saying, “all the slaves that I own,’ 
applies to the present and the consequence is the freedom of the slaves 
owned at present, except that when the condition is inserted into the 
consequence, it is delayed till the time of the fulfilment of the condition, 
therefore, the slave is emancipated if he remains in his ownership up to 
the time of entry. This statement, however, does not include the slaves 
who were bought after the oath. 

If a person says, “All the male slaves I own are free,” then if he has a 
slave woman who is pregnant and gives birth to a male, he is not eman- 
cipated. This is the case if she gives birth to the child within six months 
or more. The reason is that the statement is for the present, and there is a 
probability of the conception taking place at the time of the oath due to 
the passage of the minimum period after it. The same applies if she gives 
birth to the child in less than six months, because the statement includes 
owned slaves in absolute terms, and the foetus is owned too following 
the mother, though not as the intended purpose. The reason is that he is 
like a limb in some respects and the term owned slaves includes life and 
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not limbs. Accordingly, the master does not have the right t 0 
tus independently. This feeble servant says: The effect of the quv f ° e ' 
with the words “male” is that had he said, "all the slaves owned h ,io n 
would have included the pregnant woman and consequently th e f ^ 11 
If he were to say, "Each slave that I own is free day after tom ^ ' 

he says, “Each slave that I have, is free day after tomorrow” ° T ^ or 
slaves, but he buys another one, thereafter, on the day after ^ 
the slaves that he owned at the time of the oath are emandp n ^ 
reason is that his words, "I own,” apply to the present in realign! ^ 
saying, “l own so and so,” and he means thereby at present. Likewi ' ? 
a statement is employed without context and for the future by ass ^ ^ 
it with the literal forms used for the future. The unqualified star 
applies to the present, thus, the consequence is the freedom of th i^' 
at present in association with the day after tomorrow, therefore it 
not include the slave he bought after the oath, 


If he says, “Each slave that I own,” or says, “Each slave that I have ' 
free after my death,” and he has slaves, but he buys another slave then 
the one who was in his ownership at the time of the oath will be a mud 
abbar, but the one bought later is not a mudabbar and when he dies he 
is emancipated from a third of his estate. Abu Yusuf (God bless him) 
said in al-Nawddir that the one in his ownership on the day of the oath is 
emancipated, but the one acquired after his oath is not emancipated. On 
the same lines if he says, “Each slave that I have, when I die he is free," then 
he argues that the statement is applied in reality to the present, in accor- 
dance with our elaboration, consequently, those whom he will own in the 
future are not emancipated, therefore, the first becomes a mudabbar, but 
not the other. The two jurists (Abu Hanlfah and Muhammad) maintain 
that this statement gives rise to emancipation and bequest and he will 
be accommodated within one-third of the estate. In bequests the state is 
awaited and the present circumstances are taken into account. Is it not 
noticed that he participates in the bequest on the basis of wealth that is 
acquired by the master after making the bequest, and in a bequest for the 
children of so and so is the participation of children who are born after 
the making of the bequest. The obligation is valid when it is associated 
with ownership or with its cause. Insofar as it gives rise to emancipa- 
tion, it includes the owned slave taking into account the present situation, 
thus, he becomes a mudabbar so that his sale is not valid. Insofar as it 
is a bequest, it includes the slave he buys taking into account the state 
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. ,ai ted and this is the state of death. Prior to death, the state of 
11121 lS - a •> (1 f ownership is merely the awaited future, therefore, it does 
acqU,S,t, ° within the meaning of the statement. At the time of death, it 
n0t C °/T «id- “Each slave that 1 have or each slave that I own is free. 
iS aS e different from his saying “after tomorrow,” in accordance with 
r w S . has preceded. The reason is that it is a Single transaction, which is 
fSon of emancipation, and it does not include a bequest. The 

the t merely that of waiting for the future, thus, they are d.stmgmshed ; 
sta te is mercy ^ >u haye combine d the present and the future, 

£ C '"se we would say, “Yes, but due to two separate causes: the : obhga- 
don of emancipation and bequest.” This, however, is not permitted due 

to a single cause. 


Chapter 81 


Emancipation Through Ju'alah 


If a person offers to free his slave in lieu of wealth, and the slave accepts 
this, he stands emancipated. This is like his saying, “You are a freeman 
on one thousand dirhams of tor one thousand dirhams'' He is emanci- 
pated due to his acceptance, because it is an exchange of wealth for what 
is not wealth, for the slave does not own himself. The legal position of 
exchange of counter- values is the following of legal effects immediately 
upon the acceptance of the counter-value, as in a sale. Accordingly, if he 
accepts he becomes a freeman, and what he has stipulated becomes a debt 
for him so that providing surety for it is valid. This is different from a 
counter-value in the contract of kitabah , because that is established with a 
negating factor, which is the existence of bondage, as has been explained. 
The unqualified use of the term wealth {mal) includes its various types 
like cash, goods, and animals without identifying the animals. The rea- 
son is that it is an exchange of wealth with what is not wealth, therefore, it 
resembles marriage, divorce, and settlement {sulh) for intentional homi- 
cide. The same applies to food and things measured and weighed when 
their species are known. It is not affected by uncertainty of description, 
because it is trivial. 

If he makes his emancipation contingent on the payment of wealth, 
it is valid and the slave becomes an authorised slave (authorised to earn 
independently). This is like his saying, “If you pay me one thousand 
dirhams you are a freeman.” The meaning of the words “it is valid,” means 
that he will be emancipated on payment of wealth without becoming a 
mukdtab , because the statement is explicit in making emancipation con- 
tingent upon payment, even though there is found in it a meaning of 
compensation in the final analysis, as we shall elaborate, God, the Exalted, 
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willing. He becomes an authorised slave for the master n 

earn by demanding payment from him, The meaning fct? ^ to 

begging, therefore, it amounts to permission for him by imp 3nd n <>t 

If he presents wealth for payment, the qadi is to compel h •' Catl ° n - 
it and declare the slave emancipated. The meaning of co acce t>t 
and in all claims is that the claimant comes into possession h ^ ^ 
surrender of the wealth. 1 Zufar (God bless him) said that he ‘ C mere 
be compelled to accept it (this way), and this is analogy as ir n ° l to 
action based on oath, for it is emancipation made contingent ^ ^ 
ftilfilment of a condition on the basis of a statement. Conse U ^° n 
does not depend upon the acceptance of the slave (for it ^ Uent ^ H 

emancipation) nor does it accept rescission, and there is no co ■ ° 
in furthering the conditions of an oath. The reason is that there' ^ 
entitlement prior to the coming into existence of the condition 1^°° 
distinguished from kitabah as that is a commutative contract in wh i! 
giving a counter- value is obligatory. We argue that it is a contingent offer 
taking into account the statement, while it is a commutative contract tak 
ing into account the purpose. The reason is that he has made it contingent 
only to urge the slave on to pay the wealth. The slave in return acquires 
the dignity of freedom, while the master gets wealth in lieu of it as is 
the case in kitabah. It is for this reason that the compensation in case 
of divorce is given through a similar form so that it becomes irrevoca- 
ble. Accordingly, we have deemed it a condition from the start by acting 
upon the form and for repelling injury to the master, so that he is not 
prevented from selling him and the slave does not become entitled to his 
earnings. Further, the emancipation does not travel down to the child 
born prior to payment. We have deemed it a counter-value in the final 
analysis, at the time of payment, to repel injury to the slave so that the 
master is compelled to accept payment. It is this on which issues of fiijh 
turn and rules are derived, and its precedent is a gift with the stipulation 
of compensation. If he makes part payment, the master is compelled to 
accept it, however, he is not emancipated until the entire amount is paid, 
because the condition has not been fulfilled. It is as if he (the master) 
has reduced part of the payment and paid the rest. Thereafter, if he pay 5 
one thousand that he earned the master has recourse to him (for another 
thousand) and he is emancipated on the basis of that amount. If he earns 

'And removal of obstacles if any. 



• after the stipulation, the master does not have recourse to him, because 

- an authorised slave appointed by him for the purpose of payment. 

Finally the word “pay” within his statement “if you pay” is confined to 

t he session as it is the granting of an option, but in his statement “when 

is not confined to it, because the word “when” here is used in 
you pay 13 * „ 

lu. mpanine of “whenever. 


If a person says to his slave, “You are free after my death for one 
thousand dirhams ,” then acceptance is (exercised) after death, due to the 
association of the offer with the time after death. It is as if he said, “You 
are free tomorrow for one thousand dirhams This is different from his 
statement, “You are a mudabbar for one thousand dirhams," insofar as 
acceptance has to be immediate, because the offer of tadbh is immediate, 
except that the payment of wealth does not become obligatory due to the 
existence of slavery. The later jurists said that he is not to be emancipated 
on this account in the issue stated in the Book even if he accepts after 
the death of the master, unless the heir emancipates him. The reason is 


that a dead person does not have the legal capacity to emancipate. This is 


correct. 

He said: If a person emancipates his slave in lieu of service for four 
years and the slave accepts, he is emancipated. He then dies immedi- 
ately thereafter. According to Abu Hanifah and Abu Yusuf (God bless 
them), he is liable for his value. Muhammad (God bless him) said that 
he is liable for the four year value of his services. As for emancipa- 
tion, the reason is that he deemed service for a determined period to be 
the counter-value, therefore, emancipation is associated with acceptance, 
which is found and service for four years becomes binding upon him 
as it is a valid counter-value. It is as if he emancipated him for a thou- 
sand dirhams. Thereafter if the slave dies then the disputed issue is based 
upon another disputed case, which is that if he sells the same slave for a 
female slave after which the female slave is claimed by a third party or dies 
(prior to delivery), the master has the right of recourse to the slave for the 
slave’s value, according to the two jurists, and for the value of the slave girl 
according to him (Muhammad). This issue is well known and the reason 
lor basing the current issue on it is that just like delivery of the slave girl 
has become obstructed due to death or a third-party claim, obtaining the 
services for four years is also obstructed with the death of the slave and 
likewise the death of the master, therefore, it becomes a precedent for this 
case. 
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If a person says to another, “Emancipate your slav ^ 

sand on the condition that you give her to me in marriage ^ a V 
emancipates her, but she refuses to marry him, then the ^ ^ ^an 
is valid and the one making the request is not liable for emanci Pati 0 " 
reason is that if a person says to another, “Emancipate yourT*' 1118 ' ^ 
thousand dirhams to be paid by me,” and he does that then th ■ f ° r 0t * 
bility for payment and the emancipation is on account of the ^ n ° l ' a ‘ 
This is distinguished from the case where a man says to anoth° ne ° rdete d. 
your wife for one thousand dirhams to be paid by me,” and h' Div ° rce 
then in this case one thousand dirhams are due from' the ° ^ ,llai 
the order, because stipulation of a counter-value for a stra ^ 8 ' Vltl 8 
the case of divorce, but in emancipation it is not valid We h-T S 

ir._ • ,vc nay e recorded 


this earlier. 


If he says, “Emancipate your female slave on my account f 
thousand dirhams ,” while the issue is the same, then the one thcT ^ 
are divided over her value and her reasonable dower. What is aip 53 ^ 
to the value is to be paid by the one ordering, and what is aUocatedToT 
dower is deemed void. The reason is that when he said, “On my account" 
it includes purchase by legal requirement as is known. When this is the 
case, then the one thousand is compensation for purchase of the slave and 
for marital benefits through nikdh, therefore, it is divided over them. The 
part that represents what has been delivered to him, which is the slave, 
becomes due, but what has not been delivered to him becomes a nullity' 
which is the benefits of marriage. In the case where she marries him is 
not mentioned (in al-Jdmi c al-Saghir. The response is that what is allo- 
cated to her value is dropped in the first case (where he did not say "on 
my account”), but it belongs to the master in the second case. What is 
allocated to her reasonable dower becomes her dower in both cases. 


Chapter 82 

Emancipation Upon Death of Owner ( Tadbir ) 


Tf the master says to his owned slave, “When I die you are free,” or “You 
re free when I turn my back (die),” or “You are a mudabbar, or “I have 
made you a mudabbar then he becomes a mudabbar. The reason is that 
all these expressions are explicit for purposes of tadbir for they establish 
emancipation upon death. 

Thereafter it is not permitted to sell this slave nor gift him nor trans- 
fer him from his ownership, except for freedom, as is the case with 
kitabah. Al-Shafi‘T (God bless him) said that it is permitted, because it is 
emancipation made contingent upon the fulfilment ot a condition, there- 
fore, sale and gift are not prevented due to it, as in all contingent stipu- 
lations, and also in the case of the restricted mudabbar, because tadbir is 
a bequest and it does not prevent all this. We rely upon the words of the 
Prophet (God bless him and grant him peace), “The mudabbar is not to 
be sold, nor gifted, nor inherited, and he is free from the third.” 1 The rea- 
son is that it is the cause of freedom, because freedom is established with 
death and there is no other cause besides it. Thereafter deeming it a cause 
in the present is better, due to its existence in the present, and treating it as 
absent after death, because what happens after death is the extinction of 
the legal capacity to undertake transactions, thus, it is not proper to delay 
the causation till the time of extinction of legal capacity. This is distin- 
guished from all other contingent transactions,* because the obstacle for 
the causation subsists prior to the fulfilment of the condition. The reason 
is that it is an oath and the oath is an obstacle, while prevention is the 
purpose (of this oath). Further, it is contrary to the occurrence of divorce 

'It is recorded by al-Dar’qutni. Al-Zayla‘t, vol. 3, 284. 

'Al-Shafi'i claims that there is no distinction. 


141 


Al-Hidayah 


E m , 


and emancipation, as it is possible to delay the causation (• 

. , n tUa rvwa nf thp rtmtrrpnrp A t-n tkn. ... 


up to the time of the occurrence due to the existence 


of legal 


,tle Utte 


the time. The transactions are, thus, distinguished. In addiV ° apaci ty at 
is a bequest of succession like inheritance, and declaring its *° n l ° f ^ s > it 
is not permitted . 3 This is what sale and things similar to it as v °id 

He said: The master has the right to utilise his services l ° < * n - 
out on hire, and if it is a slave woman he has the right to * w* t * len » 
her and he also has the right to give her away in marriage tc> ^ Wi,tl 
because his ownership in the slave is established for him from* an ° t * ler ' 
derives the authority for these transactions. Illc " he 

When the master dies, the slave is emancipated from one h 
his wealth, on the basis of the tradition we have narrated The ^ 
is that tadbir is a bequest as it is an act of donation associated 
time of death. The act is not given legal effects at once, therefore ^ 
executed from a third (of the estate), thus, if he does not have w e "h 
other than the slave, the slave is to earn the other two-thirds If ther '' 
a debt claim against the master, then he works for his entire value due to 
the precedence that a debt has over a bequest. It is not possible to reject 
the emancipation, therefore, returning the value becomes obligatory 

The child of a mudabbarah is deemed a mudabbar. The consensus of 
the Companions (God be pleased with them) is recorded on this. 

If he qualifies tadbir with a stipulation, like his saying, “If I die from 
this illness of mine, or from my journey, or such and such illness,” then 
he is not a mudabbir and his sale is permitted. The reason is that the 
cause has not come into operation at present due its vacillation because 
of the stipulation, as distinguished from the unqualified mudabbar as his 
emancipation is related to death in the absolute meaning, which is bound 
to come into existence. 

If the master dies in the manner stipulated and mentioned, he is 
emancipated just like a mudabbar is emancipated, which means from 
a third. The reason is that the legal effects of tadbir come into being in 
the last of the segments of his life for the realisation of this qualification. 
Accordingly, it is taken into account from a third. Among the qualifica- 
tions is his saying, “If I die within a year or in ten years,” as distinguished 
from his saying, "One hundred years," for no one usually lives that long. 
The reason is that the shorter period is bound to come. 


'Response to al-Shafi'i, who permits sale or gift of a mudabbar. 


Chapter 83 

Emancipating the Slave Mother 


if a slave woman gives birth to the child of her master she becomes his 
m wa lad. It is not permitted to sell her or to transfer her ownership. 
This is based upon the saying of the Prophet (God bless him and grant 
him peace), “Her child has emancipated her .” 1 He (God bless him and 
grant him peace) elaborated her emancipation with which some of the 
legal implications were established, which include the prohibition of sale. 
The reason is that physical participation has resulted between the two 
cohabiting persons through the child, because fluids of the two mixed 
together so that it is not possible to distinguish between them, as was 
known in the discussion of prohibition for purposes of marriage. Total 
participation, however, remains in the legal sense not in reality. This 
results in the weakening of the cause (of emancipation) and it is delayed 
and made legally obligatory after death. The remaining physical partici- 
pation in the legal sense is in consideration of paternity that is found from 
the side of men. Likewise freedom is established in their favour and not in 
favour of women. Thus, if a ffeewoman comes to own her husband, when 
she has given birth to his child, the slave whom she has come to own is 
not emancipated due to her death. The proof of delayed emancipation 
establishes the right to freedom immediately, therefore, it prevents the 
validity of sale or moving her out of his ownership other than freedom in 
the present, and it gives rise to her freedom after his death. Likewise if she 
was owned in part by him, because istilad is not divisible: it is a sub-ride 
of paternity, therefore, it will be analysed on the basis of the governing 
principle. 

'll Is recorded by Ibn Majah in his Sunan. Al-Zayla‘ 1 , vol. 3. 287. 
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He said: He has the right to have intercourse with her 
services, make her work for wages and to give her away h/’ *° Uti *‘ Se h er 
reason is that he continues to own her, therefore, she resembl^* 386 ’ 
abbarah. es 

The paternity of her child is not established unless he k 
it. Al-Shafi‘i (God bless him) said that the paternity of the 
him is established even if he does not claim it legally. The ^ 0ni 

if paternity can be established through contract, it should^ 0 " thal 
established through intercourse, and that birth is more likelyH^ 31 ^ be 
Our argument is that having intercourse with the slave woman il 
satisfaction of carnal desire, and not procreation for which a ^ ° f * be 
exists (as birth is not desired). It is, therefore, necessary to iTuke^ TT 0 " 
for the same legal grounds as is done for milkyamin without interc C ^ 
This is distinguished from the contract of marriage, because a S*’ 
desired as the primary purpose, therefore, there is no need for fir ‘ S 
claim. ln 8 a 


If she brings forth another child after this, the paternity of this child 
is established without acknowledgement. This means after acknowledge 
ment by him about the paternity of the first child. The reason is thal 
through the first claim it is determined that the purpose is to produce 
children with her. She now becomes someone with legal access for sexual 
intercourse like a woman with whom marriage is contracted. If, however, 
he denies the paternity (of the later child) it stands negated through his 
declaration, because the physical relationship here is weak insofar as he 
possesses the right to transfer it through marriage to another. This is dis- 
tinguished from the lawfully wedded wife as paternity cannot be negated 
by his denial, except through li'dn because of the strength of the marital 
bond, and he does not possess the right to annul it by giving her away 
in marriage. This situation that we have mentioned is on the basis of the 
legal rule. As for the moral rule (between him and his Creator), if he has 
had intercourse with her and has given her protection 1 and has not been 
ejaculating outside the vagina, it is binding on him to acknowledge the 
child and file a claim for it, because it is obvious that it is his child. If he 
has ejaculated outside or has not been protecting her, it is permitted that 
he deny the paternity of the child, because one obvious state is opposed 
by another. This is how it has been transmitted from Abu Hanifah (God 


J That is. he has not permitted her to go out and so on. 
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) There are two other narrations about it from Abu Yusuf (God 
bJess bin 1 ■ ^ as jf rom Muhammad (God bless him), and we have 

bleSS ,ioned both in Kifdyat al-Muntahi. 

111011 ves her away in marriage, and she brings forth a child, the 
lf ^ same S |atus as the mother, because the right to freedom 
child h as as jn ta dbj r . Do you not see that the child of a 

passes on ^ ^ w hii e the child of a slave woman is a slave, 
freewotna ^ established through the father. The reason is that the 
Pat f legal access for cohabitation belongs to him, even if the marriage 
r 'S’ lt ° u r because irregularity in this case is linked to validity in con- 
is irregu^-^ the | e g a [ ru ] cS . if the master claims it as his child, paternity 
^reestablished through him, because the child’s paternity is already 
' S "bushed from another. The child, however, stands emancipated and 
Smother becomes his umm walad due to his acknowledgement. 

' 6 When the master dies, the umtn walad will be emancipated from his 
tire estate (not a third). This is based on the tradition of Said ibn al- 
Musayyab (God be pleased with him) “that the Prophet (God bless him 
nd grant him peace) ordered that the ummahat al-awlad be emancipated 
and not sold in lieu of a debt, and that they should not be emancipated 
from a third.”’ The reason is that the need for offspring is primary, there- 
fore, she will have priority over the rights of the heirs and debts like 
burial, as distinguished from tadbir, because that is a bequest and that 
is over and above the primary needs. 

There is no labour for her in lieu of a debt of the master owed to 
the creditors, due to what we have related. The reason is that she is 
not marketable wealth, therefore, her compensation cannot be paid as 
a consequence of abduction, according to Abu Hanifah (God bless him). 
Accordingly, the right of the creditors is not linked to her as in the case of 
qisas and as distinguished from the mudabbar for he is marketable wealth. 

If a Christian umm walad (owned by a Dhimmi) converts to Islam, 
then she is obliged to work for her value, and she has the status of the 
mukatabalu who is not emancipated until she pays the earned value. 
Zufar (God bless him) said that she is to be emancipated at once and the 
earned value is treated as a debt to be paid by her. The same disagreement 
applies to the case where Islam is offered to the master and he refuses 


’It hgliarih, but there are other traditions like it recorded by al-Dar'qutnl. Al-Zayia i, 
vol. 3, 288. 
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to convert. In such a case if the umm walad converts she 
the same status. Zufar (God bless him) maintains that r retr >ain 
dation from her after she has converted is obligatory, a ^° Vln 8 deg,^ 
place through sale or emancipation. Sale becomes diffj f* ls Qn 
emancipation is selected. We maintain that the welfare n!’ ^ eref dr c 
affirmed by considering her a mukdtabah, as this removes hu °- Sidej is 
her by her becoming free immediately, while injury to the JjJ lliation foi 
her compulsion to work for acquiring the dignity of fr eed ' mmi ^ith 
Dhimmi will obtain the counter-value of his ownership t * 1Us,1| 'c 
cipated, while she is insolvent, she will be reluctant to work Vu eman - 
walad owned by a Dhimmi is marketable according to his hr r Wmni 
fore, he is to be left to his rules, but even if she is not marketaH ’ ^ 
she is protected, which gives rise to the liability for compensah ^ 
the case with a joint claim of qisas where one of the heirs has for ^ B 
offender and the rest are entitled to financial compensation If ha" 
ter dies, she is emancipated without the obligation of earning becT* 
she is his umm walad. If she is unable to pay during his lifetime' she do* 
not revert to slavery. The reason is that if she does revert she becomes” 
mukdtabah due to the existence of the obligating cause (for the sike f 
Islam of her child). 


If a man has children through marriage with a slave girl of another 
and thereafter comes to own her, she becomes his umm walad. Al-Shafi'i 
(God bless him) said that she does not become his umm walad. If a man 
has a child through a slave girl that he owns after which she is claimed by 
a third party following which he comes to own her again, even then she 
will be his umm walad, in our view. He has two views on this, ami the 
child is of a person deceived. He (al-Shafi‘i) argues that she conceived a 
slave, therefore, she cannot be his umm walad; it is as if she conceived as 
a result of zind and then the zdni comes to own her. The reason is that 
becoming an umm walad depends upon conceiving a free child, for he is 
part ot the mother in that state, and a part is not incompatible with the 
whole. In our view, the cause is being a part (of the master), as we have 
mentioned earlier, and such participation is established between them 
with reference to a single child being attributed completely to both- As 
paternity has been established participation is also established through 
this connection. This is distinguished from zind, because in that there is 
no paternity for the child that is attributed to the fornicating father, but 
tht child is emancipated if such a father comes to own him, for he is pat* 
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. • in reality without a legal connection. A parallel case is that of a 

1 who buys his brother, who was born as a result of zind, and who is 
^^emancipated. The reason * s ^at * s attT *buted to him through the 
nC |ltionship with the father, and that is not established. 4 
^ |f a man has intercourse with a slave girl owned by his son, and she 
birth to a child, after which he claims it as his own, the paternity is 
& lVe f ji^ed, while the woman becomes his umm walad. He is liable for 
h^r value, but is liable neither for ‘uqr nor for the value of the child. We 
i/ve mentioned the issue along with its evidences in the Book of Nikah 
within this book. He is not liable for the value of the child as it was con- 
^ived in a state of freedom, due to the association of ownership with him 
plior to intercourse causing birth. If the father’s father had intercourse, 
while the father was alive, paternity is not established. The reason is that 
the grandfather does not have wildyah while the father is still alive. If the 
father is dead, it is established for the grandfather just as it is established 
for the father, because of the emergence of his legal authority ( wildyah ) 
after the loss of the father. The kufr (Unbelief) of the father or his enslave- 
ment is the same as his death for it cuts off legal authority. 

If a slave girl is owned jointly by two co-owners and she gives birth 
to a child with one of them claiming it as his own, paternity is estab- 
lished for him. The reason is that when paternity is established for his half 
claim it is established for the remaining due to necessity, as paternity can- 
not be divided for its cause cannot be divided, which is conception. The 
reason is that one child cannot be conceived from two different sperms. 
She becomes his umm walad, because producing a child is not divisi- 
ble according to the two jurists. According to Abu Hanlfah (God bless 
him) she becomes an umm walad to the extent of his share, thereafter he 
comes to acquire the share of his co-owner as that can be owned and he 
is liable for half her value. The reason is that he comes to own the share 
of his co-owner insofar as he is completely responsible for the birth. He 
is liable to one-half of her 'uqr (compensation for unlawful intercourse), 
because he had intercourse with a jointly owned slave woman. The own- 
ership is established legally due to the birth and leads consequentially to 
the ownership of the share of his companion. This is distinguished from 
the case of the father who causes birth through the slave girl of his son, 


4 The slave is his brother through his father, If he was his brother through his mother, 
he would be emancipated. Al-'Ayni, vol. 6, 103. 
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because the ownership in that case is established upon the co 
birth, therefore, it is established prior to it, thus, he had i n terc ndU '° n °f 
one in his ownership, He is not liable for the value of her chibr?*'' 1 ’ 
paternity was established by relying upon the time of concept/ 
the conception did not take place through the ownership of his ^ 'V 

If both claim ownership at once, paternity is established f 
This means that if she became pregnant within their ownership aT 
(God bless him) said that recourse is to be had to physiognom’ ^ 
reason is that the establishing of paternity for two persons to ^ 
despite our knowledge that the creation of a child from two 
sperms is not possible, therefore, we acted upon physical rese hi^ 1 
The Prophet (God bless him and grant him peace), was happy™^*?' 
statement of the physiognomist in the case of Usamah (God be I ^ 
with him). 5 We rely on the letter of ‘Umar (God be pleased with 
written to Shurayh in this case: “It has become ambiguous then '' 
ambiguous for both, and if it is obvious, it is obvious for both He ■* 
the child of both men: he will inherit from them and they will j n }, er |[ 
from him, however, he will belong to the one who outlives the other ,,t ' ,\ 
similar decision is reported from ‘All (God bless him). 6 7 The reason is that 
both are equal in establishing their entitlement, therefore, they are equal 
in paternity. Even though paternity is not divisible, yet divisible rules are 
related to it, thus, whatever accepts divisibility is established as a right for 
both, and what does not accept divisibility is established for each one of 
them completely as if the other does not exist. The exception is where 
one of the co-owners is the father of the other co-owner or one of them 
is a Muslim and the other is a DhimmI, due to the existence of a basis for 
preference, which is Islam, while in the case of the father it is his wealth on 
the basis of his right in the share of his son. The happiness of the Prophet 
(God bless him and grant him peace) in what is related was due to the 
reason that the unbelievers used to doubt the paternity of Usama (God 
be pleased with him), and the statement of the physiognomist put an end 
to this dispute, therefore, he was happy about it. 


It has been recorded by the six Imams in their sound compilations. AJ-Zayla'i, 

90 . 


6 It is recorded by 'Abd al-Razzaq. Al-Zaylal, vol, 3. 291. 

7 It is recorded by Abd al-Ra?.zaq. AJ-Zayla'i, vol. 3, 297. 
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lave woman will become an umm walad for both, due to the 
^ e S f the claim of both with respect to their share in the child, thus, 
v alidit) 0 ^ render her a joint umm walad following her child, 

their s * r ‘ fof Qne . ha jf 0 f t h e c U qr, paid to each other from the 

00 {one upon the other. The child will inherit from both of them the 
clalIT, f > ce of a full son, because each person has acknowledged his full 
inh K e ”r inheritance, and it works as a proof against him. They inherit 
ngn him the inheritance of a single father, due to their equality with 
fr0in to paternity, as if both had furnished the same testimony. 

^^Ifthe master has intercourse with the female slave of his mukdtab 
d she gives birth to a child with the master claiming it as his own, 
rnity will be established if the mukdtab deems him truthful. It is 
P Vted from Abu Yusuf (God bless him) that he did not take into account 
[he confirmation of the mukdtab on the analogy of the father claiming 
the child of the slave girl of his son. The legal reasoning underlying the 
authentic narration, which is the distinction (between the two cases with 
respect ro confirmation), is that the master does not possess the right to 
undertake transactions in the mukatab’s earning and cannot transfer it 
whereas the father does possess the right to transfer it, therefore, confir- 
mation by the son is of no account. 

He said: He is liable for the 'uqr paid to her, because ownership does 
not precede intercourse. The reason is that whatever right of ownership 
he possesses is sufficient for the validity of birth, as we will mention. He 
is also liable for the value of her child. The reason is that he is within 
the meaning of a child born of deception insofar as he relies upon the 
evidence that the child is his due to his doing, and he does not agree to 
its enslavement, thus, it will be free on payment of its value with pater- 
nity attributed to him. The slave girl does not become his umm walad, 
because he does not own her in reality as in the case of the child born of 
deception. 

If the mukdtab does not confirm his claim about paternity, it is not 
established. In accordance with our elaboration that his confirmation is 
essential. If he comes to own her one day, his paternity will be estab- 
lished, due to the existence of the cause that gives rise to it along with the 
extinction of the right of the mukdtab , which is the obstacle. Allah, the 
Exalted, knows best. 
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Chapter 84 

The Legal Status of Vows/Oaths 


He said: Oaths are ol three kinds: yamin ghamus ,‘ yamin mun'aqidah 
and yanin laqhw. Ghamus is an oath based on a past event by which 
falsehood is intended. Through this oath, the one who takes it commits 
a sin. This is based on the words of the Prophet (God bless him and grant 
him peace), “One who make false oath, will be thrust by Allah into the 
fire.” 2 

There is no expiation for such an oath, except repentance and the 
seeking of Allah’s forgiveness. Al-Shafi‘1 (God bless him) said that there 
is expiation in it, for expiation has been stipulated for the removal of 
sin and for violating the sanctity of the name of Allah, the Exalted. Such 
violation has been established by the use of the name of Allah for a false- 
hood. Thus, it resembles the yamin rnaqiidah in form. We rely on the 
argument that it is a pure kablrah (grave sin), while expiation is an act of 
worship that is rendered with fasting and for which forming and inten- 
tion is stipulated, therefore, a grave sin is not to be linked to expiation. 
This is distinguished from the maqudah for that is permitted, and though 
even there is an element of sin in it, the sin is subsequent to the oath and is 
linked to a new exercise of the will (for breaking the oath). The sin in the 
qharnus oath is directly associated with a grave sin, therefore, it prevents 
its linkage with expiation. 

The muti'aqidah is an oath taken to undertake or not to undertake 
an act in the future. If he breaks such an oath he is liable for expiation. 
This is due to the words of the Exalted, “Allah will not call you to account 

' Yamin ghamus in simple terms is swearing to cover up falsehood. 

*It is ghanb in this version. The meaning, however, is recorded in other traditions 
reported by al-Tabaranl and others. Al-Zayla‘ 1 , vol. 3, 292. 
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, . lt k in your oaths, but He will call you to account f 0r v 

lor what and that is w hat we have mentioned, y0l *r 

w * is “ ° a,h ' aken , a » out ‘ r fact ^ der 

. the truth, but the truth is different from it. This is ^ 

,hat tr -h we hope that Allah will not hold accountable the Dp h 
mffdng^ Such a null oath is like a person saying “By Allah it wj ZaJ 

he believes that it was Zayd, but it was actually Amr. The l ega j ba J 
"to words of d* Exalted, “AUah win no, you 
for thoughtlessness in your oaths, but for the intention in you r h earts; 
and He is Oft- Forgiving, Most Forbearing. He (Muhammad (God bless 
him)) has, however, associated it with hope due to the disagreement 

about its interpretation. 

He said: The persons making a vow intentionally, under coercion 0r 
out of forgetfulness are all equal, so that expiation becomes obligatory 
(for its violation). This is based upon the words of the Prophet (God bless 
him and grant him peace), “Three things if intended seriously are taken 
seriously and if said in jest are still taken seriously, marriage, divorce and 
yamin^ Al-Shafu (God bless him) opposes us in this. 3 4 * 6 We will elaborate 
the distinction under the topic of coercion, Allah, the Exalted, willing. 

If the person undertakes the act mentioned in the oath (thus vio- 
lating it) under coercion or out of forgetfulness, it is the same (as if the 
violating act was intended). The reason is that a real act is not made non- 
existent due to coercion, and the bringing about of the (violating) act is a 
condition. Likewise if he brings about the (violating) act in a fit of faint- 
ing or insanity, because of the fulfilment of the condition (of violation) 
in reality, If the rationale behind the rule (of expiation) is the removal of 
blame, then the legal rule turns upon its evidence, which is its violation, 
and not on actual blame. 7 Allah, the Exalted, knows what is correct. 


3 Qur'an 5 : 89 

4 Qur’an 1 : 225 

'The Author uses the word yamin in the tradition, while other jurists use the word 
otatj instead. All these are gharib. The tradition recorded by Abu Dawud uses the word 
rajah (retraction). Al-Zayla‘i, voL 3, 293. 

He relies on the tradition that says that the Pen (of liability) has been lifted in th e 
case of forgetfulness, insanity and minority. 

For there is no blame for one under a fit of fainting or of insanity. 


Chapter 85 

Valid and Invalid Vows/Oaths 


He said: An oath is taken in the name of Allah, or in another name from 
among the names of Allffi, the Exalted, like al-Rahman or al-Rahim, or 
by mentioning one of His attributes that are used for oaths in practice, 
like the Might of Allah, His Majesty or His Greatness. The reason is that 
vow by naming the attributes is known in practice, and the meaning of 
the oath reflects the power that is obtained, for he believes in the Glory of 
Allah and His attributes, therefore, the mentioning of Allah’s name and 
His attributes is suitable for urging him to act or to prevent him from 
doing so. 

Except that if he uses the words “By the knowledge of Allah,” then 
this will not amount to a vow, because these words are not used in prac- 
tice. The reason is that he uses them and means thereby what is known. 
It is said: “O Lord, forgive us what is in Your knowledge of our sins,” that 

is, what exists in Your knowledge. 

If he says, “By the wrath of Allah and His displeasure,” then he has 
not made a vow. Likewise “By His mercy,” because a vow with the use 
of these words is not known in practice. Further, by His mercy is some- 
times meant its effect, like rain or heaven, while wrath and displeasure 
are intended to mean punishment. 

II a person uses words meant for someone other than Allah, like , 
Prophet or “ka‘bah,” he has not made a vow, due to the words of the 
Prophet (God bless him and grant him peace), “When one of you makes 
a vow, he should make it in the name of Allah or abstain from making 

it. Likewise if he makes a vow by naming the Qur’an, because this is not 
done in practice. The Author (God be pleased with him) said; This means 
that he says, “Wa-al-NabI, wa-al-Qur’an,” If, however, he says, “1 am free 
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°f both (the Prophet and the Q„ rt „)« , h . ... 

lmoum ,0 a X 

eb these are ,re ady t0 be usrf fo " a ^ ^ 

Will not do such and such," because omittine the r , "Allah , 

usage of the Arabs by way of eloquence. I, f s 
tng the character, the noun is in the accusative and it "'i”*' 1 ' wit- 
It IS in the genitive with the lowered vowel point indi . !• 3 S ° Said f hat 
of the character. Likewise if he says, “lillahi'‘ (for Allah) “ lgth " otTllss ion 
authentic view, because it has taken the place of the rh ’ ° i rdln § to th e 
the Exalted has said: ‘Anumtun, 

that is, “Ye believed in Him.” 1 ^ eved f° r Him"), 

Abu Hanifah (God bless him) said: If he says, "wa-haqaillahi” ,u 
he has not made a valid oath. It is also the view of Mnh ^ den 
bless him), and one of the views of Abu Yusuf (God bleisTim) / G ° d 
another narration from him it amounts to a valid oath becau” H " 
one of the attributes of Allah, the Exalted, and i, is as if he said 
a (wqqi, and an oath by this word is known in practice. In the opinion 
of the two jurists he intends thereby obedience to Allah, and obedience 
is one of His rights, therefore, it is not a vow in the name of Allah The 
Masha ikh (jurists) have said that if he says, “wa-al-haqqi,” it amounts to 
a valid oath, but if he says, “haqqan," it is not a vow. The reason is that 
al-Haqq is one of the names of Allah, while with the indeterminate he 
tries to affirm his statement of promise. 

If he says, “I swear,” “I swear by Allah,” "I vow,” “I vow in the name of 
Allah ” “I bear witness,” or “I bear witness by Allah,” then he has made 
an oath. The reason is that these words are used for making vows, and 
this form is for the present, but it is employed for the future through 
the accompanying evidences, therefore, he is deemed to make a vow in 
the present. Further, bearing witness is an oath. Allah, the Exalted, has 
said, “When the Hypocrites come to thee, they say, ‘We bear witness that 
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Messenger of Allah.’ ” z Thereafter He said, “They have 
indeed >he t ^ misdeeds ,.’’. A vow in the name of 

, h eif ortK a “ le i and without His name it is prohibited and 
n» ad , : s weD knoW ' 8 t his It is for this reason that it is said that it 
A '!f be construed to* ti<m)> whik it is also said that it is necessary 

di n0t h ne pfoSlity of it being a promise or an oath in the name of 

a meone other th aI * d mlk huram ba-khuda’i ,” it amounts to 

W Tf he says in Fj* " r the prcsent . ,f be says, “Sawgand khu- 
aP oath. The te»on l ^ ^ ^ amount t0 an oath . If he says in Farsi, 

rmn.” thc r khur um ba-talaq zanam (I swear by the divorce of my wife), 
■•Sawgand khu ^ ^ oath> because it is not well known, 
it does not a n , i a .‘ a mrulldhi wa- aymullahi (1 swear by God), 

Likewise is g fhat A u ab rem ains, while aymulldh means 

because ‘amruttan of yam m. It is also said that it means 

u ’ , Allah) The word aym is a link like the character waw, 
(1 both is well known. So also if he says, “The covenant 

and an oath w „ The reason j s that compact is an oath. Allah, 

of Allah and the Covenant of Allah ,” 4 The term mlthdq 

lbe rt is a n expression used to mean ‘ahd (covenant). 

(cor T C if he says 1 am obliged by a tmdhr (vow of consecration) or 
Hah This is based upon the words of the Prophet (God bless him 
”°f ,rW nt him peace), “One who makes a vow of consecration {nadhr) 
* *£ naming the object, is liable for the expiation of an oath."* 

If he says, “If 1 do such and such thing then 1 will be Jew or a Chris- 
tian or an unbeliever,” then it amounts to an oath. The reason is that 
when he deemed the condition a sign of unbelief, he believed that it was 
obligatory to prevent its occurrence. The statement by its creating an obli- 
gation of avoiding it without the condition makes it an oath, just as you 
would say in the prohibition of the permitted. 6 If he says this about an 
act that he committed in the past then it will amount to a yamm gbamus, 
and he will not fall into unbelief taking into account its operation in the 

‘Qur’an 63 : 1 
3 Qur’an 58 : 16. 

‘Qur’an 16 : yi 

The tradition is recorded by Abu Dawud and lbn Majah. AJ-Zayla’i, vol. 3, 204- 
“Like saying, “Each permitted thing is forbidden for me ” This will be considered an 
oath. Af’Ayni, vol. 6, 131. 
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ture. It is said that it will amount to unbelief ber 
implication, and it is as if he said that he w,ZT ° f its '***■ 
ever, is that he does not move over to unbelief i n . ^ COrrect v ie w S 
that it is an oath. If he believes that he will b ° th Cases if he 
oath, then he will become an unb ^ H n 

“ b -s » unbeliever iJofa as hlte^ah??' S- '7 , ‘ 

If he says, “If I do such and such an act th h the a « 

of Allah or His displeasure ” then he K then Up ° n me is the w 

“ «»« '« is a auppLZ ior h?i h r„d°I “f “ fi** 

Furies it is „„ t weli known. ift sa “ “^5 

thing, I am a fornicator or a thief or one who drinV ^ SUch and such 
consumes rita.” The reason is that the prohibitio""^''''^ 0 "'^ 
c f abroganon- and amendment, therefore, they are not uTh"" 8 ' J *>« 
the sacredness of the name of Allah. Further thTfol T nl "S »f 
practice. 1 n,s form >s not known i n 

85.1 KaffAraft (Expiation) 

Expiation for an oath is the emancipation of a slave with .h* 
clnthT 8 reW f d 35 thCy d ° in the case of »fcar, and dhe 

clothe ten needy persons with one dress for each oersnn u . he Can 

.hen that. The shortest dress is one in be Tr? 

likes he can feed ten needy persons like the feeding in ihp ' fhe 

? h “ r ' The legal basis for this are the words of the ^ 

tor ,t is the feeding of ten indigent persons on a scaled t 

th J U f T r fam,hes; ° r clothe them ; °r give a slave his freedom If 
hat is beyond your means, fast for three days."* The word (or)"' j n 

mentioned. tHUS ’ ^ ° bligalion is for one of' the three things 

he sh C fit lf , he '! n0t aWe l ° undertake an y one of the three things, 
he should fast for three consecutive days. Al-ShafiT (God bless him) said 

that he is to be g,ven a choice (in the days) due to the unqualified meaning 

u T S' 'J fe rely ° n the recitation of rt »n Mas‘ud (God be pleased with 
him). The fasting of three consecutive days," and this is like a mashhur 
tradition. Thereafter, the elaboration of the shortest length of the clothing 

Zmci and sanqah do not admit of abrogation. AI-'Ayni, vol. 6, 131 
“Qur an 5.: 89. } 
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>- n is narrated from Muhammad (God bless him . 
onea ^ HanlfZnd Abu Yusuf (God bless them) that ft is 

^ nt ' rr ated from Abu most of his body , so tha t it is not permitted 

th3t W ( trdwin, and that is correct, because one who wear 
th£ ve just trousers ( > pract i ce . If the dress given by him does no 

minimum i. wiU be deemed rewarded ,f ,.s 

'“Jet tW req “ he food lhat is deemed sufficient.’ 

is ' des the violation of the oalh, it is not rewarded. 

If his e*® 1 ' 0 " P« c “ h he u t0 be rewarded for expiation on 

it subsequent to the arising of the cause. 
t basis of w®* 1 herefor e it resembles expiation after causing an injury 
Jchistheuatb.*-® .; for coyering up the off e„ce, but there ,s no 
We argue ll,a ‘ L, r the yam m is not the cause for it is an obstacle an 
the rule, as distinguished from injury for that leads to 
i 0 f5 not lean , , 

lhe r ule (by ^ js pa id to the needy person is not taken back from 
Therea qe of its incidence as charity. 

him, becau on w ho makes a vow to commit a sin (offence) like 

HC A* he will not pray, or will not speak with his father, or that he 
S TkiU so and so, it is necessary that he considers himself to have vio- 
^ ,1 mch an oath and is to offer expiation. This is based upon the words 
rhe Prophet (God bless him and grant him peace), “If a person vows 
t do something and then deems another act better than it, he should 
• mmit the better act and thereafter offer expiation for his vow. The 
reason is that in what we have there is a loss of piety (due to not abiding 
bv his vow) and moving towards a compulsory act, which is expiation, 
and there is no compelling factor, as opposed to this, for committing the 
offence. 

If an unbeliever makes a vow and then violates his vow in a state of 
unbelief or after converting to Islam, there is no violation for him. The 
reason is that he does not possess the legal capacity for a yamiti for it is 
made or the Glory of Allah, and with his unbelief he cannot uphold this. 
Further, he is not eligible for expiation for that is an act of worship. 

‘That is if it reaches the value of one-half s /5 ‘ uf wheal even if it is not a dress of the 
minimum required length. 

“’ll is recorded by Muslim from Abu Hurayrah (God be pleased with him). AJ-Zayla'I, 
vol. 3, 296. 


At-Hidayah 


b °ok X; ' 


— '^O j ATi 

If a person prohibits for himself something that h 
not become prohibited, but he is under an oblLtinn - f L ° SSesse s. it ri 
ful for himself, to offer expiation. Al-ShafiT (God 
there is no expiation for him, because prohibiting tv?* irn ) Sa id ? 
inverting what is iawhtl, therefore. a lawful aot, wh icfe,'"’^ “ Uk 
not be the subject-matter of a transaction that is imi c ^ an >tn % Ca 
that his statement indicates the proof of prohibition ? , We ar Bu e 
is possible for establishing it through matters external 
establishing of the consequences of the vow, thus result; . dln 8 to u, 
tion. Thereafter ifhe commits an act, partially „r^ SSS" *“ «*£ 
those that he prohibited, he violates the oath and exoiar 
obligatory. This is the meaning of making it lawful mention?, 
prohibition when established affects each of its constituent * becausc 


If a person says, “Each lawful thing is prohibited for me” 
applies to eating and drinking, unless he has formed an m te ’ ♦ " '' 

other things. Qiyds dictates that he violates the oath the moment h ^ 
pletes his pronouncement, because he has committed a permissibl^' 
which is breathing and so on. This is the opinion of Zufar (God'll" 2 '' 
him). The reasoning underlying istihscm is that the purpose is p i etv ? 
it is not attained by applying it to the most general meaning. When » 
application is rejected, the statement applies to eating and drinking hi 
the light of what is customary, as the statement is employed in practice 
for what is consumed. The statement does not include his wife, except on 
the basis of intention, due to the non-consideration of the most general 
meaning. If he intends it, it amounts to ila, and the vow will not move 
away from eating and drinking. All this is the response on the basis of 
the authentic narration {znhir al-riwdyah). Our Mashu’ikh (jurists), God 
bless them, said that a divorce occurs through it without an intention 
due to the preponderance of its usage for this, and the falwn issued on this 
view. Likewise, if he says ( in Farsi, “ Haiti! is hardm for me," and I his on the 
basis of custom. They differed about the statement (in I airs i), “Anything I 
take in my right hand is prohibited for me," as to whether intention is to 
be stipulated for this. The more authentic view is that without intention 
it is to be deemed divorce on the basis of what is customary. 


1 


If a person makes a vow of consecration ( nadhr ) in absolute terms, 
then he is under an obligation to fulfil it. This is based on the words ot the 
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IS I* link / he "■“* Mfa ,lK VOW fj, „„ 1 condition 1, one 

lien * J5&U. from Abo 

Z trZZTZZZZZ the under. 

S3SS- is on' the face of it a vow of 

^prevention i" ,,,,, , choke between choosing any of h 

m^calio". Uk«* ue. h S j$ dis , inguisIled f ro „, the case where , us 

,„o 0 p,i ° nS ,'h„ he dges for itself, like saying. "If Allah gives health u 

a in this there i, an absence of the meaning of a yam ,, . 

5* fllon mate a vow and says, “If Allah wills," linking it 

He S w then there is no violation of the vow. This is based on the 
with his v® ’ .el (God bless him and grant him peace!, If a person 
words of the P 1 BJf wi| | s » then he is absolved of his vow. 

makes a vow ^ u’ w ; t h the vow, because after having made the 
It must, howeve , , ,, , . , „, M ninn nnd there is no retraction 


"It hsgferirffr. however, there are other traditions about the fulfilment of nadhr that 
have been recorded by a I Hukiuri Al-Zjylu i, vol. 3, u>o. 

i-He cannot opt for expiation due to the absolute meaning of the above tradition. 

Al'Ayni, vol. 6, i-t.v 
‘Tike drinking kluunr. 

"ll is gliarib in these words. There are. however, other traditions recorded by the 
Authors of tile fuur Siiiuw that convey the same meaning. A I- /.ay la 11, vol. i, jot. 
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Vows 


About Entering Houses and Residing There 


n makes a vow that he will not enter a room, but then enters 

Ka‘bah, or a mosque, or a church or a synagogue, then he has not 

i jjj s oa th. The reason is that rooms are those that are built for 

V1 °ndi n 8 t ^ iere ’ anc * ^ lese structures are not built for this pur- 

sp 1 - 


nOSS- 

Likewise if he is on the entrance of the room or under the awning 
the main door, due to what we have mentioned. The awning is usu- 
ally over the side street. It is said that if the entrance is such that he will 
be inside the room if the door is closed and it has a roof over it, then he 
has violated his vow, because this is a place where one usually sleeps. 

If he enters the ledge, he has violated his oath. The reason is that it 
is built for sleeping in sometimes, therefore, it becomes like the winter 
and summer enclosures. It is said that this is the case when the ledge has 
enclosing walls for their ledges were made like this. It is also said that the 
response is meant for the unqualified meaning, and this is correct. 


If a person makes a vow that he will not enter a house, and he enters a 
house that is in ruins, he does not violate his oath. If, however, he makes 
a vow that he will not enter a particular house and he enters is after it is 
razed to the ground and has become an open space, he violates his oath. 
The reason is that the term dar is used for the courtyard of the house both 
by Arabs and non-Arabs. It is said: dar l amirah and dar ghdmirah (for 
built and unbuilt houses). The poetry of the Arabs supports this meaning 
(of courtyard). The structure is an additional description for it (in the 
vow), except that it is redundant where the structure is present, but taken 
into account where it is absent. 
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mis particula 

turns into ruins and then another is built there, he violat k- ^ a »d 
he enters it, on the basis of what we have said, became 1* h,s v °w wt, " 
on after its collapse. USe the name Jjjj* 

If the lot is turned into a mosque or a bath or a eard 
and he enters it, he does not violate his vow. The reason ^ T 3 r °°m 
longer a ddr due to the imposition of another name on it il is n 0 ’ 
enters it after the razing of the bath or other structure b keW ' Seif h e 
not revert to the name of ddr. ’ Cause it do es 

If he makes a vow that he will not enter this particular ro 
does so when it is demolished and the lot has become an o ^ 1,6 

does not violate his vow, because of the removal of the nanlT" Sp3Ce ’ 
it, as it cannot be used for spending the night. If the walls 
and Lite roof is missing he will violate his oath as nights can 
there, while the roof is an additional attribute for it. Likewise if 6 Spem 
room is built there, he does not violate his oath upon entry. The an ° ,her 
is that the name did not survive after it was demolished. 6 feaS0n 

If a person makes a vow that he will not enter this particular ddr 
he stays on its roof, he violates his vow. The reason is that the roofu ^ 
of the ddr. Do you not see that a person in i'tikdf does not invalidate 
if he goes to the roof of the mosque, therefore, it is said that he does no! 
violate his vow, and this is the view preferred by the faqih Abu al-Layth 

He said: Likewise if he comes into the entrance of the house. Thj s 
should be understood in terms of the detail given earlier. 

If he stands in the window of the house so that if it is closed he will 
not be inside, he does not violate his vow. The reason is that the door 
is for enclosing the house, therefore, what is within it is not outside the 
house. 

If a person makes a vow that he will not enter this particular house, 
and he is inside the house, he will not violate his vow by getting up, 
but he will by moving out and reentering, on the basis of istihsdti. Qiyds 
dictates that he has violated his vow, because staying on is assigned the 
rule of commencement. The reasoning underlying istihsdti is that entry 
does not have the meaning of staying on, because i t is separate entry from 
outside into the house. 

If he makes a vow that he will never wear this particular dress when 
he is wearing it, and he takes it off at once, he does not violate his vow. 
Likewise if he makes a vow that he will not ride this particular animal, 
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then dismounts at once^he does 
t“if he roak “ * E ^nd begins to vacate it immediately. 

^i*^e eh^^there^teldte period of its realisation^ ^violates his vow. 

w the dress ‘ " o J s , tlll a similar act is 

[f he con hat all these acts are p fixed for them . it is said, I 

The reas° n 14 not see that a ura from entry f or it 

>-^d “I wore it or .day. “ to indica te duration 

wearing, he is to be deemed 

r:“ - : t Par - 

‘ rU He said: If a Pf° n ™^ veS out without returning, while his assets 
, , ar house, and he the violated his vow. The reason is that 

" Hds family are still mstde, ^ ^ ^ his femily sti U in it, 

StiU deemed to be res.d operating in the market will say, I 

according to ‘fT’ Th c house and courtyard have the same sta^ 
Ive in such and sue „ a Clty , comple tion does not depend 

tus as a house. If th accordjng to wha t is narrated from Abu 

upon movinga him) because according to custom he is not counted * 
Yusuf {G ° d b whjch he has moved> as distinguished from the first 

resident of a c y sa me status as the city (for this pur- 

L ind response. Thereafter, Abu Hanifah (God 
T’St"d that ,t is necessary thal he move all his assets, because 
E remaining behind leads to violation of the vow. The reason ,s that 
h L n _ e i s established by all these things, and such residence remains as 
long as any part of these remains behind. Abu Yusuf (God bless him) sat 
that the major portion is taken into account, because moving everything 
may sometimes be difficult. Muhammad (God bless him) said that things 
that constitute his kadkhudhd'i (Farsi: famdy and servants) are taken into 
account, because what is beyond this is not part of his residence. The 
jurists said that this is the best view and most compassionate for the peo- 
ple. It is necessary that he move to another house without delay so that 
the vow is completed. If he moves out to the street or to the mosque, they 
say it is not completed. The daW (evidence) in al-Ziyadat is that a person 
who moves from a city with his family is deemed to be the resident of that 



Chap ter 87 

Entering and Leaving Buildings, and Other 
Matters 


.f a person makes a vow that he will not leave the mosque, but 
HeSa ' d orders someone who carries him out, then he has violated his 

^The reason is that the act of the person ordered is attributed to the 
V0V/ ng the order. It is as if he mounted an animal and moved out. 
or f A moved out under duress he has not violated his vow, because 
1 act is not transferred to him due to the absence of an order. If he is 
arried out with his consent, but not his order, he does not violate his 
oath according to the authentic narration, because transferring of the 
act to him is through a command and not mere consent. 

If he makes a vow that he will not leave his house except for a funeral, 
and then he goes out for a funeral, but thereafter he attends to another 
need (while he is out), he does not violate his vow by doing so. The rea- 
son is that the present going out is exempted and going to a place after 
that does not amount to going out. 

If he makes a vow that he will not go out to Makkah after which he 
goes out intending to go there, but turns back, he has violated his vow, 
as he has gone out with the intention of going to Makkah, which is the 
condition, because exit means moving from within and going out. 

If he makes a vow that he will not visit Makkah, he will not violate his 
vow unless he enters Makkah. The reason is that this is an expression for 
reaching. Allah, the Exalted, has said, “So come, both of you, to Pharaoh, 
and say; 1 If he makes a vow that he will not go to it, then it is said that 
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this is in the meaning of visiting, while it is said th • 

which is correct as it is an expression for leaving. * * lS like goi n 

If he makes a vow that he will certainly visit Ba h 8 %1, 

do so till he dies, then he has violated his vow i n th I ’ bUt he d o e 
life for it was possible to fulfil it prior to this. C 1#St mon >e ot * n °t 

If he says to another, “l will certainly visit you to ° h ‘ S 

to,” then this is to be construed to mean ability with if 1 akl 

not normal ability. It has been elaborated in al-JamV nfT l ° he ^lth 
(Muhammad) said: If he is not unwell, or the sultan He*? 

him, or some other event has not taken place that n ° l PfcvemJ 
ability to visit him, he has violated his vow. If he im^T* him of ^ 
ofqadd’ (that is, if destined to come) then the matter!, t* ^ ab '*ity 
and Allah, the Exalted. This is so as the reality of ability *?***» C 
the act. The unqualified term includes the safety of limbs l TH* 0 **** 
ness of means that are so in practice. Thus, an unqualifi h S ° Utl <i- 
term will be interpreted in this meaning. Intending the fir t ^ ° f tfl « 
morally correct as well, for he intended the true meanine is 

used. Thereafter it is said that the statement is sound in the se ^ W ° rds 
as well, as we have elaborated, but it is also said that it is not”* °* ,ad “’ 
goes against the apparent meaning. s ° und as it 

If a person makes a vow that his wife will not go out with 
permission, and he permits her once and she goes out, but then slT ^ 
out another time without his permission, he has violated his vow \ 
situation it is necessary to take permission for going out each time Th* 
reason is that the exempted exit is linked with permission and what ' 
beyond that is covered by general prohibition. If he intended permisio” 
just once, he is to be deemed truthful morally, but not legally, because it 
probably includes this meaning, nevertheless it goes against the apparent 
meaning. 

If he says (in the previous statement), “Unless 1 permit you,” and 
then permits her once and she goes out, but thereafter goes out again 
without his permission, he has not violated his vow. The reason is that 
this phrase is for a limited meaning, therefore, the oath terminates with 
it (permission). It is as if he said, “Till such time that 1 permit you" 

If the wife of a person intends to go out, but he says to her, “If you 
go out you are divorced,” after which she sits down for a while, and 
then goes out, then he has not violated his vow. Likewise where a per- 
son decides to beat his slave, and another person says to him, “If you beat 
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He holds back for a while alter which he 
nty 15 3 tow* « a yamlnfaw, t« was Abu Hanifah 

nil* th " This type ° f “ expression to it. The underlying reason* 
him) “fen.ion of the person making the intervening 

i» ^"ating and going out, and (statements of, 

t<^'ate based n 0 ; th P e r r a "SMown and have lunch with «' and the 
03 u a man *»V S to an . n<rh my slave is a freeman,” after which he goes 
f avs. “ lf 1 have , The has not violated his vow. The reason 
> ef d re turns to have un ^ ' se to t h e invitation, therefore, it 

applied to the lunch to which he 

lube construed „ uishe d from the case where he says. If h 

«>s this he has gone beyond the response, therefore. It wi 

lunch today- ^ independent statement. 

bt ronsidated as« ^ ride an a „ imal „f suc h and such person, but 
if a person be i ong ing to the authorised slave (of such person), 

rides an anim . . , j hoc nn» broken his vow, accord- 


maI |]Cluu v, llfi er.- state ,ot — 

then ride* an w. ^ is indebted> he has not broken his vow, accord- 
W be ^ r r; h (God bless him). He does not violate h«s vow when 
ingto Abu ^ , assets eV en when he included the animal owned by his 
* e debt h ^ntention as this person does not have any ownership m the 
slaVC m however, the debt does not exceed the assets or he does not have 
slave ’ ' then he does not break his vow as long he does not include 
any i p'c animal in his intention as his ownership in the slave subsists, 
! he * Zt it is customary to attribute ownership to the slave, therefore, 
h0 , o ne legally as well. The Prophet (God bless him and grant him 
' S c r sa j dj “if a person buys a slave and he has wealth, then it belongs to 
the buyer”' Consequently, attributing ownership to the master becomes 
doubtful, therefore, it is necessary to stipulate intention. Abu Yusuf (God 
bless him) said that in all these situations he breaks his vow if he had such 
intention due to the ambiguity in attributing ownership. Muhammad 
(God bless him) said that he breaks his vow even if he did not have such 
intention taking into account the reality of the ownership. The reason is 
that a debt does not eliminate ownership in the option of the two jurists. 


Ml is recorded by all the six sound compilations. AJ-Zayla‘i, vol. 3, 304. 
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About Eating and Drinking 


If a person makes a vow not to eat of a particular date palm, 
^ tatement applies to its fruit. The reason is that he associated his 
th en ^ith something that is not eaten, therefore, it is construed to apply 
V °" u rows out of it, that is, its fruit, because the tree is the cause for 
t0 w ^ ia ^j n gjy > jt is the figurative meaning that is suitably used for it, 
^ CC ° t ^ e condition is that the fruit is not altered into something new 
^°'that be does not break his vow by using mead, vinegar and what is 


so 


If he makes a vow that he will not eat these unripe dates, but he eats 
^ em when they ripen, he will not be breaking his vow. Likewise if he 
says that he will not eat from these ripe dates or drink this milk and the 
dates turn into dry dates, the milk into thick paste, he will not violate his 
vow. The reason is that the qualities of being unripe and ripe are the basis 
of the vow, likewise its existence as milk, therefore, it will be restricted to 
them. The reason is that milk is consumable, therefore, the vow will not 
be interpreted to apply to what is extracted from it. This is distinguished 
from the case where he vows that he will not speak to this minor or this 
young man, but he does speak to him after he grows old (he will break his 
vow), because cutting off relations with a Muslim by ceasing to speak to 
him is prohibited according to the sharVah , therefore, the cause will not 
be deemed a cause according to the shariah. 


If he vows not to eat the meat of this very young lamb, but he eats 

of it when it becomes a ram, he will be breaking his vow, because the 

attribute of being small is not the basis of the vow. The reason is that the 

prohibition of what is prohibited is greater than the prohibition of ram 
meat. 
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He said; If a person vows not to eat unripe dates a ° 

he has not broken his vow, because they arc not unripe* 1 CatSripe d a , 
If a person vows not to eat unripe or ripe dates u 
neither unripe dates nor ripe dates, but then eats D * • Vow& to 
coloured) dates, he breaks his vow according to Abu Ha 'f ^ r ‘P<.‘ (t ^ 
him). The two jurists said that he does not break his vow h^ 
dates, that is, by saying ripe and eating partially rip c ^ V eati ng r ' Ss 
ing unripe and eating partially unripe dates. The reason b V s.^ 

unripe dates are called ripc and partially ripe dates are called Par, i.lil v 
It is as if the vow was about buying such dates. He (a\>q H Un [ ipec >atJ 
bless him)) argues that partially unripe dates are those that t^ 1 ^ (<ux| 
unripe part at the tail, while partially ripe dates are those ^ V ° a small 
opposite, thus, one who cats them has eaten unripe and rj D Z art ‘ >h ( . 
each of these is intended for consumption, as distinguished f r( , ^ an<1 
as that applies generally and the partially follows the fully rip[° ni l)Uy ' n 8 
If he makes a vow not to buy ripe dates, but he buys a bunch 
in which there are ripe dates, he has not broken his vow. The ° fc * a,Cs 
that purchase applies to the whole and the predominant previihT' 1 
vow pertained lo eating, he would have broken his oath Iw-.!,' S ^ l *' c 


applies gradually to small parts, therefore, the dates in thei 


ntircty 1 


intended. It becomes as it he vowed not to buy barley or not io c arc 
it, and he buys wheat in which their arc grains of barley and he con Sl ' ITIC 
it, he breaks the vow with respect to eating but not buying, on t| K . 1 " K ' s 
of what we said. ds,s 

He said: If a person makes a vow that be will not eat meat, but || U . 
cats fish meat, he does not break his vow. Analogy dictates that he do 
break it, because it has been called meal in the Qur'an. The basis f 0r 
iftihsiin is that this use id the term is figurative as lulnn is produced from 
blood and there is no blood in them due to their existence in water. If 
be consumes swine flesh or human flesh, he breaks his vow, because it 
is Lilim iti reality except that it is forbidden, and an oath is constituted 
validly for avoiding something that is prohibited. Likewise ifhe consumes 
liver or tripe. The reason is that it is hihm in reality and grows through 
blood. Further, it is used in the place of meat. It is said that he will not 
break his vow as in our custom it is not treated as meat. 

He said: If he makes a vow that he will not eat or buy fat, he will 
not break his vow except in the case of fat around the stomach (of the 
animal), according to Abu Hanlfah (God bless him). The two jurists said 


. ,. c hack . It is fatty meat 

, , to the fat fro™ the anima The lrnanl argues 
$ bre ak 11 f fat in it, which melts over • h blood and 

,b»‘ he hc e*i* tenCC ,L yoU not see that it grow. • breaks his 

bc callSL . a vow not to eat from a p cats brea d made ot 

l fhefn ^ vow until he chews the wheat , h Ab Q Hanifah (God 
not h “ wi ll not break his vow, accord ^ ^ ^ eycn if he 

ll,iS "hirn)' The two jurists sai jt falls within its comprehended 

bless Z made Of the wheat, because b l ess him) lt has 

eat* l>rc practice. According to . roaslcc i an d chewed, and 

meaning on .he basis of 
*1 meaning governs lh<- 8 ; he breaks his vow according .o 

£&. ..^ d y , Z .he * *c 

,bc iwe ). |r,sls : ul ' d jf i i that ho will no. pul a foot in .he house of 
'I ’7,:. wnemi meaning) towards which .he opinion po.n.s 
»»“ J »■ " ,, , | U . will break his vow ifhe eats ils bread. 

*" “ ^ * ' vow He will no. ea, of this flour, bu. he eats of lu 
If he makes a . e thc fl our itself cannot be eaten, there- 

bread, he brea s ‘ . g from it if he swallows the dour as it is, 

*£ his oath, which is correct, as i. gives way ,o .he figure., ve 

nic&ning. , 

, f he makes a vow not to eat bread, then his vow will apply to what the 
residents of the city, according to their custom, cons.der eating bread. 
This is bread made of wheat and barely as that is what is customary in 
most lands. Ifhe eats bread of qata’if (triangular doughnuts made m 
butter), he does not break his vow, as they are included in the meaning 
ofbread in its broad meaning, unless he included them in his intention, 
for his statement probably implies this. Likewise if he eats rice bread in 
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but if he was in Tabirsistan or another land wherv> ;♦ • 

he will violate it. ls COns uiried as (j 

If he makes a vow that he will not eat grilled f j *** 

meat and not to eggplant or carrots. The reason is thaH * ^ a Pply , 
meaning it applies to grilled meat, unless he inH. n tsUtl qu5J f ° 
all things that can be reacted like eggs and Cher things'^ l ">'»S 
meaning of his statement is given effect. gS 80 tllat the tr J 1 

If he vows not to eat cooked food, then thk . i 
is cooked. This is based upon istihsan keeping custom ^ t0 meat Ut at 
account. The reason is that giving it a very general m T Y Pr3Ctice 1 
therefore, it will be applied to what is spedfic and well b!" 8 “ 
food cooked in water. The exception is where he includT^ ^ 
in his intention for it amounts to going to extremes If he r ^ thin ^ 
curry/gravy of this meat even then he will be violating his v Umes *he 
■t contains constituents of meat, it is called cooked food ° W ’ nSofar 1,5 

If a person makes a vow that he will not eat heads (skulM u- 
will be applied to those that are buried in clay ovens and ' V ° w 
market. These are called yuknas. In al-)ami‘ al-Saghir the 1 °, * ** 
that if a person vows that he will not eat a head (skull), it will 15 

to heads of cows and goats, according to Abu Hanifah (God blJS » 
Abu Yusuf and Muhammad (God bless them) said that it annii " 1 ' 
to sheep. This is a difference of periods and times, and the custom ^ 
practice in his times was for the two types, while in their period it apnlilt 
to sheep alone. In our times, th efatwa is to be issued in accordance with 
practice, as is mentioned in al-Mukhtasar. 


He said: If a person makes a vow that he will not eat fakihah (fruit) 
but he eats grapes or pomegranates or moist dates or cucumbers he 
does not violate his vow. If he eats apples or melon or apricots, he does 
violate it. This is the view according to Abu Hanifah (God bless him). 
Abu Yusuf and Muhammad (God bless them)' said that he does violate 
it by also eating grapes, moist dates and pomegranates. The basis is that 
the term fakihah is applied to what is enjoyed before a meal and after it, 
that is, it is consumed in excess of the normal meal by way of appetis- 
ers. In this dry and fresh things are equal after having enjoyed them in 
the usual manner, thus, by having dried melon, he does not violate his 
vow. This meaning is present in an apple and its species, therefore, he 
violates his vow by eating them. The meaning is not found in a water- 
melon and cucumber, as these are more like vegetables with respect to 
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t j on thus, he does not break his vow with them. In the 
SU moist dates and pomegranates, the two jurists say that the 
case °^ ra ? ^ditional enjoyment is present in them as these are the most 
^ e atiir>8 °* 3 - ts an( j enjoyed more than other fruits. Abu Hanifah (God 
so0g ht^ r r . that these are things that provide nutrition and are used 
bless bioi) says ^ deficiency in the meaning of enjoyment through 

"medicine 

> need for survival. Consequently, the dried fruits from 


3j jriedicm ^ £ , s nee d for survival. Consequently, the dried fruits from 
their us e in ° usec j a s condiments or basic food. 

- f hp| 1 1 fl’* 

31110118 d If a P erson ma ^ es a vow l ^ at h e will not eat idam (anything 

He sain-' u r ' then each thing that alters the colour of bread is id&rn, 
eaten wltft , eat j s not idam, while salt is idam. This is the view accord- 
but roaste anc j A bu Yusuf (God bless them). Muhammad (God 

Lng t0 7 s ' a jj t b a t each thing usually eaten with bread is idam. This is 
bless him ^ rom ^bu Yusuf (God bless him). The reason (accord- 
s' 0 3 Muhammad) is that the term idam is from muwadamah, which 
108 t0 compatibility. Each thing that is eaten with bread is compatible 
^lkc meat and eggs and the like. The two jurists argue that idam 
W t mething that is eaten as a secondary item, and the meaning of being 
'^ondary in a mixed form is found in reality in these, and when con- 
Tmed independently the meaning is found in the legal sense. Complete 
SU natibility depends upon absorption as well. Vinegar and other liq- 
uids are not eaten alone but are drunk, while salt is not eaten separately 
in practice as it dissolves, therefore, it is secondary. This is different from 
meat and other similar things for these are eaten separately. The excep- 
tion is where he includes them in his intention insofar as this would be an 
extreme case. Grapes and melon are not idam , which is the correct view 
(out of different views). 

If a person vows not to have ghadd’ (breakfast/lunch), then ghada’ 
is between the morning prayer up to zuhr prayers, while ‘asha’ (din- 
ner/supper) is between the zuhr prayer up to midnight. The reason is 
that the meal after the declining of the sun is ‘ asha ’. It is for this reason 
that the zuhr prayer is referred to in a tradition as one of the two prayers 
of ‘isha. Suhiir is between midnight and the rising of the sun. As it is 
derived from the word sahr and is applied to what is close to it. There- 
after ghada and ‘asha’ are meals that are intended to satisfy appetite. The 


'The word idam has a very wide meaning. It includes things like vinegar, oil, honey, 
hutter, milk, salt and curry. 
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practice of the residents of each land is taken into 

it is stinulated that the meal tnficfic -i* U . acCl -)unt 


it is Stipulated that the meal satisfy at least one-half of th™ f ° r ‘S b 


If a person says, “If I wear, eat or drink, then PP<?,ite - 

then adds, “1 meant some things and not others ” S ' ave is free" l 
truthful legally or otherwise. The reason is that i '* no * to <0 
association with the expression, when a dress or other ^ 

tioned. A thing implied has no generality, therefore Jr ** n °' C 
it specific becomes redundant. If he says, “If l Wear ’ a ‘ ntentl °n mafc ’ 
drink a beverage (U q uid),» he is no, Jbe dee^ Q 
alone The reason is (ha, it is an indefinite noun used fo ,U<lit ««>» 
therefore, it becomes general and the restrictive intenii^ ’ 
it, except that i, goes against the apparent meaning , h - 
deemed true for adjudication. * U ’ 11 NV ‘*I not b e 

If he makes a vow that he will not drink from the n;;i u , 
River, but he drinks its water in a utensil, he has not broken u Tl8ns| 
untd he sips water from the river, according to Abu V °*’ 

him). The two jurists said that if he drinks from it with thehd,!^ bless 
sil he has broken his vow as that is the commonly understood m 
The Imam argues that the word mir, is used for divisibility and ^ 
meaning here is in sipping and this is the usage. Accordingly, he br!T 
his vow on the basis of consensus, and transferring the meanin, IT 
figurative sense is prevented even if it is well known. 


If he says that he will not drink of the water of the Tigris, but th 
drinks from its water with the help of a utensil, he breaks his vow. The 
reason is that even after scooping up the water it remains attributed to 
the river, and that is the condition. It is as if he has drunk from a canal 
that has been taken out from the river. 


If a person says, “If I do not drink today the water that is in this jar, 
then my wife is divorced,” but there is no water in the jar, then he does 
not violate the vow. If there is water in the jar, but is spilt prior to the 
arrival of the night, he does not violate his vow. This is die view accord- 
ing to Abu Hanifah and Muhammad (God bless them). Abu Yusuf (God 
bless him) says that he breaks his vow in both cases, that is, after the 
day is over. On the same disagreement is analysed the case where the vow 
is sworn in the name of Allah, the Exalted. The basis is that a condi- 
tion of the vow becoming effective and its continuance is the concept of 
completion in the opinion of the two jurists, with Abu Yusuf (God bless 
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The reason is that a yamin is formulated for complc- 
(iinl ) suC h completion must be found in order to give effect to 

„on. tberef0 yQsuf ) argues that it is possible to say that it is effective Icad- 
Jtion in a manner that affects the substitutory duty, which 
• ng to eomP NVOU ld say that it is necessary that the original duts 1 be 

that it can operate on the substitutory duty. It is for this 
t0l) ceiv^ yainm gfuvnus does not become effective for purposes of 
r eas° n tbJt 

gjpialion- ^ a b so i u te, then in the first situation, he does not break 

It the ' 0 f ^ tw 0 jurists, but according to Abu Yusuf (God 

it in ^ violates it immediately. In the second case he breaks his 

bless h ,nl n i 0 n of all three jurists. Abu Yusuf (God bless him) makes 
v0 w in l fr e °^ erween the absolute and one limited by time. The reasoning 
a distinction^ distinction is that limitation of time is to provide space, 
underlying nQt become obligatory except in the last segment of the 
d 1115 ’ 1 jj nR |y, he does not break the vow prior to this. In the case 
timC absolute vow it is necessary to fulfil it as soon as he is free of the 
of the a ^ i n this case he is unable to do so, therefore, he breaks 

pronounc jurists also distinguish between the cases and 

reasoning tor the distinction is that tn the absolute vow he is required 
^fulfil it as soon as he enc * s the statement > fr ut as the frdW nl cnt is lost 
due to the loss of the object of the vow, he breaks his vow as if the person 
making the vow dies while the water remains. As for the vow limited by 
time, fulfilment is obligatory in the last segment of the time and at this 
time the object of completion does not remain due to the absence of its 
conception, therefore, fulfilment is no longer obligatory in it, and the vow 
is annulled. It was as if he made the vow initially in this state. 

He said: if a person makes a vow that he will rise up into the sky or to 
convert this stone into gold, his vow has become effective and he breaks 
it immediately thereafter. Zufar (God bless him) said that it does not 
become effective for it pertains to what is usually impossible, therefore, 
it is the same as what is impossible in reality. Thus, it does not become 
effective. We argue that fulfilment is possible in reality, because rising into 
the sky is possible in reality. Do you not see that the angels rise up into 
the sky, likewise a stone is turned into gold when converted by Allah, the 
Exalted, If it can be conceived it becomes effective for purposes of the 


’Because it pertains to an act in the future. 
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substitutory duty. Thereafter, he breaks it through th , 
that 1S established in practice, like the person making 1 ' 18 in*,, 
he breaks his vow despite the possibility of life return 8 ^ V ° w dyinS 
from the issue of the jar (stated above), because the^’ his is diffj/ 0 ' 
at the tune of making the vow, when there is no water"-" 8 of C 
conceived and thus cannot become effective 10 “» c ann ot b 


cw ter 89 

Vo«s About Speaking 


H If a person makes a vow that he will not speak with so and so, 
H e sa ' ' l0 him in a manner that the person can hear him though 
th en he v jj e has broken his vow. The reason is that he spoke to him 
be , s as > reac hed him, but he did not understand due to sleep. It is as 


j u; s voice 

an ° out to him so that he could hear him, but he did not under- 
w inattention. In some versions of al-Mabsut the condition is 
^ulated that he wake him up. The majority of our Masha ikh (jurists) 
St 'h Id this. The reason is that if he does not draw his attention it will be 
up .f he ca i]ed out to him from a distance and he is in a situation where he 

cannot hear him. 

It he makes a vow that he will not speak to him except with his per- 
mission, and he permits him, but he is not aware of his permission till 
he speaks with him, he has broken his vow. The reason is that the term 
idhn is derived from adhdn, which is a notification or it is derived “from 
falling into the ears,” and all this is not realised without hearing. Abu 
Yusuf (God bless him) said that he has not broken his vow, because per- 
mission is release, and it is complete with permission like consent. We say 
that consent is an inner act, but permission is different from this as has 
preceded. 

He said: If he makes a vow that he will not speak with him for a 
month, then the time begins from the time of the vow. The reason is 
that if he does not mention the month, the vow will become perpetual. 
The mentioning of the month is for excluding what is beyond the month. 
What remains following his vow is within it taking into account the state 
he is in (possible anger). This is distinguished from the situation where 
he says, “By Allah, I will fast for a month." The reason is that if he does 
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not mention the month, the vow will not become perpetual Ivj 
ing it will be for determining the fasts through it. As it is indefini nti0n ' 
determination is left to him. Ue> *he 

If a person makes a vow that he will not speak, but then he re ' 
Qur'an in his prayer, he does not break his vow, however, by reci**^* 
outside the prayer he will break his vow. The same rule applies to' 
tnhlil and takblr. Analogy dictates that he breaks the vow in both ^ 
which is also the view of al-$hafVi (God bless him), because recit"^’ 
is speech in reality. We argue that in prayer it is not treated as s at '° n 
either in customary understanding or according to the shar ‘ (law) Th 
Prophet (God bless him and grant him peace) said, “For this prayer Jf 
ours, nothing that pertains to the speech of humans is suitable.” 1 It ; s a | s 
said that according to our custom he does not break the vow even whi] e 
reciting outside prayer for in that case he is referred to as a reciter and 
one glorifying the greatness of Allah. 

If he says, “The day 1 speak to so and so, my wife stands divorced" 
then the day will mean day and night. The reason is that in the term 
“day” when it is associated with an act that does not extend over time 
the intention is that it is unqualified. Allah, the Exalted, has said, "If any 
do turn his back to them on such a day," 2 The speech is not extended 
either. If he had formed an intention that it pertains to the day alone, 
then he will be deemed truthful for adjudication. The reason is that the 
statement is used to mean this as well. It is narrated from Abu Yusuf 
(God bless him) that he is not to be deemed truthful as it goes against the 
well known meaning. If he says, “The night I speak to him, ...” then it 
is construed to mean night specifically. The reason is that it is the tiue 
meaning for the darkness of the night just as brightness is for the day 
specifically. The word night is not used in the absolute sense so as to be 
independent of time. 

If a person says, “If I speak with so and so, my wife is divorced, unless 
so and so comes or until so and so comes, or unless so and so gives per- 
mission or until so and so gives permission,” following which he speaks 

'The tradition has preceded in the topic of factors annulling prayer. Al-Zayla i, vol. 3. 
304. The words there were: “In this prayer of ours no part of human speech is valid for it 
is glorification, the proclamation of God's greatness and the recitation of the Qur an. It 
is recorded by Muslim in his Sahih, and other versions by al- Bukhari and al-Darqutni. 
AJ-ZaylaT, vol. 2, 66. 

l Qur’an 8 : 16 
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• r to the person’s arrival and permission, then he breaks his 
wjtfthh 11 prl ° aks with him after his arrival and permission, he does not 
, 0 *-' {heSP o l, because that is the limit, and the oath continues prior 
bfe ak his V ° aJ ^ e nds after it. Thus, he does not violate the vow after 
to the l,rnlt on 0 f the yamin. If the person named (so and so) dies, the 
the y ess him) disagrees with this. The reason 

y 0 w laP ses ’ ro hibited thing is speech, which ends with permission and 
; s tha‘ the f a ft er death such termination cannot be conceived to exist, 
» rriva1, an he arn - in lapses. According to his view such conception is not 
r hereft> re ’ therefore, upon the cessation of the limit the yamin becomes 
a conditi° n ’ 

P 1 L ’ rpe n ma kes a vow that he will not speak to some other person’s 

but he does not identify a specific slave in his intention. He may 
S * 3 ' e ' will not speak to some other person’s wife, or friend. There- 
8150 Sa ^rh other person sells his slave, or irrevocably divorces his wife or 
s en mity with his friend, and he speaks to one of them, he has not 
k n his vow. The reason is that his vow has been made with respect 
f an ad that operates on a subject-matter that is attributed to another 
l ° - 0 n either to his ownership, or to his relations, and such an act is 
not found, therefore, he does not break bis vow. The Author (God be 
pleased with him) said: There is agreement when the act is attributed to 
his ownership, but where it is attributed to his relations then according to 
Muhammad (God bless him) he breaks his vow, that is, in the case of the 
wife and friend. He says in al-Ziydddt that this association is merely for 
identification, because the purpose is not to speak to his wife or friend, 
therefore, the permanent association is not stipulated. Thus, the hukm 
will apply to their persons as if he had pointed towards them. The basis 
for what is mentioned here (in the matn) is the narration in al-Jami 1 al- 
Saghir, and the reasoning is that it is probable that the cessation of speech 
was intended for this man himself, therefore, he did not identify a spe- 
cific slave. Consequently, he does not break his vow after the elimination 
of such association on the basis of doubt. 


If his vow pertains to a specific slave, that is, if he says, “Such and 
such slave, or “Such and such wife,” or “Such and such friend,” he does 
not break his vow in the case of the slave, but he does break his vow in the 
case of the wife and the friend. This is the opinion of Abu Hanifah and 
b \ bless them). Muhammad (God bless him) said that he 

s vow with respect to the slave as well. This is the view of Zufar 
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as well (God bless him). If he makes a vow that he will not 
house of so and so, and that person sells it, after which he ent l|> is 

it is governed by the same disagreement. The reasoning fo r 'V 
Muhammad and Zufar (God bless them) is that attributing thin VlCW 
here is for identification. Pointing out, however, is more expli c jf b ' n ’ 
it cuts of participation of other persons, 3 as distinguished from ^ f ° r 
ing in an unspecified way. Accordingly, pointing out is taken into^^' 
and general association becomes superfluous, so the slave become^ 110 ' 
the friend and wife. The two jurists (Abu HanTfah and Abu Yusufor^ 
bless them)) argue that the reason for the vow is some meanin k** 
is found in the person mentioned, because avoidance and rejection ** 
these things (animals, houses and so on) is not undertaken for their^ 
attributes. Likewise the slave due to his reduced status. In truth it i^ 
a meaning found in one who owns them, therefore, the vow is qualified 
with the state of existence of ownership. This is distinguished from the 
case where the reference is to an association of relationship like the friend 
and wife for enmity may be for their own persons in which case the asso- 
ciation is for identification and the underlying reason for the vow being a 
meaning in the man is less evident here due to the lack of ascertainment, 
as distinguished from what has preceded. 

He said: If a person makes a vow that he will not speak to the owner of 


this covering (shawl), but he sells it, after which he speaks to him, he has 
broken his vow. The reason is that this association does not imply any- 
thing other than identification, because a human being does not develop 
an enmity due to a head-covering (shawl). It is as if he had pointed to the 


person himself. 

If a person says, “I will not speak with this young man,” but he speaks 
to him when he grows older, he breaks his vow. The reason is that the 
huktn is linked to the person pointed to as his attributes at the present 
time are superfluous. Further, this quality is not the basis of the vow, 
according to the explanation that has preceded earlier. 


89.1 On Duration 

He said: If a person makes a vow saying, “I will not speak with him for a 
time (/1 in)” or “I will not speak with him for some time (zaman), or 

-'That is. the probability of some other slave, wife, friend or house. 
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peak with him for a time or some time ” then it is construed to 
will no* s ^ onths T he reason is that the word hin is sometimes applied to 
mean ** an d sometimes it means forty years. Allah, the Exalted, has 

ashoj -P the j. e nQt be en over Man a long period of Time (hin) ,”■» which 
said> H3 ^ six mon ths (gestation), 5 and Allah, the Exalted, has said, “It 
couid ^ fruit at times (hin)!’ 6 This (six months) is the middle 
bfing d therefore, the meaning is directed towards it. The reason is that a 
pefl0d all period is not intended for prevention, because such prevention 
ver yi,m ^ un( j er norma l circumstances. A perpetual period is not usually 
^ ded because that implies forever, and had he not mentioned it, it 
in,e " have meant forever. Accordingly, the period we have mentioned 
w0 “ t :fied. Likewise the words zaman is used in the meaning of hin. 

' S ' said, “I have not seen you for a hin or for some time” in the same 
11 | S ’ j^ji this applies when he has not formed an intention. If he did 
m ^ n d something then the period is as he intended for he meant what he 

said in reality. 

Likewise if he uses the word dahr (time), according to the two jurists. 
Abu HanTfah (God bless him) said: Dahr , 1 do not know what that 
means. This disagreement lies in using it as an indefinite noun, which is 
correct. If it is made definite by the use of alif and lam ( al - ), then it means 
eternity according to the customary meaning. The two jurists maintain 
that the word dahr is used in the meaning of hin. It is said, “I have not 
seen you since a hin or dahr” to imply the same meaning. Abu Hanifah 
(God bless him) suspended his judgement in determining a period for it, 
because languages are not understood on the basis of analogy. Further, 
usage does not last long enough due to its changing meaning. 

If he makes a vow that he will not speak to him for days, then it will 
be construed to mean three days. The reason is that it is a plural used 
as an indefinite noun, therefore, it includes the minimum used for the 
plural and that is three. If he makes a vow that he will not speak to him 
for al-ayydm, then it is taken to mean ten days, according to Abu Hanifah 
(God bless him). The two jurists said that it will be taken to mean the 
days of the week. If he makes a vow that he will not speak to him for 
months, then it is taken to mean ten months in his view, but in their 

4 Qur’an 14 : 25 

Some commentators have said it means forty years. Al-'Ayni, vol. 6, 204. But see 
Abu Hanifah's view below. 

'Quran 14 ; 25 
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opinion it is twelve months, because the character lam is 
is previously known, and that is what we mentioned fordT™ f ° r H at 
on it. According to him it is a definite plural and will be a 6 '? UetUr n* 
maximum that is included in the plural, and that is ten. The C<1 to 
same in his view for the plural “years” According to the l * rep Hth e 
will apply to his entire life, because there is no previouslv fwr ^ Urist$ it 
other than this. V mdlar Period 


If a person says to his slave, “If you serve me for a l ar 
of days, then you are free,” then “large number of days,” accoT* 1 ^ 
Abu Hanifah (God bless him) are ten days. The reason is that th^ 8 <0 
maximum implied by the word “days ( al-ayydm ).” The two j • tfle 
that it means seven days, because what exceeds this is repetition^r*.^ 
that if the vow is in Farsi, it is taken to mean seven days, becau ^ 
mentioned with a singular and not a plural. Allah knows what is correc^ 


Chapter 9° 

s About Emancipation and Divorce 


n says to his wife, “If you give birth to a child, you are divorced,” 
, gj ve birth to a dead child, then she is divorced. Likewise if 
S to his slave woman, “If you give birth to a child, you are free.” 
^ Reason is that what exists is a child born in fact, and is called by this 
^jn common usage. Further, it is considered a child in the law ( shar‘ ) 
n3J Tfar as ‘iddah is terminated by its birth, the bleeding following birth 
"called tufas, and the mother (if she is a slave) is called an umm walad. 
Thus, the condition is complete, which is the birth of the child. 

If he says to her, “When you give birth to a child, the child is free,” 
then she gives birth to a stillborn child followed by another who is alive. 
The one alive is alone deemed free, according to Abu Hanifah (God bless 
him). The two jurists said that none of them is free, because the con- 
dition is fulfilled by the birth of the dead child, as we have explained. 
The yamin, thus, lapses without the effect of its consequences upon the 
subject-matter. The dead child is not a subject-matter of freedom, and the 
child is the consequence. Abu Hanifah (God bless him) argues that the 
unqualified use of the term is qualified with the attribute of life, because 
the person making the vow intended the establishment of freedom as a 
consequence, which is a legal power that emerges for repelling the author- 
ity of another person. This cannot be established in a corpse, therefore, 
it is qualified with the attribute of life. It is as if he had said, “If you give 
birth to a living child, it is free.” This is distinguished from divorce and 
freedom of the mother as consequences, because these cannot be quali- 
fied. 

When he says, “The first slave I buy is free,” then he buys a slave; 
die slave is free, because the word “first” is a term for the individual who 
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comes first. If he buys two slaves together, and thereafter 
of them is emancipated, due to the absence of individual^ 0111 '*’ no, >e 
two and the absence of not coming first in the third, thus ft ^ 

being first is missing. If he says, “The first slave I buy separatT^ 111 ^ 
then the third slave is emancipated, because he intended inn * I * S fre «* 


j intended indiviH . ' 

the state of purchase by his statement. The reason is that bei Uahtyil > 
is an attribute of a certain state, and the third slave is rh P Separa le 
attribute. rst Wlt h this 

If he says, “The last (next) slave I buy is free,” but he bu 
and dies thereafter, the slave is not emancipated. The reason h ^ 
term “last” is a term for an individual who had to come next a d 
is none before him, therefore, he is not the next. If he buys a sla ^ 
then another and dies thereafter, the next (last) slave is free, becaus^h ^ 
the next individual, therefore, the attribute of being next is affirmed H 
stands emancipated the day he bought him, according to Abu nLiifh 
(God bless him), so that his freedom is worked out from the entire esta* 
The two jurists say that he is emancipated the day the master dies *’ 
that his freedom is worked out from a third of the estate, because beiT 
last is not established without the absence of purchase of another slave 
after him, and this is realised after death. Thus, the condition is found 
upon death and is restricted to death. According to Abu Hanifah (God 
bless him), death is merely an identifier (and not a condition), and as 
for the attribute of being last it is established from the time of purchase, 
therefore, it is established by reliance on the moment following it. The 
same disagreement governs the making of three repudiations contingent 
upon it. The effect is seen in the operation of prohibition of inheritance 
and its absence. 


If a person says, “Each slave who gives me the good news about a 
child born to such and such woman, is free,” then three slaves separately 
give him such news, the first one bearing the news is emancipated. The 
reason is that basharah is that news about another which reflects hap- 
piness on the face, and it is stipulated that it be a news of happiness 
according to common usage. This is realised in the news given by the first. 
If they all give him the news at the same time, they stand emancipated, 
because it is realised due to all. 

If a person says, “If I buy so and so, he is free,” then he buys him with 
the intention of the emancipation being expiation for his vow, he is not 
rewarded, because the condition is that intention coincide with the cause 
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■ a tion, which is the oath. As for purchase, it is the condition 
of^ ClP \ U on. If he his father with the intention of the emanci- 
for ***? expiation for his oath, he is deemed rewarded in our view. 
patio* 1 be * shafi' 1 (God bless them) disagree. They argue that the pur- 
£u fa* anC ! con dition for emancipation, while the 'illah is kinship. The 
chase is th ® purc hase is establishing of ownership, while emancipation 
reason is 1 a ^ between them there is contradiction (purchase is not 
is its exunc 1 ^ g t b at the p Urc h a se of a close relative amounts to 

emancip . OI w due to the words of the Prophet (God bless him and grant 
e rnanc>P a ^ can never be rewarded through his father, unless he 
him P eace . n (, on dage and buys him, thus, emancipating him.” 1 Here he 
^d^e purchase itself as emancipation, and did not stipulate any- 
deem else besides it, and it is a parallel for the saying, “He watered it and 

irr ' ffhe buys his umtn walad, he is not rewarded. The explanation of 
■ 'sue is that he says to his umm walad through marriage, “If I buy 
th ' S '“a 3re free as expiation for my oath,” and thereafter he buys her. 
lT slands emancipated due to the fulfilment of the condition, but he 
. * Qt rewa rded on account of his expiation, because she is entitled to 
freedom on account of bearing his child, therefore, such freedom can- 
not be associated with the oath in all respects. This is distinguished from 
the case where he says to another slave woman, “If I buy you, you are 
free on account of the expiation of my oath.” Here, if he buys her, he 
is rewarded, because her freedom is not a matter of entitlement from 
another perspective. Accordingly, associating it with the oath does not 
cause any disturbance (of the rules) when intention accompanies it. 

If a person says, “If I take a slave woman as my mistress, she is free” 
then when he does take one whom he owns as a mistress, she is free. 
The reason is that the vow has been concluded for her benefit due to the 
existence of ownership. Further, the word jdriyah is indefinite, therefore, 
it includes each slave woman individually. If he buys a slave woman and 
turns her into his mistress, she is not emancipated through this vow. 
Zufar (God bless him) disagrees. He says that making a slave woman a 
mistress is not valid unless there is ownership, and mentioning it means 
mentioning ownership. It is as if he said to a strange woman, “If I divorce 


U is recorded by all the sound compilations, except al-Bukhari. Al-Zayla i, vol. 3, 
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you, my slave is free,” then marriage here is implied. We a r g Ue th 
ership is mentioned by necessity for the validity of making her a *■ ° Wn ' 
and it is a condition, therefore, it is limited to the extent of need 
effective for the validity of the consequence, which is freedom t v, S 001 

of divorce, it is effective with respect to the condition and not the C ^ 
quence. Thus, if he says to her, “If 1 divorce you, then you stand diy 0 ^ 
thrice,” then he marries her and divorces her with a single repudI° rCed 
she is divorced thrice. This acts as the standard for our issue here lat ’ 0n> 

If a person says, “Each slave that I own is free,” then his ummah- 
al-awlad, mudabbars , and slaves are all free, due to the unqualified ‘Lr! 
ciation with all of them, because ownership is established in them both 
as ownership of the corpus and possession. His mukatab slaves are cot 
free unless he includes them in his intention, because he does not have 
possession over them, therefore, he does not own their incomes nor does 
he have a right to have intercourse with his mukdtabab. This is distin- 
guished from the umm al-walad and mudabbarah. Thus, the association 
is improper and niyyah is necessary. 

If a person says to his wives, “This one is divorced or this one and this 
one,” then the last one is divorced, while he has an option with respect to 
the first two. The reason is that the word “aw" is for establishing of one 
the of two things mentioned. He included her in the first two and then 
added a third to the divorced woman. The reason is that the conjunction 
is for participation in the rule, therefore, it is confined to the subject 
matter. It is as if he said, “One out of you two is divorced and this one." 
Likewise if he says to his slaves, “This one is free or this one and this 
one,” then the last one is emancipated. He has an option with respect to 
the first two, as we explained. Allah knows what is correct. 


Chap ter 91 

Vows About Sale, Purchase and Marriage 


makes a vow that he will not buy or sell or take on hire, then 
,f a per ^ an agent w ho undertakes all this, he has not violated his vow. 
rwason is that the contract is concluded by the contracting party and 
h wns the rights of performance { huquq ).' Accordingly, if the contract- 
" e0 tv had made the vow, he would have violated his oath. The act 
ihat^a condition is, therefore, not found, and that is the contract on 
the part of the one giving the order(principal), for what is established for 
him is the hukm of the contract. Unless, he includes this in his intention, 
for this appears extreme or the person making a vow is one in author- 
ity, who does not undertake contracts on his own, because he prevented 
himself from undertaking something that is normally done. 

If a person makes a vow that he will not marry, or divorce, or eman- 
cipate, but then appoints an agent to do so, he has broken his vow. The 
reason is that an agent in all this is like an emissary and a messenger. 
He does not attribute these acts to himself, but to the person giving the 
order, and the rights of performance revert to the one giving the order 
and not to him. If he says that he formed the intention of not speak- 
ing about these things, he is not to be deemed truthful for adjudication 
alone. We shall be pointing out the meaning of this in the explanation of 
the difference, God, the Exalted, willing. 

If he makes a vow that he will not beat his slave and will not slaugh- 
ter his goat, but he orders another who does it, then he has violated his 
vow. The reason is that the owner has the authority of beating his slave 
and of slaughtering his goat, therefore, he possesses the right to delegate 

The Hanafis make a distinction between the hubn and huquq in the contract of 
agency, 
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the authority to another. Further, the benefit of doing so re 
owner, therefore, he is deemed the direct actor as there are reVerts to <h e 
go to the person ordered. If he says, “I intended not to unde tha < 
acts myself,” he is to be deemed truthful for purposes of a^ 
as distinguished from what has preceded about divorce The JUdlCatioi », 
reasoning for the distinction is that divorce is nothing but the Underlyitlg 
of words that lead to the occurrence of divorce for her. Order' CXpressiori 
act is like expressing those words, and the word “divorce” indud ^!? 1 
therefore, if he intended their expression then he intended one ” • 
lar meaning out of a general meaning. Accordingly, he is to be 
truthful morally not legally. As for beating and slaughter, they are^h ^ 
ical acts that are recognised by their effects, and attributing them to h 
person ordering are by way of causation in the figurative sense. Thus T 
he intended to undertake the act himself, then he intended what is tr ' 
in fact, therefore, he is to be deemed truthful morally and legally. 


If a person makes a vow that he will not beat his child, but orders 
another person to do so and he does beat him, he has not violated his 
vow. The reason is that the benefit of beating the child will revert to the 
child, which is disciplining and refinement, therefore, his act will not be 
attributed to the person ordering. This is distinguished from the order to 
beat the slave, because the benefit of obedience through his order will go 
to the person ordering. Consequently, the act is attributed to him. 


If a person says to another, “If I sell this dress for you, then my wife 
is divorced,” after which the person who is the object of the vow conceals 
this dress within the dresses of the person making the vow, who sells 
them without knowing of such concealment, then he has not broken his 
vow. The reason is that the character lam precedes the word sale and this 
requires that it be specific to him, and this means that he sell under his 
orders, because sale accepts delegation, but this is not found here. This is 
different from the case where he says, “If I sell a dress that you own...,” 
for here he will violate his vow as he will be selling a dress owned by 
him, whether or not it is under his order, and whether or not he is aware 
of it. The reason is that the character 1dm precedes the subject-matter 
as it is proximate to it, therefore, it requires that it be specific to him. 
This is true if the dress is owned by him. Cases parallel to this are of 
dyeing and stitching and each act that accepts delegation of authority, as 
distinguished from eating, drinking and beating the slave, as these acts 
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pt delegation, therefore, the rule will not be separate in both 
do not acc F 

case’s- efson sa y S) “This slave is free if I sell him,” and he sells him 

^ 3 P 5£ ution that he has an option, the slave is emancipated, due to 
0tlt ^ eC nee of the condition, which is sale, and ownership in the slave 
tb e exJ therefore, it is converted to its consequence, which is freedom. 
c o0ti nues ^. buyer says, “If I buy him he is free,” and he buys him on 
t hat he has an option, the slave is emancipated, as well. The 
th eC0 - s ^t the condition is fulfilled, and that is purchase, and owner- 
reai ° n established in him. This is obvious on the basis of the rule upheld 
S h' two jurists 2 as well as on the rule upheld by the Imam, because this 
by ination depends on its condition, and what is contingent is like the 
enna j iate if emancipation is given effect immediately, prior ownership 
^established for him, likewise in this case. 

5 If a person says, “If I do not sell this male slave or this female slave, 
then my wife is divorced,” following which he emancipates them or gives 
them the status of mudabbar , his wife is divorced. The reason is that the 
condition stands fulfilled, which is the absence of sale due to the loss of 
the subject-matter of sale. 

If a woman says to her husband, “What if you bring another wife?” 
and he replies, “Each wife that I have will stand divorced thrice,” then 
this wife who took the vow from him stands divorced (too) for pur- 
poses of adjudication. According to Abu Yusuf (God bless him), “This 
wife is not divorced for he excluded her through his response,” there- 
fore, the decision will be accordingly. Further, his intention is to please 
her and that is by divorcing others besides her, thus, it will be qualified 
accordingly. The reasoning underlying the authentic narration is based 
on the generality of the statement, and he went beyond the context of 
the response, therefore, the statement will be treated as an independent 
statement. Further, his purpose could have been to point to a grave action 
when she raised an objection about what the shar ‘ (law) has deemed law- 
ful for him, and with such vacillation of the issue it is not suitable for 
restriction. If he intended wives other than her, then he is to be deemed 
truthful morally, but not legally, as it amounts to the restriction of the 
general meaning. Allah knows what is correct. 


Khiyar of the buyer does not prevent the passing of title to him. 


Chapter 92 


Vows About Hajj, Prayer and Fasting 


He said: If a person, while in the Ka‘bah or in another place says, “I am 
under an obligation to walk to the House of Allah, the Exalted or to the 
Ka‘bah,” then he is under an obligation to perform hajj or *umrah on 
foot. If he likes he may ride, but then he has to offer a sacrifice {dam). 
Analogy dictates that he is not obliged to do anything, because he made 
obligatory upon himself what is not an obligatory means of seeking near- 
ness to Allah or is intended essentially. Our opinion has been transmitted 
down to us from ‘All (God be pleased with him). Further, the people 
were accustomed to make hajj and ‘ umrah obligatory through such vows. 
Thus, it is as if he had said, “It is obligatory upon me to visit the House 
on foot” This makes it obligatory for him to go on foot, but if he likes he 
can take a ride and make an offering. We have already mentioned this in 
the topic on religious rites. 

If he says, “It is obligatory upon me to go out or to move towards 
the House of Allah, the Exalted,” then there is no such obligation upon 
him. The reason is that acquiring the obligation to perform hajj or ‘ umrah 
through such expression is not part of the common usage. 

If he says, “I am under an obligation to walk to the Haram or to 
al-Safa wa-al-Marwah,” then there is no such obligation for him. This 
is the view according to Abu Hanlfah (God bless him). Abu Yusuf and 
Muhammad (God bless them) said that because of his statement, “I am 
under an obligation to walk,” he is obliged to perform hajj or 'umrah. If 
he had said, “Up to al-Masjid al-Haram” then the same disagreement of 
views applies. The two jurists are of the view that the Haram is included in 
the House being adjacent to it. Likewise, al-Masjid al-Haram is included 
In House, therefore, mentioning one amounts to mentioning the 
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other. This is distinguished from the case where he mentions a] g 
al-Marwah, because they are separated from the House Accord^ 


the Imam, the creation of the obligation of ihram through such ^ l ° 
sions is not part of the common usage, and it is not possible to eX ^ r?s ' 
obligation through the use of the word “walking” in its actual C ^ alean 

^6 


therefore, the obligation is prevented. 


If a person says, “My slave is free if I do not perform this year” 
thereafter he says that he has performed the hajj with two witne ^ 
tifying that he offered a sacrifice this year at Kufah, then his slave* ^ 
not be emancipated. This is the view according to Abu Hanifah and Air 
Yusuf (God bless them). Muhammad (God bless him) said that l le >U 
emancipated, because this testimony is about an act that is known, which 
is sacrifice. This act necessarily indicates the negation of the performan 
of hajj, therefore, the condition (of the vow) stands fulfilled. The two 
jurists maintain that it is the negation of hajj , because the purpose is to 
establish the negation of hajj and not the offering of the sacrifice (there- 
fore it is not admissible as testimony), because there is no demand for 
such negation (on the part of the public). It is as if they rendered testi- 
mony that he did not perform hajj this year. The utmost that can be said 
is that this negation is within the knowledge of the witnesses, but we can- 
not distinguish one form of adjudication from the other (for purposes of 
adjudication). 

If a person makes a vow that he will not fast, but he forms the inten- 
tion of a fast and fasts for a moment then breaks it, he has violated his 
vow, because fasting is abstaining from acts leading to the breaking of the 
fast with the intention of seeking nearness to Allah. 

If he makes a vow that he will not fast for one day or keep one fast, 
but fasts for a moment and then breaks it, he has not broken his vow. 
The reason is that by this is meant a complete fast that is considered so 
by the law (shar'), and this occurs by terminating it at the end of the day, 
and the day is explicitly mentioned in determining its duration. 

If he makes a vow that he will not pray, but he performs the qiyam, 
ruku 1 , then he does not break his vow. If, however, he also performs the 
prostration and then terminates it, he breaks his vow. Analogy dictates 
that he has violated his oath by commencement taking into account t e 
ruling for the commencement of fasting. The basis for istihsdn is t at 
prayer is an expression for various elements ( arkdn ). Thus, as long as 



Chapter 93 

Vows About Dresses and Jewellery 


If a person says to his wife, “If I wear cloth made of the yarn you spin, 
then it is hady” and he then buys cotton that she spins and weaves after 
which he wears it, it is a hady according to Abu Hanifah (God bless him). 
The two jurists say that he is not obliged to treat it as hady, unless she 
spins yarn from the cotton owned by him on the day of the vow. The 
meaning of hady is charity that is to be given at Makkah, because it is the 
name of the charity made for it. The two jurists argue that a nadhr (vow) 
is valid in the case of a thing owned or when it is associated with the 
cause of ownership, which is not found here. The reason is that clothing 
and spinning by a woman are not causes of ownership. The imam argues 
that spinning by a woman is usually from the yarn owned by the husband, 
and it is the usual that is intended, and this is the cause of ownership. It 
is for this reason that he will break his vow if she spins from the cotton 
owned by him at the time of the vow, because cotton is not mentioned in 
the statement of the vow. 

If a person vows that he will not wear jewellery, but he wears a silver 
ring, he has not broken his vow, because it is not considered jewellery 
according to custom or law, therefore, its use is allowed for men and as 
a seal for sealing things. If it is made of gold, he has broken his vow, 
because it is jewellery, therefore, its use is not allowed for men. 

If he wears a string of pearls that are not inlaid, he does not break 
his vow according to Abu Hanifah (God be pleased with him). The two 
jurists said that he has broken his vow, because it is jewellery in reality 
insofar as even the Qur’an has called it as such. The Imam argues that it 
ls deemed jewellery according to custom, unless it is not inlaid, and the 
basis of vows is custom. It is said that this a disagreement arising from 
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differences of time and age. The fatwa is issued according to 
of the two jurists, because wearing pearls as jewellerv hv tk ° v ‘ e w 
customary. ertlSelv es is 


If a person vows that that he will not sleep on a bed, but h 
on it when on top of it is a blanket ( qiram ), then he has broken h 
because it is a constituent part of the bed, therefore, he will be VOvv ' 
to have slept on it. If he places another bed on it and sleeps oniTh^*^ 
not break his vow. The reason is that something similar to it ' 6 d ° es 
of it and the reference to the first stands terminated. n0t ^ ari 


If he makes a vow that he will not sit on the ground, but th 
sits on a rug or mat, he has not broken his vow, because this can u! 
termed as sitting on the ground. This is distinguished from the case w°h ** 
between the ground and his body is his dress, because that is deemed* 
subsidiary part of him and cannot be considered a barrier. ? 3 


If he makes a vow that he will not sit on a cot, but then be sits on 
cot upon which is a rug or a mat, he has broken his vow, because he is 
considered to be sitting on the cot. Sitting on a cot in practice is usually i n 
this way. This is different from the situation where he places another cot 
on top of it, because it is similar, and reference to the first is terminated 
Allah knows what is correct. 


Chap ter 94 


Vows About Homicide and Causing Injury 

says to another, “If I strike you then my slave is free ” and he 
If a person ^ Js dea j t hen this statement will be construed “while 
strikes ^ reason is ^at striking (hitting) is a term for an act that 
bElS fid and establishes contact with the body. Pain is not realised in 
‘ S P2in ofa corpse. A person who will be tormented in the grave will be 
the ^ ht to life, according to the view of most scholars. The same is the 
br ° l with the giving of clothing, because the meaning is the passing of 
C wnership when used in an unqualified sense. Clothing by way of expia- 
fon belongs to this category, and it is not realised in the case of a corpse, 
unless he intends thereby a covering. It is said that in Farsi it is construed 
to mean clothing. Likewise speech and entering upon someone. The rea- 
son is that the purpose of speech is to make the other person understand 
and death negates this. The meaning of entering upon is visiting a person 
and after death it is his grave that is visited, not the person. 

If he says, “If I give you a bath, my slave is free” and he gives him a 
bath after his death, he has broken his vow (for by not emancipating the 
slave). The reason is that bathing means causing the water to flow and its 
purpose is purification. This stands realised in the case of a corpse. 

If a man says that he will not beat his wife, but then pulls her hair, 
tries to strangle her, or bites her, then he has broken his vow, because 
beating is a term for a painful act, and pain stands realised. It is said that 
he will not break his vow in case of play for it amounts to enjoyment and 
not beating.' 

If a man says, “If I do not kill so and so then my wife is divorced,” 
w hen this so and so is dead and he is aware of it, he breaks his vow. The 

That would mean that if he beats her during play he does not break his vow. 
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reason is that he formed his vow on the basis of life that aii-l 

him, and that is conceivable, therefore, the vow takes off , rei *Ws f 0r 
i. due ,o normal inability. ,f he is no, aware of £ £ 
break h.s vow. The reason is that he based his vow on life V' d ' >e! «M 
mng through him, in which case completion is no, concei,' w Z* '“»■ 
becomes analogous to the issue of the jar- along with ,h. r Th ' 

over it. In that issue there is no detail about having knowla gr "”'» 
correct. 6 ea 8 e - which j s 


J If I do not drink from this jar, .... As discussed earlier. 



Chap ter 95 

Vows About the Demand of Dirhams 


rson says that he will definitely repay his debt soon, then it means 
11 * A that is less than a month. If he says after an extended period 
a peF J t ext ends beyond a month. The reason is that what is less than it 
considered a short period and what is more than that is an extended 
period It is for this reason that it is said after a long period, “I have not 
seen for more than a month. 

If a person says, “I will pay the debt of so and so today,” then he pays 
him, but that person finds that the coins are demonetised, or counterfeit, 
or they belong to a third party, then the person making the vow has not 
broken his vow. The reason is that demonetisation is a defect, but a defect 
does not eliminate the species, therefore, if he permits repayment in such 
coins the debt will be satisfied and the condition of fulfilment of the vow 
will be found. Taking possession of coins claimed by a third party is valid, 
and returning these does not eliminate the fulfilment that is realised. 

If he finds them alloyed with copper or bronze, he breaks his vow, 
because these are not from the species of dirhams so it is not permitted 
to use them in transactions of sarf (currency transactions) and salam 
(advance payment). If he sells him a slave in lieu of the claim and the 
creditor takes possession, he has fulfilled his vow. The reason is that the 
satisfaction of the debt claim is by way of swapping. The condition was 
realised by the mere sale of the slave, but possession has been stipulated 
to affirm it. If he makes a gift of it to him, that is, of the debt claim the 
vow is not fulfilled, due to the lack of swapping, because satisfaction is 
his act, while gift is the extinction of the debt on the part of the creditor. 

If a person vows that he will not take possession of his debt claim in 
parts (some dirhams and not others), and he takes possession of part of 
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it, he has not broken his vow until he takes possession of the 
in parts. The reason is that the condition is possession of the ^t 

but has been qualified by instalments. Note that he spelled 
with respect to the debt that was identified, therefore, it an v° SSessi ° n 
entire debt, and he does not break his vow before it. If he takes S l ° l *' e 

of his debt in two types of measures of weight, and is not occupfe^' 01 * 
anything but the process of weighing in between the two process 
does not break his vow and it is not separate possession. The SeS> . 
that sometimes it is usually not possible to take possession all at ^ * 
a single act, therefore, this discrepancy is exempted. 6 ' n 


If a person says, “If I have any amount except one hundred dirhat 
my wife is divorced,” but he has only fifty dirhams, he does not break h' 
vow. The reason is that the purpose of such statement in common us a 
is to deny any amount in excess of one hundred. Further, the exemption 
of one hundred is the exemption of its constituent parts. Likewise if he 
says other than one hundred or besides one hundred, because all these 
are instruments of exemption. Allah knows what is correct. 


Chapt er 96 

Scattered Issues 


makes a vow that he will not do such and such act, he has to give 
. he ^ rever> because he negated the act in absolute terms, therefore, the 
'retention became general and acted as a general negation. If he makes 
p vow that he will definitely do such and such act, then if he does it once 
he has fulfilled his vow, because what is binding is the commission of the 
act once without being specified. This is the situation of positive action, 
therefore, he fulfils it by commission of the act once. He will break his vow 
when he gives up hope of committing the act, and this will take place due 
to his death or by the destruction of the object of the act. 

lf a ruler takes a vow from a person that he will definitely inform 
him about the entry of each mischiefmonger into the land, then this vow 
continues till the authority of such ruler exclusively. The reason is that 
the purpose is to repel his mischief or the mischief of another through 
deterrence. Consequently, there is no benefit of this after the termination 
of his authority, and such termination is through death or by his removal 
according to the authentic narration ( zahir al-riwdyah). 

If a person makes a vow that he will gift his slave to so and so, but 
that person does not accept the gift, then he has fulfilled his oath, with 
Zufar (God bless him) disagreeing. He compares it to sale, because it is 
die passing of ownership for something similar. We maintain that it is 
a contract of donation, and is completed by action on the part of the 
donor. It is for this reason that he said in the statement that he made a 
Sift, but the donee did not accept. Further, the purpose is the expression 
of donation and is completed through it. As for sale it is an exchange of 
c °unter-values, which requires action from both sides. 
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If a person makes a vow that he will not smell 
he smells rose or jasmine, he does not break his vow^ 0 ^^ PUn 
for a thing that does not have a stem, while these tw’ il C 
If he makes a vow that he will not buy violets a ° dlT 3 Steni ^ 
ular intention, then it will be construed to mean its has n ° p a 
customary usage. It is for this reason that one who^ 0 ]?’ ^ the C* 
to be a seller of violets, and purchase is based upon tlv S SUch oi| is 
that in our usage the term is applied to its petals If h ^ Well> 
with respect to a rose, then it will apply to its petals U m3kes ltl 's v ( ' 
application (not figurative) is this, and usage affirms thea %l 

IflAlofrc •IC'IO/S 10 rn/1 /-» rv, m 4 A 11 Tl_ 1 « In tkfl 

is correct. C1St »l 


violets usage is predominant. Allah knows what 
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Chapter 97 


The Meaning and Proof of Hadd 


Ho said: Hadd literally means prevention. In this sense, the word had, lad 
is applied to mean a guard. In the shan ah (technical sense), it is a penalty 
that is predetermined (fixed) as a right of Allah. Consequently, qisds 
(retaliation) is not called hadd as it is a right of the individual, nor is 
tazir called hadd as it is not predetermined. The primary purpose in pro- 
mulgating it as law is deterrence from acts that are harmful for subjects. 
Purification (from sin) is not the primary purpose in hadd , on the evi- 
dence that it is ordained for the unbeliever as well. 

He said. Zina (unlawful sexual intercourse) is proved through tes- 
timony and confession. The meaning here is proof presented before the 
imam ( qadi ). The reason is that testimony is a manifest evidence and like- 
wise confession, because the truth in it is predominant, especially when 
it concerns the proof of injury and incrimination. As arriving at certain 
knowledge is difficult, manifest evidence is deemed sufficient. 

He said: Testimony is found where four witnesses testify against a 
man or a woman that they have committed zina. This is based on the 
words of the Exalted, ‘Tf any of your women are guilty of lewdness, take 
the evidence of four (reliable) witnesses from amongst you against them; 
and if they testify, confine them to houses until death do claim them, 
or Allah ordain for them some (other) way.” 1 Allah, the Exalted, has also 
said: ‘ And those who launch a charge against chaste women, and produce 
not four witnesses (to support their allegations), flog them with eighty 
stripes; and reject their evidence ever after: for such men are wicked 
transgressors.” 2 The Prophet (God bless him and grant him peace) said to 


’Qur'an 4 : 15 
Qur’an 14 : 4 
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a man who had accused his wife, ‘‘Bring four (witn 
to the truth of your allegation.”* The reason is thafoHh ^ 0 ^ te s , 
four witnesses the meaning of concealment is realised a d St ‘ Pula tion 
mended, while publication is opposed to this purpose 4 thai is ^ 

When they (the witnesses) testify, the imam asks th 
as to what it is and how it is committed, where did the ^ ab ° ut *n a 
zind, when did he commit zind, and with whom did he Cotn Hit 

reason is that the Prophet (God bless him and grant hinT^ 2 '^’^ 
an elaboration from Ma‘iz 3 * 5 about the mode of commissi^^ s ° u Bl)t 
the woman with whom it was committed. The reason is t h° n ^ at) ° ui 
in such a case is obligatory, because it is possible that he co PreCau,ioi i 
act, but not through the vagina even if intended, or that h e mnmted ,lle 
the act in the ddr al-harb, or he committed an act that is barred 
or there is a shubhah or doubt in it that is not known to him ^ ,lme ’ 
witnesses. Accordingly, an exhaustive investigation is to be mad^ '° ^ 
a way for waiving the hadd. e to ^ 

Thus, when they have testified to this effect, and said, “We saw h' 
having intercourse with her through her vagina, like the kohl stick 
the container,” the qadi has enquired about them and they are found * 
be ‘ adl , both through secret and public inquiry, he is to give a ruling ° 
the basis of their testimony. He is not to deem sufficient a public enqudt 
about their adalah, and this to find a way out for waiving the penalty The 
Prophet (God bless him and grant him peace) has said, “Waive the hudui 
penalties as far as you can .” 6 This is different from all other rights accord- 
ing to Abu Hanifah (God bless him). We will elaborate the meaning of 


3 ATZayla'i says that the tradition is gharib with these words, however, Abu Yaia al- 
Mawsili has recorded a tradition in the same mean i ng in his Musnad, “Four witness else 
the hadd on your back.” Al-Zayla ‘1 then records a large number of traditions that convey 
similar meanings. Al-ZaylaT, vol. 3, 306. 

■’The underlying hikmah mentioned by the Author is extremely important for under- 
standing the nature of the offence of zind and how it is treated in Islamic law. In our view, 
unless the factor of concealment is appreciated, the nature of the offences of zind and 
qadhf cannot be understood. 

5 It is recorded by Abu Dawud. Another tradition conveying a similar meaning is also 
recorded by Abu Dawud as well as al-NasaT, ATZayla'i, vol. 3, 308. 

6 It is recorded in different versions from ‘A’ishah, 'All and Abu Hurayrah, God bi 
pleased with them all. The versions are recorded by al-Tirmidhi, aTHakam. al-Dar qutni 
and Abu YaTa al-Mawsili, ATZayla'i, vol. 3, 309. 
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‘adalah, both public and secret, in the Book of Testimony, 

A^* hammad al-Shaybam) said in al-Asl that he is to restrain him 
\, ed a bout the (moral probity of) witnesses who are making 
till h« haS aS 0 f the offence. The Messenger of Allah (God bless him and 
all e £ atl ° n ace ) restrained a man on the basis of an accusation. This is 
grant hin l P l 1 de bts where there is no imprisonment prior to the mani- 
differe nt ' r ° . . ^ ybe distinction will be made evident for you, Allah, 

willing. 

Quduri) said: Confession is where a major and sane person 

to the commission of zina. He does this four times in four 

confr sses sess j onSj with the qadi rejecting his confession each time he 

(differen ^. or j t y and san ity have been stipulated, because the state- 

ITia ^ eS of the minor and insane are not considered (are inadmissible), 

rnentS °se they are not liable for hadd. The stipulation of four (confes- 

° r I** our view. According to al-Shafi‘I a single confession is sufficient, 

S1 ° the analogy of the remaining rights. The reason is that it (a single con- 

00 manifests the truth, and the repetition of the confession does not 

u re the manifestation of the truth, as distinguished from increase in 
enhance . 

the number of witnesses (to four). 


We rely on the tradition of Ma iz (God be pleased with him). The 
Prophet (God bless him and grant him peace) delayed the implementa- 
tion of the hadd till the confession was completed by him four times in 
four sessions. If what is less than this was sufficient to bring out the truth, 
he would not have delayed the matter for the proof of the obligation (of 
implementation). Further, the testimony was made exclusive by increas- 
ing the number of witnesses, likewise the confession. This was done due 
to the gravity of the offence of zind and to realise the meaning of conceal- 
ment. It is necessary to have different sessions, on the basis of what we 
have related, because the unity of session affects the establishing of the 
different elements that need to be proved, and in case of a single session 
it gives rise to the possibility of focusing on a single element. Confession 
depends upon the person confessing, therefore, it is his sessions that are 
taken into account and not those of the qadi. Separate sessions means 
that the qadi sends him out each time he confesses so that when he goes 
out the qadi can no longer see him and he then returns and confesses 
a gain. This is reported as an opinion of Abu Hanifah (God bless him), 
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because the Prophet (God bless him and grant him peace) reject A 
each time and he went out disappearing behind the walls of Mar 

He said: When his confession four times is complete, he is to 
about zind, as to what it is, how it is committed, where he comm^ ^ 
and with whom? If he elaborates all this, imposition of hadd " 
binding, due to the completion of proof. The rationale underlying?^ 
questions we have elaborated in the topic of shahddah (testimon )u 
did not mention here the question about time, but he did mention ■ • 
the topic of shahddah, because limitation of time prevents the renderin' 1 
of testimony though not a confession. It is said that if he did question him 
about it, it would be valid due to the possibility of his having committed 
it during his minority. 

If the person confessing retracts his confession prior to the execu- 
tion of the hadd or during it, his retraction is to be accepted and he 
is released. Al-Shafi‘T (God bless him), and this is also the view of Ibn 
Abl Layla (God bless him), the hadd is to be implemented for it became 
obligatory through his confession, therefore, it is not annulled due to his 
retraction or his denial, just as if it had become obligatory through tes- 
timony and stood proved like qisas (retaliation) and the hadd of qadhf 
(false accusation of unlawful sexual intercourse). We argue that retrac- 
tion is a report that is probably true and is just like confession, and there 
is no one who holds him to be lying, therefore, a shubhah is established 
in his confession. This is distinguished from the cases where the rights of 
the individual are involved, which are qisas and the hadd of qadhf, due to 
the existence of those who hold him to be lying. This is not the case with 
what is purely the right of Allah. 


Chapter 9 8 


The Nature of Intercourse That Gives Rise to 
Hadd 


He said: Intercourse that gives rise to hadd is zind. In technical legal 
l e g uage and in usage it is sexual intercourse of a man with a woman 
through the vagina without lawful ownership (of such access) and with- 
out the shubhah (justifed yet erroneous belief) of ownership (of such 
access). The reason is that it is an act that is prohibited and the pro- 
hibition is absolute when it is devoid of ownership or its justified but 
erroneous belief. This is supported by the words of the Prophet (God 
bless him and grant him peace), “Waive the hudud in case of justified yet 
erroneous belief ( shubhah)."' 

Thereafter, shubhah is of two types. The first is called shubhah ft al- 
ji'l (doubt in the act) also called the doubt of ambiguity (ishtibdh). The 
second is called shubhah ft al-mahall (doubt in the subject-matter) also 
called legal doubt [hukmiyyah) . The first is realised in the case of a per- 
son for whom it has become ambiguous, because the meaning is that 
he considers an evidence that is not really the proper evidence. In this 
probability is essential for the realisation of ambiguity. The second arises 
by adducing evidence that negates the prohibition itself, but it does not 
depend upon the conjecture of the offender or his belief. 

Hadd is not enforced in both cases, due to the absolute meaning of 
ihe tradition. Paternity is established in the second type of shubhah if he 
claims it, but it is not established in the first type even if he claims it. 
Tbe reason is that in the first type the act is purely zind, but the hadd is 


'h is gharib in this version. It is recorded by Ibn Abi Shaybah and is found in the 
mad of Abu Hanlfah (God bless him). Al-Zayla'i, vol. 3 , 333- 


211 


212 


1 

ft 


Al-Hidayah 




not enforced due to a factor that is referred back to the 
the ambiguity created in his mind. In the second it is not T’ * nd this 's 
as zmd. Shubhah ft al-fi'l is committed with eight types ^ pUr <% 
slave girl of the offender’s father, of his mother, and of his the 

divorced thrice while she is in her waiting period; the woman.!- W,fe 
irrevocably in lieu of wealth while she is in her ‘ iddah ■ the u , Ced 
whom the master has emancipated and she is in her waitine 
slave girl ot the master with respect to the slave; and the pledged I the 
with respect to the mortgagee, according to the narration in the BoT* 
Hudud. In all these cases there is no hadd for the offender if he | • ° f 
that he thought she was permissible for him. If, however, he says £7? 
knew that she was prohibited for him, he is to be awarded hadd * " e 

Shubhah fi al-mahall occurs in six cases: the slave girl of his son' 
the woman divorced irrevocably through figurative expressions; the slave 
woman sold to buyer prior to delivery with respect to the buyer; the 
woman entitled to dower prior to its possession by her with respect to 
the husband; a slave girl owned jointly with respect to one co-owner 
the pledged slave girl with respect to the mortgagee, according the nar- 
ration from the Book of Rahn. In these six cases hadd is not enforced, 
even if he says I knew that she was prohibited for me. Thereafter, doubt 
is established, according to Abu Hanlfah (God bless him) on the basis of 
‘aqd (contract), even if it is agreed upon for its prohibition and he knows 
about it. According to the rest, shubhah is not established if he had knowl- 
edge of the prohibition. This will be obvious in the case of the marriage 
within the prohibited degrees, as will be coming up, God, the Exalted, 
willing. 

Now that we have understood this (we say:) 


If a person divorces his wife thrice and then has intercourse with her 
during her ‘ iddah following which he says that he knew that she was 
prohibited for him, he is to be subjected to hadd, due to the extinction, 
from all aspects, of ownership that legalises access. In this case shubhah is 
negated. The Quran stated the negation of permissibility here and on this 
there is ijmd‘ as well. The opinion of one who opposes this is not taken 
into account for it is opposition not disagreement. If he were to say, 
thought she was permitted for me,” he is not to be subjected to h ^ 
because the ambiguity of the subject-matter persists. The reason is t 
the effect of ownership continues with respect to paternity, confinemCT 
to the house, and maintenance, therefore, the uncertainty in his nun 
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■ to account for waiving the hadd. The umm al-walad emancipated 
take* 1 a wo man who has obtained khul' and the one who has 
by ^-^rced'in lieu of wealth are in the position of the woman divorced 
been <h v0 l ' the prohibition based upon consensus and the continuity 
^effects .taring ‘iddah. 

t he says to her, “You are free,” or “You are absolved,” or “Your affair 
1 hands,” and she chooses herself, after which he has intercourse 


is in y ° dur ; ng her ‘iddah and says that he knew she was prohibited for 
wl “ 1 ke i s not to be subjected to hadd, due to the disagreement about this 
hi,n ’ , amon g the Companions (God be pleased with them). It was the 
,, 0 f ‘Umar (God be pleased with him) that this amounts to a sin- 

°r vocable repudiation. Likewise the response in the remaining cases of 
j. at j on through figurative expressions. Likewise if he intended three 
reP diations (in figurative expressions) due to the existence of disagree- 
ment (of the Companions) along with this. 


tf a woman, other than his wife, is brought to him on his wedding 
night, and the women bringing her say, “She is married to you,” follow- 
ing which he has intercourse with her, he is not to be subjected to hadd. 
He is liable for her dower. ‘Umar (God be pleased with him) gave this 
decision in such a case. She also has to undergo ‘iddah. The reason is that 
he relied upon an evidence and that was a report about the subject-matter 
of ambiguity. The reason is that one does not distinguish between one’s 
wife and another woman on the first meeting. Consequently, he is like 
one who has been deceived. The person who commits qadhf against him 
(on this account) is not to be awarded the hadd, except according to one 
narration from Abu Yusuf (God bless him), because ownership (of legal 
access) is absent in reality. 


If a man Ends a woman on his wife’s bed and has intercourse with 
her, he is to be subjected to hadd. The reason is that there is no ambiguity 
here due to the long association (with his wife). The ambiguity is not 
based upon a dalil here. The reason is that some women in the prohibited 
degree, who are present in her room, may sleep on her bed. Likewise if he 
is blind, because it is possible for him to distinguish through questioning 
and other means, unless he calls out to the stranger and she responds 
sa )*ng that she is his wife, and he has intercourse with her, because a 
,e port is valid evidence. 
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Book XI: 


If a person marries a woman with whom his nikdh is 


not lawful : 


he has intercourse with her, he is not to be subjected to h dd U ' and 
ing to Abu Hanifah (God bless him). He is, however, liable * aCC ° rd ' 
penalty if he knows about such prohibition. Abu Yusuf, Muha ^ ^ S ° me 
al-Shafi'I (God bless them) said that he is to be subjected toT^ 3 ^ 
was aware of the prohibition, because it is a contract that has 
concluded for its subject-matter, therefore, it is meaningless, astf'it h 
been associated with males. The reason here is that the subject-m ^ 
of the transaction should be the subject-matter for its legal effects^T^ 
the legal effect is permissibility, while the woman here is in the pr^hih 
ited degree. Abu Hanifah (God bless him) relies on the argument that 
the contract has been concluded in conformity with its subject-matter 
because the subject-matter of the transaction is one that suits its purpose 
for females are the daughters of Adam who are meant for procreation 
which is the purpose. Thus, it is necessary that the contract be concluded 
for all its legal effects, except that this contract fell short of full permis- 
sibility (due to the text), therefore, it gives rise to shubhah. The reason 
is that shubhah is something that resembles what is established, and is 
not the exact thing that is established. He has, however, committed an 
offence, and as there is not fixed penalty for it he is to be awarded tazir. 


If a man has intercourse with a strange woman through locations 
other than the vagina, he is to be awarded ta‘zfr, because it is an offence 
for which there is no fixed penalty. 


If a man has intercourse with his wife through a location that is 
makruh (rectum), or commits an act similar to the acts of the People 
of Lot, there is no hadd for him according to Abu Hanifah (God bless 
him), rather he is to be awarded ta‘zir. The addition in al-)dmi‘ al-Saghir 
is that he is to be imprisoned. The two jurists maintain that it is like zina, 
therefore, he is to be subjected to hadd, which is also one opinion from 
al-Shafi'I (God bless him). The two jurists argue that it carries the mean- 
ing of zind, because it is the satisfaction of lust through a location that 
is aroused in a manner that is completely a sexual act and invokes pure 
prohibition due to the intention of unlawfully spilling sperm. The Imam 
argues that it is not zind due to the disagreement of the Companions 
(God be pleased with them) about the obligation of burning with re, 
making a wall fall on them, and dropping from a high place face down^ 
wards followed by the raining of stones on them. Further, it is not in 
meaning of zind for it does not amount to the wasting of children no 
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■ n about parentage. Likewise it is a lesser offence as the desire is 
confa sl ° side whi ] e the desire in zind is from both sides. In addition to 
fr0fn °hat has been related by way of traditions is to be construed as a 
this- # ^ be awar ded by way of siydsah or is to be awarded to one who 
penalty hornosexua lity as lawful. The act, however, is to be punished 
ronsm er as we have elaborated. 


with taW m 


There is no 


hadd for a person who commits bestiality, because it does 


the meaning of zind insofar as it is an offence, and also with 
n0t C Tto desire as a normal person is repelled by it. The cause for it 
r£sp£C ntr0 Ued sexuality and extreme lewdness, therefore, this offence is 
5 “to be concealed, however, the offender is to be subjected to ta'zir. The 
n0t °t that the animal is “to be slaughtered and burned ” 1 is for ending a 
discussion about it, and that too is not obligatory. 

If a person commits zina in enemy territory or in an area controlled 
bv rebels and then moves over to us ( ddr al-lsldm), he is not to be sub- 
• cted to the hadd. Al-Shafi'I (God bless him) said that he is to be awarded 
hadd. The reason is that by professing the Islamic faith he has chosen to 
b e bound by its ahkdm wherever he is located. We rely on the saying of 
the Prophet (God bless him and grant him peace), “The hudud are not to 
be implemented in the ddr al-harb'.’ 1 The purpose is deterrence and the 
authority of the imam is cut off in these territories, therefore, the obliga- 
tion becomes devoid of any purpose. The hadd is not to be implemented 
after he has moved out of these territories, because it was not obligatory 
initially and cannot be converted into an obligation now. If the person 
who has such authority to implement the hadd takes part in the battle 
himself, like the khalifah or the governor of a city, he is to implement 
the hadd in the case of a person who commits zind in his military camp, 
because he is under his authority. This is distinguished from the military 
commander or the commander of a detachment, because the authority 
to implement the hudud is not delegated to them. 

ff an enemy male enters our territory on amdn (safe-custody) and 
commits zina with a Dhimmiyyah, or a Dhimmi with an enemy woman, 

■t is ghanb in these words, however, a similar tradition is recorded by the compilers 
01 ^ four Sunan. Al-Zayla'i, vol. 3 , 342. 

Ak- v- 1S g>mTlb in these words> but is rec °rded by al-Bayhaqi from al-Shafi'i from 
u 'usuf (God bless him). Al-Zayla'i, vol. 3, 343. There are atiiar conveying the same 
m eaning. Ibid. 
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the DhimmI and the Dhimmiyyah are to be awarded the hadd 
ing to Abu Hanifah (God bless him), while the enemy, male or f CC ° rd ‘ 
are not to be subjected to hadd. This is also the opinion of Muh 
(God bless him) in the case of a Dhimmi, that is, when he has i n t’ e amma<1 
with an enemy woman. If, however, an enemy male has im 
with a Dhimmiyyah, they are not to be subjected to hadd accordin^ 
Muhammad (God bless him), which is the earlier opinion of AbQ r ^ 
(God bless him). Abu Yusuf (God bless him) said that they are a ]i 
be subjected to the hadd , which is his second opinion. Abu Yusuf (God 
bless him) argues that the person entering our territory on safe-conduct 
( musta'min ) has agreed to make our ah karri pertaining to the mu'dmalat 
binding on himself during the period of his stay, just as the Dhimmi 
has agreed to abide by them for his entire life. Consequently, he is to be 
awarded the hadd oiqadhf and is to be subjected to qisas (retaliation), as 
distinguished from the offence of drinking khamr, because its permissi- 
bility is part of his faith, The two jurists argue that he has not entered for 
taking up residence, but for a need like trade and so on, therefore, he does 
not become a resident of our territory, due to which reason he is facili- 
tated in returning to the dar al-harb. For the same reason a Dhimmi ora 
Muslim are not subjected to qisas if they kill him. He has agreed to abide 
by the laws that help him attain his purpose, and these are the rights of 
individuals. If he has agreed to seek justice then he must give justice too 
and qisas and the hadd of qadhf are the rights of these individuals. As 
for zina it is purely a right of the shar' (law). For the distinction drawn 
by Muhammad (God bless him), he argues that the basis in the category 
of zina is the act of the male, while a woman is in a secondary position, 
as we will be mentioning, God, the Exalted, willing. Consequently, pre- 
vention of the hadd in the case of the primary actor requires that it be 
prevented in the case of the secondary actor as well. As for prevention 
in the case of the secondary actor, it does not lead to prevention in the 
case of the primary actor. The parallel for this is where a major male has 
intercourse with a minor girl or with an insane woman, or where a major 
female facilitates the minor or an insane male. 

Abu Hanifah (God bless him) argues that the act of the enemy 
musta min is zina, because the prohibitions in the divine communication 
are addressed to him, even though he is not an addressee for all our laws, 
according to the authentic narration, in the light of the principle follow* 
by our School. Facilitating is an act that amounts to zina, and it gives rise 
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bUgation of hadd for her, as distinguished from the minor and the 

to lhe ° s T , iey a re not addressees of the communication. The parallel of 

> nsane Agreement is where a person is coerced by one willing, where the 

th ‘ S dl woman is awarded the hadd, but not the man coerced, in his view. 

to Muhammad (God bless him), she is not subjected to hadd. 

^ CC °u said: If a minor male or an insane male commits zina with a 

C |i who made him yield, then there is no hadd for him nor for her. 

" ,oma ^nd al-Shafi'T (God bless them) said that hadd is obligatory for her. 

Zu ar „i, n one narration from Abu Yusuf (God bless him). If a per- 
This IS dlou v . - . * 

who is mentally sound has intercourse with an insane woman or a 
minor girl (who * s usua ^Y considered of age for sex), the man alone is 
mbe subjected to hadd. This is based upon consensus ( ijma ). The two 
ists ( Zufar and al-Shafi‘1) argue that the obstacle from her side does 
not prevent the awarding of hadd to him, so also an obstacle from his 
side The reason is that each one of them is to be held accountable for his 
nr her act. We argue that the act of zina is realised on his part, while she is 
merely the subject-matter of the act. It is for this reason that it is he who 
is called the one committing intercourse and zina. The woman is the pas- 
sive party and she is the one whom zina is committed, except that she has 
been called a zauiyyah in the figurative sense, using the act of the active 
party for the passive, like saying pleased for pleasing. Another reason is 
that she is causing it through facilitation, therefore, the hadd is linked to 
her for facilitating the evil of zina. The act of zirid is the act of one who 
has been commanded to avoid it and he has sinned by undertaking it, but 
the act of the minor is not of this nature, therefore, hadd is not suspended 
on it. 4 

He said: If a person is coerced by the sultan to commit zina and he 
does it, there is no hadd for him. Abu Hanifah (God bless him) used to 
say earlier that he is to be awarded hadd, and this is the view of Zufar 
(God bless him) as well. The reason is that intercourse on the part of 
the male is not possible without erection of the penis, and erection is an 
evidence of consent. Thereafter he retracted this opinion and said that 
P ere ‘ s no hadd for him as the cause of duress is apparently in existence. 
Uf ther, erection is a vacillating evidence as it sometimes occurs without 
tention, as it occurs on the basis of nature not voluntarily, like in the 

cither" ° th / r WOrds ’ as the act of the minor is not zina, her act cannot be called zina 
with i as dls, ‘nguished from the act of the male in this case when he has intercourse 
a minor. 
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case of the person sleeping, therefore, it gives rise to shuhu 
other than the sultan were to compel him, he is to be ‘ ,f SOn *on e 

according to Abu Hanlfah (God bless him). The two j ur “, ed to faftfc 
not to be awarded hadd in this case either as coercion is ? thatI »e JS 
person other than the sultan. The reason is that the effect!* f fr ° m * 
fear of death and that is possible on the part of another nJs ^ is ^ 
Imam’s opinion coercion on the part of another person is n 7t t °°‘ k the 
except rarely, for he is able to seek help from the sultan or 
of Muslims, and it is also possible for him to repel it himself b T gr ° Up 
weapons. Something that is rare is not assigned a general rule 7 * ^ 
hadd is not to be waived on account of this. This is distinguished' fr^' 
the case of the sultan, because in this case he is not able to seek hel t ° m 
another quarter nor is he able to revolt against him through the^ f 
weapons, therefore, the two cases are different. e °' 

A person who confesses four times in different sessions that he had 
unlawful sexual intercourse with such and such woman, but she claims 
that he married her or she confesses and the man says that he married 
her, then there is no hadd for him and he is liable for the payment of 
dower in this case. The reason is that the claim of nikdh is probably true 
and it takes place between two parties, therefore, it gives rise to shubhah. 
Consequently, when the hadd is dropped dower becomes obligatory due 
to the sanctity of the prohibition of having sex. 

He said: Each act that the imam, who does not have another imam 
above him, commits, there is no hadd for him, except qisas, for which 
he is liable, and he is also liable for financial claims. The reason is that 
the hudud are rights of Allah and their implementation falls within his 
authority and of no other person, and it is not possible for him to imple- 
ment the hadd against himself, for there is no benefit of doing so. This 
is distinguished from the rights of individuals, because these are claimed 
by the authorised heir either due to his own ability or through cooper- 
ation and the force of the Muslims, and qisas as well as financial claims 
are within these rights. As for the hadd of qadhf, the jurists said that the 
predominant right in it is the right of the law ( shar' ), therefore, the ru e 
for it is the same as the rule for the remaining hudud, which are the rig ts 
of Allah. Allah, the Exalted, knows what is correct. 


Chapter 99 


Testimony of Hadd and its Retraction 


He said- If witnesses testify with respect to a hadd that is time barred, 
when they were not prevented from rendering it due to their great dis- 
tance from the imam, their testimony will not be accepted for cases other 
than qadhf. It is stated in al-Jami ‘ ai-Saghir: If witnesses testify against 
the accused for theft or drinking of khamr or zina after the passage of 
a duration, it is not to be accepted, and the offender will be liable for 
compensating the stolen goods. The principle in this is that the hudud 
are purely rights of Allah, the Exalted, and lapse on account of the limi- 
tation of time, with al-Shafi‘i (God bless him) disagreeing with this. He 
considers them the rights of individuals. Nor is the confession annulled 
in his view on account of time, and it is one of the two methods of proof. 
Our view is that the witness has an option of taking up two kinds of con- 
sequences: rendering of testimony or concealing the offence. If the delay 
is on account of concealment then coming forth with testimony after this 
is due to their awakened malice or enmity that has brought them into 
action, therefore, they are to be accused of this. If the delay was not due 
to concealment, he has become a fdsiq who has sinned, and we are certain 
of treating this as a prevention. This is distinguished from a confession, 
because a person usually does not incriminate himself. The hadds ofaind, 
drinking of wine and sariqah are pure rights of Allah, due to which reason 
it is valid to retract the confession in them after having made it, therefore, 
time acts as limitation in these hudud. As far as the hadd of qadhf is con- 
cerned, there is a right of the individual in it insofar as it involves the 
repelling of injury from him. Consequently, it is not permitted to retract 
a confession in this offence after such confession has been made. Time 
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does not act as a limitation in cases involving ih*. • . 
uals. Further, the lodging of a complaint is a conditfon^ ^ 
delay on the part of the witnesses can be construed to lt ’ *eref 0r 
of a complaint. Consequently, it is not permuted ,he *W 

ln th '^ CaSC . aS d^ngu.shed from the hadd of sariqai^ ^4 
complaint ,s not a condition for this hadd as it is a n,,, f ma W 
the Exalted, as has preceded. It is only stipulated for thefi' 8 ^ ° fAlla h 
within it. Further, as the hukm revolves around the hnZ k^'* 1 clai m 
of Allah, the Exalted, the proving of the allegation is not r ‘ ght 

sideration in each individual case, In addition to this theft i ?° COn ' 
in stealth at a time of inattention on the part of theowner^?* 1 ^ 
is imperative for the witness to identify him a. once, and by con* ?*’ k 
he becomes a sinful fdsiq. Thereafter, the limitation of time j u T a m8U 
vents testimony at the initial stage, it prevents the implementation T 
the decision of the qdcii, in our view, with Zufar (God bless him) dis * 
mg. Thus, if he runs away after part of the hadd has been implemented 
(like stripes) and is captured after the passage of the time of limitation 
he is not to be subjected to hadd (again). The reason is that the passage 
of time with respect to adjudication is also part of the hudud. 

The jurists disagreed about the duration of time for purposes of lim- 
itation. Muhammad (God bless him) indicated in al-Jdmi' al-Saghir that 
it was six months, for he said it is after a hin. This is what al-Tahawt too 
has indicated. Abu Hanifah (God bless him) did not fix a period for this 
and left it to the discretion of the qadl in each age. It is also reported from 
Muhammad (God bless him) that he determined it to be one month, 
because what is less than this amounts to acting swiftly. This is also one 
narration from Abu Hanifah and Abu Yusuf (God bless them), which is 
correct. This is the position when between them and the qadi the dis- 
tance is not that of one month of travel. If it is such a distance then 
their testimony is accepted, because what was preventing them was the 
distance from the imam, therefore, the allegation of malice is not estab- 
lished Taqadum (limitation) in the case of the hadd of drinking is ttu 
same according to Muhammad (God bless him), and according to 1 e 
two jurists it is to be determined on t he basis of disappearance of sine 
as will be coming up in its chapter, God, the Exalted, willing. 

If the witnesses testify against a man that he had intercourse 
such and such woman who is not present, he is to be subjected to >o ^ 
but if they testify that he stole from so and so and he is not present, 
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. „ subjected to hadd. The reason is that by absence, the complaint 

too . if ic a in tV. « _ r .1 r. « 


he • , , . • • vvmpiau 1 l 

n ° tt0 jnfructuous, and it is a condition in the case of theft, but not 
beC ° her presence there is a likelihood that a shubhah may arise,' but 
zi0‘ ^ kilties are not taken into account in this case, 
cuch that he had intercourse with a woman whn m tWaii /1 a 


testify that he had intercourse with a woman whom they do 
*' 1 ^ he i s not to be subjected to hadd, due to the probability that he 
n ° l ^havc done so with his wife or his slave girl. In fact, there is a higher 
lTlig,lt | UtV of this- 1 ,f he confesses havin B done s° (with an unknown 
proba n k e su bjected to hadd, for he is supposed to know his 

womans nt 

Wlfe °j Jo witnesses testify that that he had intercourse with so and so 
coerC ed her, while two others testify that she submitted voluntar- 
an the hadd is to be waived from both, according to Abu Hanifah (God 
1 him), which is also the opinion of Zufar (God bless him). The two 
^ L ' t said that it is only the man who is to be subjected to hadd, because 
oTtheir agreement about the obligation in which one of them has com- 
mitted an additional offence, which is coercion. This is not so in her case, 
because her consent is the condition for the proof of the obligation as far 
as she is concerned, and this is not established due to their disagreement. 
The Imam argues that zina is a single act that is relevant to both, how- 
ever, the two witnesses claiming consent have committed qadhf against 
them. The hadd is waived for both due to the two witnesses of coercion, 
because zina on her part is under coercion, while qadhf tries to do away 
with the the presumption of chastity in her case, thus, the two witnesses 
of consent become litigants with respect to them. 3 

If two witnesses testify that he committed zina with a woman at 
Kufah, while two others testify that he did so with her at Basrah, the 
hadd is waived for all. The reason is that the act witnessed is the act of 
zina and it differs with a difference in location and the nisdb of witnesses 
(four) is not complete for either. The witnesses are not to be awarded the 
hadd (of qadhf), with Zufar (God bless him) disagreeing, because there 
is a probability ( slutbhah ) of the unity of the offence taking into account 
the form and the woman. 

If the witnesses differ about the location within a single room, the 
tnan and woman are both to be awarded the hadd. The meaning is that 


Tor she might claim that she is married to him or is his slave girl- 
‘For the presumption is that a Muslim does not commit zina. 
Consequently, their testimony against them is not admissible 
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each set of two witnesses testify about a different location 
room. This is based on istihsan, while analogy dictates that 
not become obligatory, because of the difference in location ^ d ° es 
The basis for istihsan is that the two locations can be made to^ 
by saying that the act began in one location of the room and ^° nf ° rm 
another due to the lack of (too much) space in the room I n th ^ 31 
native, the act was committed in the middle of the room, but tho* ^ 
were in front treated it as one location and those at the back another ^ 0 

If four witnesses testify that the man committed zina with a w 
at Nukhaylah ' 1 at sunrise, while four others testify that he com ° man 
zina with the woman at Dayr Hind, the hadd is to be waived for all a 
for the man and woman, because we are certain that one unascertained 
group of witnesses is lying, and as for the witnesses due to the probabilh 
of one of the groups being truthful, y 

If four witnesses testify against a woman about zina and she is a vir- 
gin, the hadd is waived from the two accused and from the witnesses as 
well. The reason is that zina is not established with the existence of vir- 
ginity. The meaning of the issue is that women examine her and when 
they say that she is a virgin, then their testimony is proof for the waiving 
of hadd, but it is not testimony for establishing hadd. It is for this reason 
that the hadd is waived in her case, and in their case it does not become 
obligatory. 

If four witnesses testify that a man has committed zina when these 
witnesses are blind or have been awarded hadd for qadhf or one of 
them is a slave or has been awarded hadd for qadhf then all of them 
are to be subjected to the hadd of qadhf, but the person against whom 
they rendered testimony is not to be awarded hadd. The reason is that 
even a financial claim is not established through their testimony so how 
can hadd be established, for they are not eligible to render testimony. 
The slave is not eligible for witnessing or rendering testimony, therefore, 
even the probability of zina is not established here as zina is established 
through the rendering of testimony. 

If they render such testimony and they are fdsiqs or it is discovered 
that they ar e fasiqs, they are not to be awarded the hadd. The reason is 
that a fasiq can bear and render testimony even though in the rendering 
of testimony there is a type of shortcoming due to the allegation offisq- 
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*/K place near Kufah. 
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e as° n that the decides on the basis of the testimony 
Executed in our view. The probability of the existence zina 


"fa fasti i f ^ u gh their testimony, however, taking into account the 
,. eS tabli she • tes timony due to the allegation of fisq the proba- 


[S e stabl ,sn {heir testimony due to the allegation of fisq the proba- 
s j,ort c0tl1in ® e of zina is also established. It is for this reason that both 
bility ot ( Z jna and qadhf) are prevented. The disagreement of al- 
forrns of h a ^ eSS ] lirn ) w ill be coming up later based on his principle that 
Shafi ' 1 | G ° ot e |igible for giving testimony, for he is like a slave in his view 
"° ses of testimony). 

(for P u ” ^ 0 f witnesses falls short of four, they are to be awarded 

Ift W (for qadhf). The reason is that they have committed qadhf for 
foe had ^ w jj en t h ere j s a shortage of number, and the moving out 

Tthe category o (qadhf is on the basis of number. 

° f four persons testify against a person that he committed zina and 
h ected to stripes on the basis of their testimony, but it turns out 
he lS o S ne o( (hem was a slave, or was already convicted for qadhf they are 
|obe° awarded the hadd. The reason is that they have committed qadhf 
for the witnesses are just three. 

They are not liable, nor is the treasury liable, for the arsh (compen- 
sation) to be paid to the person subjected to stripes. If he is subjected 
to stoning ( rajm , his blood-money ( diyah ) is to be paid by the trea- 
sury. This is the position according to Abu Hanifah (God bless him). 
The two jurists said that the arsh for stripes is also to be paid by the 
treasury. This feeble servant, may Allah keep him in his protection, said: 
The meaning is that if he wounds him. The same disagreement governs 
the issue when he dies from the stripes. Accordingly, when the witnesses 
retract their testimony, they are not liable for compensation, in his view. 


but in the opinion of the opinion of the two jurists they are liable. The 
two jurists argue that the obligation arising from their testimony in abso- 
lute terms is stripes (that includes wounds and other things), because 
avoiding some kind ot injury is beyond the power of the executioner, 
therefore, the obligation includes one who will wound and others. Con- 
sequently, the injury is attributed to their testimony, and they are liable 
1 K| CaSe retract ' on If they do not retract, the compensation becomes 
0 'gatory for the treasury, because in this case the act of the executioner 
1S transferred to the qadi, and he is the official representing Muslims, thus, 
ompensation from their wealth becomes obligatory. In this it resembles 
SCS 0 ^ ra ) m and qisas. According to Abu Hanifah (God bless him) what 
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is obligatory is the implementation of stripes, which am 
strokes, but not wounding or causing fatal injury. Thus t0 Pai «ful 
not injure, unless it is due to the executioner because of lack d ° 
therefore, the error is to be confined to him. It is, however 0 ° f trainin g, 
make compensation obligatory for him, according to the so" 0 !^ 0 ^' 0 
so that the people are not prevented from implements tlw ° J pini ° n ' 
of fear of financial penalties. e • out 

If four persons testify by transmitting the testimony of f 
nesses (hearsay), he is not to be subjected to hadd, insofar as th ° Ur . Vvit ' 
increase in the shubhah and there is no necessity of bearing such s^n ^ 
If the original witnesses then come and testify that they saw the off ^ 
at that location, even then he is not to be subjected to hadd. The me 
is that they testify that they saw the actual crime themselves. The reas" 8 
is that their testimony has been rejected in some respects by the rejection 
of the testimony of the secondary witnesses with respect to this offence 
itself, for they were standing in their place with respect to the the com- 
mand and bearing of testimony, The witnesses are not to be subjected to 
hadd either, because their number is complete and the prevention of the 
hadd, with respect to the accused, was due to a type of shubhah, and this 
is sufficient for the waiving of hadd, but not its imposition. 

If four witnesses testify against a man about the offence of zi nd and 
he is subjected to rajm, then each time a witness retracts he is to be 
subjected to hadd and is made liable for one-fourth of the diyah (blood- 
money). As for the compensation, the reason is that the witnesses whose 
testimony still remains unretracted owe three-fourths of the amount due, 
therefore, the one retracting is required to pay one-fourth of the amount 
due. Al-Shafi‘i (God bless him) said that what is obligatory is execution 
and not wealth. This is based on his principle upheld for qisds, and we 
shall elaborate it in the topic of Diyat, God, the Exalted, willing. As for 
the hadd , it is the opinion of our three jurists (God bless them). Zufar 
(God bless him) said that he is not to be subjected to hadd. The reason is 
that if the retracting accuser ( qadhif ) is alive, then his qadhf is annulled 
by the death of the person stoned, and if he is dead then the offender was 
stoned through the judgement of the qddi, and this gives rise to shubhah. 
We argue that the testimony is converted into qadhf due to retraction, 
because by retraction his testimony is vitiated and in such a state it h 
deemed as qadhf of a dead man. As the proof is vitiated, what is based 
upon it is also vitiated, and that is the judgement against him, therefore. 
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. e rise to shubhah. This is distinguished from the case where 
■ t does n0t co mmits qadhf against him, because he is not a muhsan 
3 noth er P erS ° tQ an other due to the existence of the judgement against 
*ith r eferenC 

him- , j j s s tLll not implemented when one of the witnesses 

If l ^ e . 'testimony, all of the witnesses are to be subjected to hadd 
retract 5 his war( j e( j t o the accused is not enforced. Muhammad (God 
and the (W t j iat t he one retracting is to be awarded hadd exclusively, 
bless him) sa ‘ estjmon y has been strengthened through the judgement, 
because nQt vitiated except in the case of the retracting witness. 
therefore^ 1 ^ retracts a ft er the implementation of the judgement. The 
Likewise » ^ that {he implementation is on the part of the judicial 

two juris s ^ eref - ore) it is a S if one of them retracted prior to the deliv- 
aUth °/the judgement, therefore, the hadd was not enforced against the 
^ ° d person. When one of them retracts his testimony before the 
C< Tement is handed down, all of the witnesses are subjected to hadd. 
ZufarTcod bless him) said that the witness retracting is alone to be sub- 
ected to hadd, because his retraction is evidence of falsehood against 
himself and not the others. We argue that their statements amount to 
mdhf ab initio, and they become testimony when linked with the judge- 
ment. Thus, when such testimony is not linked with the judgement it 
remains qadhf, thus, they are subjected to hadd. 

If there were five witnesses and one of them retracts he is not liable 
foranything. The reason is that the entire claim is to be linked to the testi- 
mony of witnesses who remain, which is the testimony of four witnesses. 
If another witness retracts, he is to be subjected to hadd and is liable 
for one-fourth of the diyah. As for the hadd, we have already mentioned 
that. As for the financial penalty, three-fourths of it remains linked to the 
witnesses who have not retracted, and what is taken into account is what 
still remains and not the retraction of the witness who has retracted, as is 
known. 

If four witnesses testify against a man about the commission of zind, 
a ft®r clearing the process of tazkiyat al-shuhud, and he is stoned to 
death, but it turns out that the witnesses were Magians or slaves, then 
the diyah is to be paid by the muzakkis (who cleared them), according to 
^nffah (God bless him). This means if they take back their tazktyah 
ln the meaning of admitting that they intentionally cleared them). Abu 
asufand Muhammad (God bless them) said that the diyah is to be paid 
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by the treasury. It is said that this is the case when they sav th 

lirmallv annrnu(>H hrrlrit/yili 1 — , /at Weir 


tionally approved the tazkiyah despite knowing who they w '!? ' ntei '- 
jurists argue that they praised the witnesses and deemed the ^ ^ Uv ° 
that amounted to deeming the accused as good. It is as if th” g ° 0<1 ’ 3nd 
testimony about his chastity. The Imam argues that testing ^ ndered 
effective through tazkiyah , therefore, tazkiyah assumes the m beCOlT1e5 
‘illat al-‘illah (the cause of the underlying cause), therefore thlTT 8 ° f 
attributed to it. This is distinguished from the witnesses of ihsan b 
that is merely a condition. There is no difference between' thei/T^ 
ing them with the word "testimony” or that of a report, that is if h^* 
are reporting on freedom and Islam. If, however, they say, “They a*' ‘ Z 
(morally upright),” but it turns out that they are slaves, the muzakkh T 
not to be held liable, because even a slave can be morally upright And 
there is no liability for the witnesses. The reason is that their statements 
did not have the effect of testimony. Further, they are not to be subjected 
to the hadd of qadhf for they committed qadhf against a living person 
and he is dead; his right cannot be inherited. 


If the man is subjected to rajm and then the witnesses are found to 
be slaves, the diyah is to be paid by the treasury. The reason is that he 
complied with the command of the imam, therefore his act is transferred 
to the imam. If, however, the imam undertook the act directly then the 
diyah is obligatory for the treasury, on the basis of what we mentioned. 
Likewise in this case. This is distinguished from the case where he exe- 
cuted him, because in this case he was not following his order. 


If witnesses testify about zina against a man and say that they inten- 
tionally looked at their private parts, their testimony is to be accepted. 
The reason is that it is permitted to them to look due to necessity for 
bearing witness, thus, it is a case similar to that of the physician and the 
midwife. 


If four witnesses render testimony about zina against a man and he 
denies that he is a muhsan , but he has a wife who has given birth to his 
child, then he is to be subjected to rajm. The meaning here is that he 
denies consummation after the existence of all the remaining conditions 
The reason for the decision is that after paternity is established legally it 
amounts to attributing intercourse to him, therefore, if he were to divots 1 
her it would be followed up by the rule of retraction. Ihsan is establis e 
on the basis of such facts. 
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not given birth to his child and a man and two women 

■f*E ihsan, he is to be subjected to rajm. Zufar and al-Shafi'I 
testify t0 h ' hen ;) disagree. Al-Shafi (God bless him) followed his prin- 
ted t> |eS ' s . teStim ony of women is not acceptable in matters other than 
<-ipl e th3t f f (God bless him) says that it is a condition in the mean- 
we alth- Zu * der iying cause, because the penalty is extreme here in his 
ing of 311 f re the rule is attributed to it and it comes to resemble a real 
v jetf» theret ° ’ en tly, the testimony of women is not to be accepted for 
‘illoh- ConsC ^ s a de vice for admitting shubhah. It comes to resemble the 
this P urp ° S [ w0 Dhimmls testify against a DhimmI, whose Muslim slave 
case wherC (te d z ina, that he emancipated him prior to the commission of 
has comI ™ estilTl0 ny will not be accepted, on the basis of what we men- 
aiiw; sU , C 0ur ar gunient is that ihsan is the name for virtuous traits and it 
tioned-' ^ from f a Uing prey to zina, as we have mentioned, there- 
^ ^does not acquire the meaning of an underlying cause, and it is as if 
fore, it 0 a jj OUt n i n a situation other than this. This is distinguished 
lhe) what has been mentioned, because emancipation is established by 
fronl 'timony of the two Dhimmis. It is not established for a prior date, 
because the Muslim denies it or the Muslim is going to be injured through 

, fthe witnesses testifying to ihsan retract, they are not held liable, in 
our view, with Zufar (God bless him) differing, and this is a sub-issue of 
what has preceded. Allah, the Exalted, knows best. 


opting it would double the penalty for the slave. 


Chapter 100 

T he Hadd for Drinking Khamr 


person drinks khatnT and is caught when the smell is still on him, 
\\hey bring him in a drunken state and witnesses testify against him 
about drinking, then he is to be subjected to hadd . Likewise if he con- 
fesses and the smell is still on him. The reason is that the offence of 
drinking has been proved and the period is not barred by time. The 
basis for this are the words of the Prophet (God bless him and grant him 
peace), “If a person drinks khamr, subject him to stripes; if he repeats it, 
subject him to stripes (again ).” 1 

If he confesses after the disappearance of smell, he is not to be sub- 
jected to hadd according to Abu Hanlfah and Abu Yusuf (God bless 
them). Muhammad (God bless him) said that he is to be subjected to 
hadd. Likewise if they bear witness against him after the smell is gone 
along with the intoxication, he is not to be subjected to hadd accord- 
ing to Abu Hanlfah and Abu Yusuf (God bless them). Muhammad (God 
bless him) said that he is to be subjected to hadd. Taqadum (limitation 
of time) prevents the acceptance of testimony by agreement, except that 
it is determined in his view taking into account the hadd of zitia. The 
reason is that delay is realised with the passage of time, while the smell 
may sometimes exist due to another reason, as it is said: They say to me 
you have drunk liquor, but I say to them I just had quince . 2 According to 
the two jurists, the time is determined with the dissipation of the smell, 
on the basis of the saying of Ibn Mas‘ud (God be pleased with him), “If 

The tradition has been reported through many channels. The one from Abu 
Hurayrah (God be pleased with him) has been recorded by the compilers of the four 
Su ™"- Al-Zayia'i, vol. 3> 347 . 

A fruit similar to a pear. 
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you find the smell on him, subject him to stripes .” 3 The 
subsistence of the effect is the strongest evidence of haYin S ° n ^ ttlat ,f| e 
is converted to determination on the basis of time when if ^ ' l "This 
judge by smell. The distinction between smells is possible for to 

but it can be confusing for one who is not adept in this ° ne 

As for confession, limitation of time does not annul it 
Muhammad (God bless him), as in the case of the hadd of aCCOrdill g to 
preceded in its description. According to the two jurists, th^hadlr ^ 
to be awarded, except when the smell is found. The reason is th ' S not 
hadd for drinking is established by the consensus {ijmd‘) of the C ^ ^ 
ions (God be pleased with them), and there can be no ijtna' witho^T 
opinion of Ibn Mas‘ud ( God be pleased with him), and he stipulated th 
existence of smell, according to what we have related. 


If he is taken into custody by the witnesses and the smell is f 0UJ1( j 
him, or he is intoxicated, but they go from one town to another where 
the imam is located, but his state changes prior to their reaching the 
destination, he is to be awarded hadd in the opinion of all the jurists 
The reason is that this amounts to an excuse like the distance in the hadd 
of zind , and the witness is not to be objected to in this. 


If a person gets intoxicated by drinking the mead of dates, he is to 
be subjected to hadd, on the basis of what is related that ‘Umar (God be 
pleased with him) awarded the hadd to a villager due to intoxication from 
nabidh (mead of dates). We shall elaborate the discussion about lUehadd 
of intoxication and the extent (number) of the hadd that is to be awarded 
to the offender. God, the Exalted, willing. 

There is no hadd on the person on whom the smell is found or who 
vomits out khamr (without testimony about actual drinking). The rea- 
son is that the smell is subject to interpretation and so is the intoxication, 
that it may be due to coercion or under duress. 

The intoxicated person is not to be awarded the hadd until it is 
known that he has become intoxicated due to nabidh, and that he drank 
it voluntarily. The reason is that intoxication from something, that is 
permitted is not liable to hadd like bhang (henbane) and mares milk. 
Likewise, the intoxication resulting from coercion is not liable to ha 


3 It is gharib in these words, however, ‘Abd al-Razzaq has recorded it in the 

meaning. Al-Zayla‘T, vol. 3, 349. 
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ui^rted to hadd until the effect of intoxication is gone, 
m * n0 * llisttC purpose of deterrence. 

SO as t0 re ff r drinking khamr (wine) in the case of a freeman is eighty 
S Tb« be consensus {ijtna) of the Companions (God be pleased 

heS , due tot e ^ kes are to be distributed over his body like the hadd 
th then 3 ) - The * ece ded. Thereafter his top garment has to be taken off 
z jnd, as ha * P ^ el i known narration (of the school). It is narrated from 
according bless h im) that it is not to be taken off due to the 

Mohammad t as the text has not laid down the penalty. The 

known view is that we have already lightened the penalty 
basis fo r th ^ it cann ot be done again . 4 

once, ther ’ ^ ^ s]ave> tbe hadd for him is forty lashes, because 

If ^dcesthe penalty to one-half, as has been explained, 
slavery re uce tQ drinking khamr (wine) or to intoxication, 

If a person c ^ be sub j ecte d to hadd, because it is purely a 

but then retracts, ne 

right of Allah- hed through th e testimony of two witness, and 

D fwSession is by confessing once. It is narrated from Abu Yusuf 
proof by co he stipulated that the confession be twice. It is the 

to *e — of-** and we will explain it 

'^The testimony of women along with men is not to be accepted in 
because in this is shubhah badaliyyah and the accusatton of 

"itXoliS plr»n who is awarded hadd is one who (while m 
,ha"es no, understand speech whether lessor mom, mtd he 
cannot distinguish between a man and a woman This eeble servan 
says: This is the position according to Abu Hanifah God UeH ^himh The 
two jurists said that he is one who speaks irrationally and in • cratoed 
manner, because this is the meaning of intoxication m die cu stomary 
meaning, and it is this that has been favoured by most Masha M n 
(God bless them). The Imam argues that in hududthe extrem 
to be given effect so as to increase the possibility of waiving e 1 
the extreme of intoxication is that it dominate reason comp e e 
ing it of the ability to discriminate between one thing and another, w 

4 That is, it was fixed at eighty stripes and not one hundred as in the 
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is less than this is likely to be considered sober. What is c 
tive in the size of the intoxicating container with respect to' eredef kc. 
is, by way of precaution, what leads to the state that the two Pr ° hibitio n 
both held (with respect to irrational speech and confusion ) ,Ur ’ SlS haVe 
(God bless him) considers his gait, movements and swaying f 
of the effect of the liquor, however, these are things that vary fro PUrp0ses 
to person, therefore, there is no point in considering them ^ Pers ° n 
The intoxicated person is not to be awarded hadd on the b 
confession, due to the greater possibility of his lying in his conf 
therefore, it is considered a factor for waiving the punishment The S1 ° n ' 
son is that this is a pure right of Allah, as distinguished from theV^ 
of qadhf, which includes the right of the individual, and an intoxicant 
person is like a sober person for purposes of punishment as is the ™ 
with all his other transactions. Case 


If an intoxicated person becomes an apostate, his wife is not to bes 
arated from him, because kufr is a matter of belief, which is not realised 
through intoxication. This is the view of Abu Hanlfah and Muhammad 
(God bless them). In the zdhir al-riwdyah it is stated that it amounts to 
apostasy. Allah knows best. 


Chap ter 


The/: 


Hadd of Qadhf 


commits qadhf (false accusation of unlawful sexual inter- 
jf a man ^ ano ther man, who is a muhsan, or against a woman, who 
course) explicitly about the commission of zind, and the person 

* S 3 ”used demands the implementation of hadd, then the imam is to 
S ° h^t him to hadd of eighty lashes, if he is a freeman. This is based on 
* words of the Exalted, “And those who launch a charge against chaste 
thC ien and produce not four witnesses (to support their allegations), 
flogthern with eighty stripes.’" The meaning here, by consensus ( ijmd '), 
is an accusation of zind, and in the text there is an indication of this, 
and that is the stipulation of four witnesses for that is specific to zind. 
The demand (complaint) by the person accused is stipulated, because his 
individual right is involved in this insofar as it pertains to the repelling of 
injury to him. The stipulation of ihsan (chastity) is due to the text that we 
have recited. 

He said: The strokes are to be spread over his limbs, as has preceded 
in the case of zind, and his dress is not to be taken off, because its cause is 
not definitive (qat'i), therefore, it is not to be applied with greater force as 
distinguished from the hadd of zind. Furs and quilted garments, however, 
are to be removed, because they prevent pain from reaching his body. 

If the offender is a slave, he is to be given forty lashes, due to the 
existence of slavery, 

The meaning of ihsan is that the person accused (of zina) be free, 
sane, major, Muslim and chaste, that is, be free of conviction for the act 
of zind. Freedom is stipulated, because the term ihsan is used to mean that 
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too. Allah, the Exalted, has said, “If any of you have not th 
with to wed muhsanat (free believing women), they m „ etTleans wh ere 
girls from among those whom your right hands possesK 
women. Reason and puberty are stipulated, because this in ' S> •»* 
affect minors and the insane, because they are not capable d ° es ,,0 l 
the (legal) act of zind. Islam is stipulated due to the words of 
(God bless him and grant him peace), “Anyone who associ t ° phet 
with God is not a muhsan Chastity is stipulated, because a ** an ° ther 
is not chaste is not hurt through the accusation, and the arr,,!^ 0 " Wh(1 
ful in his accusation. er ,ru th- 


lf a person negates the paternity of another by saying “Yo u 
your father’s (son),” he is to be subjected to hadd. This is the cas^T' 
the mother of such person is a ffeewoman, because he has in reality c 
mitted qadhf against his mother. The reason is that paternity is JclZ’d 
with respect to the person who has committed zind and no one besides 
him. 


If a person says to another in anger, “You are not the son of so and 
so,” taking the name by which his father is called, then he is to be sub- 
jected to hadd, but if he says it when he is not angry, there is no hadd for 
him. The reason is that in anger he intended the reality and meant it to be 
an abuse, while in other cases he intends thereby a reprimand by denying 
resemblance with his father in terms of manners and behaviour. 


If he says, “You are not the son of so and so,” and means thereby 
his grandfather, he is not to be subjected to hadd , because he is truthful 
in his statement. If he were to attribute his paternity to his grandfather 
even then he is not to be awarded hadd, because a grandson is sometimes 
attributed to him in the figurative meaning. 

If he says to him, “O son of a zaniyah when his mother is dead and 
was a chaste woman, after which the son demands that the offender be 
awarded hadd, he is to be awarded hadd, because he committed qadhf 
after her death. Only the person who has been directly defamed with 
respect to his paternity on account of an accusation against a dead per 
son can demand the implementation of hadd, and this person is the chil 
or the parent, because the injury is associated with him due to direct 
blood relationship (being parts of each other ), therefore, the accusation 


i Qur’an 4 : 25 

3 This has preceded in the chapter on zina. Al-Zayla'i, vol. 3 , 353- 
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these persons in meaning. According to al-Shafi‘I (God bless 
jn clt> deS • ht to demand prosecution lies with each heir, because the 
him) the r jm the hadd of qadhf is inherited in his view, as we will elabo- 
fight t0 Ja yieW) the authority to demand prosecution is not available by 
rate- In 0 J^ r itance, but on the basis we have mentioned. It is for this rea- 
way - s established for one deprived of inheritance through murder, 
son t hat ‘ jablished for the child of a daughter just as it is established for 
arid it '* eS fa sf)n w i t h Muhammad (God bless him) disagreeing. It is also 
the child o ehilJ G f a child even when the child exists with Zufar 

h accused (victim) is a muhsan, * it is permissible for his unbe- 
1 an£ j s i a ve to make a demand for the implementation of hadd. 
lieving s Q d hirn ) disagrees with this saying that qadhf either applies 
• r ' meaning alone (when the parent accused is living at the time of 

10 ^/Tand then dies), and because the defamation reverts to him when 

•' et | l0C i 0 f acquiring this right is not inherited in our view, therefore, 
' 6 as if it includes him in form as well as meaning (that is, as if the qadhf 

11 ^ ainst him directly, but an unbeliever cannot be a muhsan). In our 
view the defamation is by way of qadhf of a muhsan, therefore, he is to be 
subjected to hadd. The reason is that ihsdn, for the person to whom zind 
is attributed, is a condition so that defamation can be complete. There- 
after, this defamation passes over in its complete form to the child, and 
unbelief does not negate the eligibility of acquiring a right. This is differ- 
ent from the case where the child is accused by way of qadhf himself, as 
in that case the defamation is not complete due to the absence of ihsan in 
the person to whom zind is attributed (being an unbeliever). 

The slave does not have the right to demand prosecution of his mas- 
ter with respect to the qadhf of his mother, who is free, nor does the son 
have the right to demand prosecution of his father for the qadhf of his 
mother who is free and a Muslim. The reason is that the master is not to 
be punished on account of his slave and likewise the father on account of 
his son. It is for this reason that the father is not subjected to retaliation 
(qisas) on account of his son nor the master for his slave. If the woman 
bad a son from another man, he would have the right to demand it due 
10 *he realisation of the cause and the absence of an obstacle. 


*But dead. 
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If a person accuses another by way of qadhf and th 
accused person dies, the hadd is annulled. Al-Shafi‘i (cT^ ‘he 
said that it is not annulled. If the accused person dies whe ^ h ' m ) 
hadd has been implemented, the remaining is annulled, i n ° ^ ° f ,he 
which he also differs based on the rule that it is inherited'in ^ With 
in our view it is not. There is no disagreement that the right 
right of the law ( shar ') and the right of the individual. It ha/u lhe 
down for repelling the injury to the person subjected to qadhf a: 
who is to avail of this right exclusively, and from this perspective v“ he 
right of the individual. Thereafter the shar ' provides for deterrent ^ 
for this reason it has been called a hadd. The purpose of the dete^ ^ 
provided by the shar (law) is to clear the world of corruption, and!?'* 
a sign of the right of the shar'. To all this the ahkdm stand witness. Wfc* 
the two sides collide, then ai-Shafi‘i (God bless him) inclines towards the 
predominance of the right of the individual preferring it in consideration 
of the need of the individual and the absence of need from the perspec 
tive of the shar'. We incline towards the predominance of the right of the 
shar 1 , because the right that the individual has is under the authority of 
his master, thus, the right of the individual is secured through him. The 
reverse of this is not like this, because the slave has no authority in seek- 
ing satisfaction for the rights of the shar', except when deputised to do so. 
This is the well known principle on the basis of which the various cases 
that are disputed are settled, and among these is inheritance. The reason 
is that inheritance applies to the rights of the individuals and not to the 
rights of the shar. Among these is also forgiveness ( ‘ afw ), because forgive- 
ness by the one accused of qadhf is not valid in our view, but is valid in 
his view. Among these is also the issue that compensation is not allowed 
and limitation of time applies to it, but it does not apply according to 
him. Abu Yusuf (God bless him) according to a narration holds the same 
view as al-Shafi‘T (God bless him) in the case of forgiveness. Among our 
jurists are those who said that the right of the individual is predominant 
and they derive the rules accordingly, but the first is the more authentic 
opinion. 

He said: If a person confesses to the commission of qadhf and there 
after retracts his confession, the retraction is not accepted. The reason is 
that the person accused by way of qadhf has a right in the claim an e 
considers the offender to be lying with respect to his retraction. T is > s 
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, m w hat is purely a right of Allah, because no one is there to 
differe nt tr veraC j t y (with respect to the retraction). 

qjes‘ ,on says to an Arab, “O Nabati (Nabatean),” he is not to be 
If 3 ^ fr a dd, because he intends a comparison with respect to traits 
subject* 1 o ncei Likewise if he were to say, “You are not an Arab,” 

”'t^°» fwh “ wesaid ' 

011 erson S ays to another, “O son of water from the sky,” then he 
If 3 ^mmitted qadhf, because he intends a simile to show generosity, 
has not lo nurity, because water from the sky has been attributed 

abundance. 

" so n attributes the paternity of another to his paternal or 

^ ^uncle or to the husband of his mother (not his own father), 

mate ^ n , not committed qadhf for each one of them may be described 

t *' en father As for the first, it is due to the words of the Exalted, "We 

lS u rship thy God and the God of thy fathers, of Abraham, Ismail 
shad WO r . .1 i„ s<t1 


and Isaac 


t he One (True) God,” 5 when Ismail was his uncle. The sec- 


ond is due to the words of the Prophet (God bless him and grant him 
peace) “The maternal uncle is a father.” 6 The third is considered a father 

for upbringing. 

If a person says to another, “You have committed zina (pronounced 
with a hamzah) in the mountain,” and then maintains that he meant 
dimbing the mountain, he is to be subjected to hadd. This is the 
view according to Abu Hanlfah and Abu Yusuf (God bless them). 
Muhammad (God bless him) said that he is not to be subjected to hadd. 
The reason is that the word with a hamzah is for climbing in reality. An 
Arab poetess said: Rise up to the blessings by climbing the mountain. The 
mentioning of the mountain emphasises the meaning. The two jurists 
argue that the word is also used with a hamzah for the shameful act. The 
reason is that some Arabs use the soft alif as a hamzah and the hamzah 
as a soft aliph. The state of anger and hurling abuses will determine the 
meaning to be fdhishah like the statement, “O ZanV, or zana t. The men- 
tioning of the mountain will determine the meaning to be climbing when 
■1 is used with 'aid, as it is used in that meaning. It is said that if he had 
sa id. You climbed (zana’t) the mountain,” he would not be subjected to 
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hadd, on the basis of what we said. It is also said that he will be 
to hadd on the basis of the reason we elaborated. ^ ecte d 

If a person says to another, “O zani and the other replies “n 
fact, you,” then both are to be subjected to hadd, because the m'ea ° ^ 
“In fact, you are a zani ! ’ The reason is that it is a word used as a co" 1 * 18 
tion through which an error is grasped, so that the report about thTfT 
person becomes a report about the second. e rst 

If a man says to his wife, “O zaniyyah ,” and she says, “No. I n f act 
you,” the woman is to be subjected to hadd, and there is no Wan. The ^ 
son is that both have committed qadhf. His qadhf gives rise to li'an and 
her qadhf leads to hadd. Commencing with hadd annuls li'an, because 
a person who has been convicted for qadhf is not eligible for li'an The 
opposite does not lead to annulment (of hadd in her case) and is trans- 
ferred to the annulment of li'an, because li'an too is in the meaning of 
hadd. If she were to say, “I committed zind with you,” then there is no 
hadd and no li'an. The meaning is that she says this after he has called 
her a zaniyyah. The reason is the existence of a suspicion in each of the 
statements. It is possible that she meant the commission of zind prior to 
marriage in which case hadd becomes obligatory and not li'an due to her 
confirmation of this and the absence of a statement on his part. It is also 
probable that she meant, “My zind that was with you, because I did not 
do it with anyone other than you,” and that is the meaning in such a sit' 
uation. Taking this into account, li'an becomes obligatory and not hadd 
for the woman, due to the existence of qadhf on his part and its absence 
on her part, therefore, we arrive at what we said. 

If a person acknowledges a child as his and then denies it, then he is 
to undergo the process of li'an. The reason is that acceptance of paternity 
has become binding on him due to his acknowledgement, and by negat- 
ing it later he has committed qadhf, therefore, he has to undergo li'an. If 
he negates it first and then acknowledges it, he is to be subjected to hadd. 
The reason is that when he declares himself to have lied, li'an is annulled, 
because it is a necessary hadd in which it is imperative to declare each 
other as indulging in falsehood. The basis of this is the hadd of qadhf 
When mutual imputation of falsehood has been annulled, it is reverte 
back to its basis. In this there is a disagreement that we have mentions 
in the topic of Li'an. The child remains attributed to him, in both cases 
due to his earlier or later acknowledgement. Li'an is valid without cutting 
off paternity, just as it is valid without the existence of a child. 
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“He is neither my son nor yours,” then there 
lfbe says( toh ; S , n The reason is that he is denying the birth, and he 

<*° eS jts qadhf against a woman, who has children with 

if a person com ^ kn0wn> or he commits qadhf against a woman 
her whose fathe ^* tfan due to a child and the child is alive, or he com- 
^bo has unde ft rg r °” he death of the child, then there is no hadd for him, 
m its qadhf aft ^ xistence D f the signs of zind with respect to her, and the 
because of “ e a child whose f at her is not known. This leads to the 
sign is the birt tak]ng her situation into account, and chastity is a condi- 
lossofchasn c ^ mmhs qa ^f against a woman who has undrgone 

tion of thsatt. , hen he is subjected to hadd, due to the absence of 

li'an without a ci nuu, 

the signs of zind. 


He said- If a person has prohibited sexual intercourse without lawful 
wnership, then a person who commits qadhf against him is not to be 
subjected to hadd, due to the loss of chastity, which is a condition for 
i/iifln. The reason is that the person committing qadhf is truthful. The 
rule for this is that if a person who commits prohibited sexual intercourse, 
that is prohibited for itself, such an act does not give rise to hadd due to 
qadhf. The reason is that zind is sexual intercourse prohibited for itself. If 
the intercourse is prohibited for some other reason (like that done during 
menstruation, nifds or with a mukdtabah and so on), the person commit- 
ting qadhf will be subjected to hadd, for that is not zind. Thus, intercourse 
in other cases complete in all respects or in some respects is prohibited 
in itself. Likewise in a case of ownership with perpetual prohibition (like 
intercourse with a slave girl with whom his father has had intercourse), 
but if the prohibition is temporary then it is intercourse that is prohib- 
ited for some external reason. Abu Hanifah (God bless him) stipulates 
that the perpetual prohibition must be one whose rule has been estab- 
15 ed through consensus or a mashhur tradition, so that it is established 
out vacillation. The explanation is that if a person commits qadhf 
^gainst a man who has had intercourse with a slave girl jointly owned 
er'shi a "° ther ’ then Aere is no hadd for him, due to the absence of own- 
Won ^ ln sorne respects. Likewise if a person commits qadhf against a 
due t corr <mitted zind during the days when she was a Christian, 

^owr/ V Lu * n 8' n g about of zind in the legal sense and with the absence 
ers ip, therefore, she was liable for hadd. 
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If he commits qadhf against a man who has had sex with k- 
who is a Magian, or his wife who was menstruating or h' h ' Sslav e girl 
then he is to be subjected to hadd, because the prohibition'* *'**+*, 
subsistence of ownership and it is temporary, therefore it C>UStS With the 
for an external reason and does not amount to zina Arc ^ 

Yusuf (God bless him) if he has intercourse with his mukdtab I V° Abfi 
is annulled. This is also the view of Zufar (God bless him) Th 
that ownership has been removed with respect to intercourse 'I”*” 1 * 5 
he is liable to uqr for such intercourse. We say that the ow n T ^ 
the person subsists and the prohibition is for an external reaso^f • ° f 
temporary. n ’ 0r *tis 


If a person commits qadhf against a person who has had intercou 
with his slave girl who was his foster sister, then he is not to be subject d 
to hadd. The reason is that the prohibition is perpetual and this is th 
authentic view. e 


If a person commits qadhf against a mukatab slave, who dies ami 
leaves enough wealth for payment of his remaining instalments, then 
there is no hadd for this person, due to the possibility of shubhah with 
respect to his freedom on the basis of the disagreement among the Com- 
panions (God be pleased with them) about this issue. 

If a person commits qadhf against a Magian, who had married his 
mother and then converted to Islam, he is to be subjected to hadd 
according to Abu Hanifah (God bless him). The two jurists said that he 
is not to be subjected to hadd. This is based on the issue that the Magians 
marry relatives in the prohibited degree and marriage is to be assigned 
the rule of validity for matters between them in his view, with the two 
jurists disagreeing. The discussion has preceded in the topic of Nikah. 

If an enemy ( harbi ) enters our territory on the undertaking of safe- 
conduct and commits qadhf against a Muslim, he is to be subjected to 
the hadd. The reason is that this offence involves the right of the indi- 
vidual present in it, and the visitor has undertaken to abide by laws 
affecting the rights of individuals. Further, he desires that he should not 
be tormented, therefore, he is bound not to torment others, and the con- 
sequence of the injury caused by him is hadd. 

If a Muslim is subjected to hadd due to qadhf, his eligibility for giving 
testimony is annulled, even if he repents. Al-Shafi‘i (God bless him) sail 
that it is acceptable if he repents, and this issue is discussed in the topic 
of Shahadat. 
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heliever is subjected to hadd for qadhf he loses the right 
,f an uflb nst Ah! al-Dhimmah. The reason is that he can testify 
testify 3gain kjnd, therefore, it is rejected in order to complete his 


erts to Islam, his testimony is acceptable against them and 
If he C °" V The reason is that this right to testify was acquired after 
agains* M us Is[arn> therefore, it does not fall under the rule of rejection. 
c on v ' erslon t0 u j s hed from the case of the slave if he is awarded the hadd of 
^ is disting ^ancipated thereafter when he has no right to render tes- 
qadh} an _ Reason is that he has no right to testify originally in the state 
tiniony- r c f ore> the rejection of his testimony after emancipation is 

tfomp^tion of his hadd - 

has been given one lash on account of the hadd of qadhf, and 
^ C rts to Islam, and is then given the remaining lashes, his testi- 
h e con ^ acce ptable. The reason is that rejection of testimony completes 

mon f 1 , , oHril-ml-p fnr him. while thp hadd awarded after 


m I id and becomes an attribute for him, while the hadd awarded after 
ttie • V n to i s j am is part of the hadd, thus, rejection of testimony does 
not become his attribute. It is narrated from Abu Yusuf (God bless him) 
"hat his testimony is to be rejected, because the smaller part is subservient 
to the major, however, the first opinion is correct. 


He said: If a person commits qadhf or zina or drinks khamr more 
than one time, and is awarded hadd, then it is sufficient for all of these 
offences. As for the first two, the implementation of hadd is undertaken as 
a right of Allah, the Exalted, for purposes of deterrence. The probability 
of the purpose being achieved with the first implementation exists, and 
this gives rise to the shubhah (suspicion) of this purpose being lost in the 
second implementation. 


This is distinguished from the case where he commits zina, qadhf, 
theft, and drinks khamr, because the purpose of one category is different 
from another category, therefore, they cannot be treated as concurrent. 
As for qadhf the dominant right in it, in our view, is the right ot Allah, 
therefore, it will be linked with the other two offences. Al-Shafi I (God 
kss him) says that if the person accused and the act committed, which is 
Zln ^' are hor different offences they cannot be merged, because the domi- 
aint in Wdhf according to him, is the right of the individual. 



If a person commits qadhf by accusing a male or fc , 
umm al-watad, or an unbeliever of zinc i, he is to be s„h ' >laVe ' »- „ 
The reason is that it is the offence of qadhf, bn, the oblige, <«V, 
prevented due to the absence of ihsdn, therefore, tombe" 

Likewise if he commits qadhf against a Muslim withr, 0 ^ 8 ”' 0 '! 
tat.on of zina, by saying, “O Fasiq,” or “O unbeliever” nr 
°r “O thief.” The reason is that he caused him mental tortur ° 
ated dishonour with him, and there is no possibility of min ^ ^° c[ - 
hudud, therefore, ta'zir becomes obligatory, except that taY ana ' 0gyin 
case (of accusing a non -muhsan of zina) reaches the maxima 
the offence, because it belongs to the genus in which hadd is ohr^ 1 * 0 ' 
but in the second case it is left to the discretion of the imam 18a, ° ry ' 

If he calls him, “O donkey,” or “O pig,” he is not to be subjected 
ta'zn. The reason is that he has not associated dishonour with hi a 
to the certainty of the negation (of the name called as he is a human") lr 
said that according to our custom he is to be subjected to tazir, becaus^ 
it is considered an abuse. It is said that if the persons subjected'to abuse 
are respected persons like the fuqahd ’ and the elite, he is to be subjected 
to ta'zir, because they will feel degraded by it. If, however, they are from 
among the common people, he is not to subject them to ta'zir, and this 
appears reasonable. 

The maximum limit of ta'zir is thirty-nine lashes, while the minimum 
is three. Abu Yusuf (God bless him) said that the maximum for ta'zrris 


seventy-five lashes. The basis for it are the words of the Prophet (God 
bless him and grant him peace), “One who reaches the level of the hadd 
in matters other than the hadd is a transgressor.’’ 7 When enforcement of 
the hadd is obstructed, then Abu Hanifah and Muhammad (God bless 
them) take into account the minimum number for the hadd, which is 
the hadd for a slave in the case of qadhf, and they adopted this. It is forty 
lashes and they reduced one lash from it. Abu Yusuf (God bless him) con- 
sidered the minimum hadd for freemen, because the original rule is that 
of freedom, and then reduced one lash from it, according to one narra- 
tion from him, which is also the view of Zufar (God bless him), and is 
based on analogy. In the narration that we have mentioned, he reduced 


7 It is recorded by al-Bayahaqi. Al-Zayla'i, vol. 3, 354. 
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, an d this is reported from ‘All (God be pleased with him), 8 and 
flashes- ^ opin ion. Thereafter, he determined the minimum in the 
he fol^ lashes, as what is less than that does not serve as a deterrent. 


3S 1 ’ikh (jurists) have determined that the minimum is what the 
I^ aS 3 , . Up therefore, he determines it to he the minimum 


siders to be so, therefore, he determines it to be the minimum 
jtnd* ^ a deterrent, because it differs for different people. It is nar- 
tbat will ac Y^uf (God bless him) that it depends upon the gravity 
rated fr 0 " 1 of - the offence. It is also related from him that it is to be 
and tf' vl relation to each category of offence, thus, fondling and kissing 
treated m . ted w j t h the hadd of zina, while qadhf without zina is to 

be d- If the imam is of the opinion that he should combine with 

He Warded as tazir, imprisonment as well, he may do so, because it 
lashes> ^ ta ‘ z j r _ The shari'ah has laid it down in general terms, 

* S before it is permitted that he deem imprisonment as sufficient or he 
tfay combine it with lashes. 

He said: The greatest intensity in lashes is in ta'zir, because it has 
been lightened in terms of number, therefore, it is not to be lessened in 
terms of intensity so that it does not lead to the loss of purpose (deter- 
rence). Consequently, it is not lightened with respect to spreading it over 
the different limbs. 

This is followed by the hadd of zina, because it is established through 
the Qur'an, while the hadd of drinking khamr (its number) is established 
by the opinion of the Companions (God be pleased with them). Further, 
it is the gravest form of offence so that rajm was laid down for it by the law 
(shar‘). Then comes the hadd of drinking, because its cause is definitive. 
Thereafter the hadd of qadhf because its cause is probable, due to the 
possibility of the accuser being truthful. Further, there is enhancement 
of standards in it due to the rejection of testimony, thus, it is not to be 
enhanced in terms of intensity. 

If a person is subjected to hadd or ta'zir by the imam and he dies as a 
result of it, then there is no liability for such death, because he undertook 
the act under the directives of the law ( shar '), and the act of one obeying 
orders is not restricted by the assurance of safety, as in the case of the 
c upper or the veterinary, but is different from the case of the husband 


It is gharib, but al-Baghaw! has narrated it from Ibn Abi Layla. Al-Zayla 1, vol. 3, 



like walking in the street. Al-Shafi‘I (God bless him) said th l ° n ° f 
diyah is imposed upon the treasury, because causing injur? 
an error in the implementation, because tarn is for discing 
however, is imposed on the treasury, because the benefit oft^ 8 '^ 
person implementing the lashes reverts back to the Musi' 
thus, the financial burden is placed on their wealth. We ^ 8ener % 
the right of Allah is being exacted from him under His ^ ^ 
as if Allah Himself has caused him to die without any inte 0 ^ 11 ^ 
therefore, there is no liability. rvenin g cai^ 


Al-Hidayah 


^F,* s 


trying to punish his wife as the permission there is upq 
nnnualified permission may be restricted with the ^_L Ual,fie d 
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BOOK TWELVE 

Sariqah (Theft and 
Highway Robbery) 


Ch. 102: The Legal Status of Sariqah 

Ch. 103: Theft That Gives Rise to Punishment of Amputation 

Ch. 104: Place of Safe Custody ( Hirz ) 

Ch. 105: Mode of Amputation and its Proof 

Ch. 106: Mode of Stealing Property and Related Issues 
Ch. 107: Highway Robbery ( Qat‘ al-Tariq ) 


Chapter 102 


The Legal Status of Sariqah 


Sariqah in its literal meaning is the taking of something from another 
by way of concealment and stealth. It is from this that the meaning of 
eavesdropping is derived. Allah, the Exalted, has said, “But any that gains 
a hearing by stealth .” 1 In the technical meaning (in the sharVah ) some 
additional stipulations have been added, and the elaboration of these will 
be coming up before you, God, the Exalted, willing. The literal meaning, 
however, is observed in it both initially and at the end, or in the beginning 
and not later. For example, a person breaches a wall by stealth then takes 
away the wealth of the owner by the use of force and openly. In the major 
form of this offence ( kubra ), I mean, the cutting off of the highway in 
concealment from the monitoring of the imam for it is he who undertakes 
the protection of the highway with his security force. In the minor form 
(sughra) the concealment is from the vision of the owner or of the person 
who stands in his place. 

He said: If a sane and major person steals ten dirhams or a thing 
that reaches the value of ten minted dirhams from a hirz (place of its 
safe-custody) in which there is no shubhah , then it is obligatory to sub- 
ject him to hadd. The basis for this are the words of the Exalted, “As to 
the thief, male or female, cut off his or her hands: a retribution for their 
deeds, and exemplary punishment from Allah, and Allah is Exalted in 
Power, Full of Wisdom .” 2 It is necessary to take into account aql (rea- 
son) and bulugh (puberty), because the offence is not committed without 
them. Cutting of the hand is the compensation for the offence, there- 
fore, it is essential that it be of substantial wealth, because the inclination 
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to acquire trivial amounts is weak. Likewise the taking n t ■ . 
things is not concealed, thus, the rukn (essential element n 
nor is there wisdom in deterring it for that is done in whu rcalis<:d 
nant. Determining it to be ten dirhams is the opinion of nnr 
according to al-Shai‘i (God bless him) i, is fi Xcd „ one-fo^' but 
dinar.* According to Malik (God bless hi-' ■* ■ 1 rlh 0n ' > 


These two jurists maintain that cutting of the hand durum th? 
the Prophet (God bless him and grant him peace) was not und 
unless it reached the price of the mi, am, (shield made of leather?^" 
the minimum that is transmitted for its price is three dirhams Adi 
the minimum assures certainty and is preferable. Al-Shafi'j (cTZ " 8 
him) says, however, that the value of the dinar during the period of ? 
Prophet (God bless him and grant him peace) was twelve dirhams JJj 
the figure three is one-fourth of it. ’ nd 

Our argument is that adopting the maximum in this category is 
preferable so as to find a way for waiving the hadd. The reason is that 
in adopting the minimum there is a shubliah (suspicion) of the absence 
of an offence, and such suspicion leads to the waiving of the hadd in any 
case. This is supported by the words of the Prophet (God bless him and 
grant him peace), “There is no cutting of the hand, except in one dinar or 
ten dirhams ” 5 The term dirham is customarily applied to mean minted 
coins. This should explain to you the stipulation of the term minted, as 
was stated in the Hook; it is the zdhir al-riwayah (authentic narration), 
and is the correct opinion keeping in view the completion of the offence. 
Consequently, if he were to steal ten nuggets whose value is less than ten 
minted coins, cutting of the hand is not obligatory. What is considered is 
seven mithqdls in weight, as that is what is in practice in most lands. His 
statement, “or a thing that reaches the value of ten minted dirhams is an 
indication that in things other than dirhams it is the value of the dirhams 
that is taken into account even when the thing stolen is gold. Further, it is 
necessary that there be a Itirz (place of its safe-custody) in which there is 
no shubliah, because shubhah leads to waiving of the hadd, and we shall 
explain it in what follows, God, the Exalted, willing. 

He said: The slave and the freeman for purposes of the cutting ol 
the hand are the same. The reason is that the text (nass) did not provide 


’There are len or twelve dirhams in a dinar according to diftercnl views, 
’It is recorded by jl- Bukhari and Muslim. Al-Zayla'i, vol. 3, 355. 

'll is recorded by al-Tahawi in Shar al-Athdr. Al-Zayla’i, vol. 3, 355- 
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sion to one-half is not possible, thus, the full penalty is 
j)s a nd con ^ r Q f the protection of the wealth of the people. 

^ for t be sakC obligatory by the confession of the offender even if 
^tfadd bec0nfie ^ the view according to Abu Hanifah and Muhammad 
L on<*- ThlS ‘ S AbQ yasuf (God bless him) said that cutting is not 
Igod blesS the t a f t er a confession made twice. It is narrated from him 
Ldert« ken eXC£ \ in two different sessions, because confession is one 
that thes e b « ma , g corro borated by the other type, which is testimony. 
[y pe of P roof a " • thc casc 0 fzina. The two jurists argue that the sariqah 
We did theS . an \ oved by a single confession, therefore, it is deemed suf- 
(theft) stan h P casC W ith qisds and the hadd of qadhf. The testimony is 
ficient as is 1 e nt in ,hj s case, because excess in testimony reduces 
not taken into « <- but in a confession it does not provide such 

the allegation 

no cause for suspicion there. Further, the means 
a benefit . ° r of t hc confession with respect to the hadd are not blocked 
10 rctra J t '°" wh iie retraction with respect to wealth is not valid at all, 
by ' the owner of the wealth deems him to be a liar. The stipulation 
Additional times in the case of zind is contrary to analogy, therefore, it 
° b a ettcr to confine such repetition to the issue of the text (shar‘). 

He said: It becomes obligatory with the testimony of two witnesses, 
due to the manifestation of the proof as is the case with all the remaining 
rights. It is necessary, however, that the imam ask them about the method 
of theft, its nature, time and place for additional precaution, as has pre- 
ceded in the case of the hudud. He is to imprison him until he has made 
enquiries from the witnesses due to the charge against him. 

He said: If a group participates in the theft, and each one of them 
takes away wealth valued at ten dirhams, they are to be subjected to 
amputation, but if what they take away individually is less then their 
hands are not amputated. The reason is the obligating factor is the theft 
of the nisab (minimum amount for theft), and is to be worked out for 
each one of them as a result of their offence, thus, the completion of nisab 
for each person is to be taken into account. Allah knows best. 


Chap ter 103 


1 


Theft That Gives Rise to Punishment of 
imputation 

There is no cutting of the hand for what is treated as insignificant and 
free (permissible) in the Dar al-lslam, like wood, grass, cane, fish, birds, 
game, arsenic, clay and lime. The basis for this is the tradition of ‘A’ishah 
(God be pleased with her), who said: “The hand was not cut during the 
period of the Prophet (God bless him and grant him peace) for insignif- 
icant things” 1 that are trivial. Such a thing is one whose original species 
is found to be free in its own form and is not desired for itself, for it is 
trivial there being little desire to hoard it or be niggardly with respect to 
it. Whenever such a thing is taken away without the willingness of the 
owner there is no need to lay down a deterrent in the law ( shar‘ ) for such 
taking. It is for this reason that the cutting of the hand is not obligatory 
in the case of things that are below the value of the nisab. Further, the 
place of safe-custody ( hirz ) in such things is deficient. Do you not see 
that hay is thrown in front of the doors, and it is taken inside the house 
for construction purposes and not for storing? The birds fly away and 
game can flee. Likewise things of common ownership in game, as it is of 
the same nature giving rise to shubhah, and hadd is waived on account 
of it. Fish includes both salted and fresh, while birds include chicken, 
ducks, and pigeons due to what we have mentioned, and also because of 
the unqualified meaning of the words of the Prophet (God bless him and 
grant him peace), “There is no amputation for birds.” 2 It is narrated from 

It is recorded by Ibn Abi Shaybah. Al-Zayla'I, vol. 3, 360. 

3 36 ^ * S &barib, and is recorded by ‘Abd al-Razzaq and Ibn Abi Shaybah. Al-Zayia I, vol. 
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Abu Yusuf (God bless him) that the punishment of cutting of th 
is to be awarded for all these things except for clay, soil and dune 7v d 
also the view of al-Shafi‘i (God bless him). The evidence against th 
what we have mentioned. em 15 

He said: There is no cutting of the hand for things that are d 
decay like milk, meat, and fresh fruit, due to the saying of the P V° 
(God bless him and grant him peace), “There is no cutting i n tharn^ 
(fruit) or kathar ," 3 where kathar \sjumdr (edible tuber of the palm t 
It is also said that it means wadi (small date palm). The Prophet (God 
bless him and grant him peace) said, “There is no cutting in food," 4 and 
the meaning, God knows best, is what is prone to decay and is ready for 
eating, or whatever has the same meaning like meat and fruit, because the 
hand is cut in things like wheat and sugar on the basis of consensus Al- 
Shafi'i ( God bless him) said that the hand is to be cut for these things due 
to the words of the Prophet (God bless him and grant him peace), “There 
is no cutting in thamar (fruit) or kathar, but when it is stored in a stone 
basin, the hand is to be cut.’’ 5 We would say that it is to be construed in 
conformity with practice for what was preserved in the basin according 
to their practice was fruit that was dried and in that there is amputation, 

He said: There is no cutting of the hand in fruit that is on the tree 
and in crop that has not been harvested, due to the lack of preservation 
for safe-custody. 

There is not cutting of the hand in intoxicating beverages, because 
the act of the thief in acquiring them will be construed to be for spilling. 
Further, some of these beverages are not deemed wealth, while there is a 
disagreement about the value of others, thus, the suspicion (shubhah) of 
the absence of value is created, 

There is no cutting for the mandolin, because it is one of the instru- 
ments of amusement. 

There is no cutting for the mushaf even if it is ornamented with gold. 
Al-Shafi‘i (God bless him) said that the hand is to be cut as it is mar- 
ketable wealth and even its sale is permitted. A view similar to this is 
narrated from Abu Yusuf (God bless him). It is also narrated from him 

Mt is recorded by al-TIrmidhi, al-Nasa’I, Ibn Majah and others. Al-Zayla‘ 1 , vol. 3. 3 61 - 

4 It is gharib in these words, and has been recorded by Abu Dawud in the mum 
traditions. Al-Zayla'i, vol. 3,362. 

Ml is gharib in these words. Another tradition giving the same meaning has 
recorded by Abu Dawud and al-Nasa i. ATZaylaT, voi. 3, 362. 
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^ be cu { jf the ornamentation reaches the level of the 

t the baP d 1S . n()t p ar t of the mushaf and is to be treated separately. 
ll ’^ fci because ll ‘^.j ing t he authentic narration ( zdhir ) is that the per- 
'!l e reasoning tQ be con strued to do so for recitation and study. The 
s0 n a cqui ring lt nQ mar ket value by virtue of its being writing. Its 
reaso" is that ‘ for itself and not for the leather, pages (paper), or orna- 
servation is ^ secondary things, and secondary things are not 

Mentation, for It is as if someone stole a utensil in which there is 

taken into of the utensil reaches the nisdb. 

V ' rineW £ ■ o cutting for the doors of a mosque, due to the lack of 
There lS door becomes like the door of a house in fact better, 

custody, an ^ bouse are protected with the door of the house, 

because t ^ mosque are not protected this way with the door, 

but the t > there js nQ cutt i n g for the theft of the assets inside the 

so mucn ^ 


fflOSC]U6» 

He said: There is no cutting for a cross made of gold, nor for chess 
nor backgammon, because the person who takes them will construe it to 
be for breaking, in conformity with forbidding the evil. This is different 
from the dirham with engraving on it, because it has not been prepared 
for worship, therefore, the doubt of permissibility of destroying it does 
not arise. It is narrated from Abu Yusuf (God bless him) that if the cross 
is in a place of worship, there is no cutting of the hand, due to the absence 
of safe-custody ( hirz ), but if it is present in another room the hand is to 
be cut due to the completion of value and existence of hirz. 


There is no cutting of the hand for abducting a minor (infant) who 
is a free person even if he is wearing jewellery. The reason is that a free 
person is not wealth, and the jewellery he is wearing is secondary to his 
person. Further, the defence can be put up that the minor was taken to 
pacify' him or to carry him to his governess (nanny). Abu Yusuf (God 
bless him) said that amputation is awarded if the child is wearing orna- 
ments of the value of the nisdb, because cutting will be obligatory by 
! te h al, "S tlle jewellery separately, so also when taken with another thing 
mead Same a PP^ es when the thief steals a silver goblet that has 
n J ( a ^ ro, h in it. The disagreement here is about an infant who can- 

Wa or s P ea k so that he is not under his own control. 

Th 

^at is 1S n ° cutt * n 8 of the hand for taking away a grown up slave, for 
r eated as ghasb (misappropriation, abduction) or deception. 


Al-Hidayah 


JW xij. 


The hand is to be cut for taking awav a vonn t • 

occurrence of theft in conformity with fts Lu* 'i'"™' 1 slavedu,,„ . 
he is, because then this minor and the major are" ttT ^ '* ra " vt y 
control over themselves. Abu YOsuf (God bless h, h , S ™ e in '".fee, 
thehand is not to be awarded even if he is a minor u*'j ' hal cu <t>ng of 
stand or cannot speak on the basis of istihrtn, because’ 
be,ng from one aspect and wealth front another Cl “ * hu "»» 
that he ,s wealth in the absolute sense due to the b^efiTm b'^ *' 8 "' 
from him or due to the withheld benefit to be derived fro™ b' Uined 
the obstacle (of being human as that does not eliminate his deSpite 

ribu,e of be,n8 a hum “ is 

There is no cutting of the hand for all kinds of bound books (dafif t 
because their purpose is what is contained in them and that k 
mat (wealth) except for books of accounts, as what is in them is nm 
intended through the taking, and the (real) purpose is (to steal) the payer 
( kawaghid ). F v 

He said: There is no cutting of the hand for the theft of a dog or a lion, 
because those who are in the same species are found to exist freely in an 
original state of permissibility and they are not desired for themselves. 
Further, the disagreement among the jurists is obvious with respect to 
marketable value of a dog, therefore, it gives rise to shubhah* 

There is no cutting of the hand for a tambourine, drum, harmonium, 
or flute, because in their view these things have no marketable value. 
According to Abu HanTfah (God bless him) the one who takes them will 
take the plea of destroying them. 

The hand is to be cut for taking teakwood, bamboo, ebony and san- 
dalwood, because these are types of wealth that are protected for they are 
precious in the eyes of the people, arid they are not found in a free form 
in the Dar al- Islam. 

He said: The hand is to be cut for stealing emeralds, rubies and green 
jewels (from chrysolite), because these are the most sotighl after an_p 
cious forms of wealth and are not found freely in t e un esi . ^ 

permissible form in the Dar al-lslam, therefore, they are like g 

silver. 

6 Which gives rise to the waiving of the hadd. 
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M utensils and doors are made from wood, ft,,,, * ^ 

X stealing them, because through labour they come £ C 

^ a with pW*"“ Weal ? D ° r "°! Se V ** ,hey « Protected a, 
j she d from mats, for craftsmanship has not come to dominate 

diSt " lg ecies so that they are spread out without protection? In mats from 
it i s said that the hand is to be cut for its theft due to the domi- 
B3gh 0 f craftsmanship over the original material. The hand is to be cut 
na Tor< that are not fixed (to the walls), and it is to be cut when they 
{o( , an d are not heavy for carrying by one person, because there is 
^inclination .0 steal heavy doors. 

There is no cutting of the hand for the deceiver, male or female, due 
deficiency in hirz (place of safe-custody), neither for the embezzler 
l ° ' for one who extorts wealth, because he does this openly. The basis is 

hesaying ot the Pro P het (God bless hirn and 8 ranl him P eace ). "There is 
cutting of the hand for the embezzler, the extorter and the deceiver.” 7 

There is no cutting of the hand for the grave-robber. This is the view 
according to Abu Hanifah and Muhammad (God bless them). Abu Yusuf 
and d-Shafi'i (God bless them) said that he is liable for cutting of the 
hind, due to the words of the Prophet (God bless him and grant him 
peace), "We cut the hand of one who robs a gra ve.” li The reason is that 
the shroud is marketable wealth that is preserved in a hirz meant for it, 
therefore, his hand is to be cut. The two jurists rely on the words of the 
Prophet (God bless him and grant him peace), “There is no cutting of 
the hand for the mukhtafi" 9 and he is the grave-robber (; nabbdsh ) in the 
language of the people of Madinah. The reason is that shubhah has arisen 
with respect to ownership, because the corpse has no ownership in reality 
nor does the heir due to the prior need of the dead person (before the heir 
became the owner). Further, a disturbance has occurred in the purpose, 
which is deterrence, because the offence in itself is of rare occurrence. In 
addition to this what he (Abu Yusuf) has relied upon is not marfu or it 
is interpreted to apply to siyasah offences. If the grave is inside a loc e 
room, then the issue is disputed on the same grounds, according to t e 
sound narration, on the basis of what we said. Likewise if a person stea j 


jk ‘ s recorded by all the sound compilations. AJ-Zayla T. vol, j. 3 6 3~ ^ 5 - 
ll is related by al-Bayhaqi. Al-Zayla'i, vol. 3, 366 . fon vevinE 

This is a gharib tradition, but Ibn AbT Shaybah has recorded a ra 
e same meaning. Al-Zayla'i, vol. 3, 367. 
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from the coffin while coins* wifK o ^ — I 

due to what we said § § 3 when the corpse is ; n ■ , 

The hand of the person who steals frn .u 6 

is not to be cut, because this is public wealth ' bay ' <“-mi 

when he steds fr„ m wealth in which the ftiefis , ' “ °" e of ^ 
we have said. 1S a c °-owner, d Ue to wF) 


ir A 

It a person is owed dirhams by another anH he * . 
hand is not to be cut, because this amounts to the sa,i s f ° m h “' h « 
claim, and prompt and deferred are in the same , tlSfactlon °f his 
to this, on the basis of istihsdn. The reason is tlJt delav" ^ reSpcct 
postponement of the demand (for satisfaction). Liketlse if ht"' *' 
excess of his right, because he becomes a co-owner with hi - h , SteaJs in 
amount to the extent of his claim. hlm m the «ol en 

If he steals goods from him, his hand is to be cut, because h P a 
not have the authority to seek satisfaction from them, except o th £ 
of sale by consent. It is narrated from Abu Yusuf (God bless him)! 
h,s hand .s not to be cut for he has the right, according to some jurist, 
to acquire them in satisfaction of his claim or as property pledged with 
him for his claim. We say that this is a statement that does not rely on 
an authentic evidence, therefore, it is not to be acknowledged without 
linking it to a suit filed for it, and if he does so the hadd will be waived. 
The reason is that it is the case of probability in a matter that is subject to 
disagreement. If his claim was for dirhams and he stole dinars from him, 
it is said that his hand will be cut as he does not have the right to take 
them. It is also said that his hand is not to be cut as currencies are a single 
species. 

If a person steals some ‘ayn (something that can be taken into phys- 
ical possession) and his hand is cut for it, but thereafter he returns it 
and then steals it again when this thing is in the same physical state, his 
foot is not to be cut. Analogy dictates that his hand is to be cut, and it 
is one narration from Abu Yusuf (God bless him). It is also the opinion 
held by al-Shafi‘I (God bless him), due to the saying of the Prophet(God 
bless him and grant him peace), “If he repeats it, cut his hand (again), 
without going into details. The reason that the second theft is compete 
like the first. In fact, it is more atrocious due to the implementation o 
the (first) deterrent punishment, and it is as if the owner a so 

lo lt is recorded by al-Dar’qumi in his Surtan ■ Al-Zayla i, vol, 3 . 36 s - 



fan d then bought it from him after which theft was committed 
,he • rain that the cutting of the hand led to the elimination of protec- 
' Ve T’ n the stolen property, as will be known in what follows, God, the 
tion °a willing- By returning the property to the owner the protection 
£ X alteo, ^ rea[ityj b ut a doubt ( shubhah ) remained with respect to the 
return^ ^ protection taking into account the unity of ownership and 
eXiStenC |natter as well as the existence of the cause (of loss of protection), 
subj^ 1 ; 1 cuttjng 0 f the hand. This is distinguished from what has been 
' VhlCh 'ith respect to sale by abu Yusuf), because ownership becomes dif- 
S3 ^ vjth a difference in the cause. Further, repetition of the offence 
k rCn ch a person (with respect to the same property) is rare due to his 
sUt o k orne the hardship of the deterrent, therefore, implementation 
haVin§ in becomes devoid of purpose, due to the rare occurrence of the 
° nLe - It is as if the person subjected to the hadd of qadhf commits 
ihf against the first person again. 

jj. the state 0 f the stolen property changes, for example, it was yarn 
hen he stole it and his hand was cut then he returned it and it was 
", but he repeats the offence and steals the cloth, his foot is to be cut. 
The reason is that the ‘ayn has changed its form, therefore, a person mis- 
appropriating the yarn and weaving it will come to own the cloth. This is 
!he sign of alteration in each subject-matter. When it stands altered, shub- 
hah arising from the unity of subject-matter and amputation is negated, 
thus, cutting of the hand a second time becomes obligatory. Allah knows 


what is correct. 


Chapter 104 

Place of Safe Custody ( Hirz ) 


If a person steals from his parents or children or relatives in the prohib- 
ited degree, his hand is not to be cut. In the first case, which is relation- 
ship by birth, there is free sharing of wealth and entry into the hirz. The 
second is due to the second meaning (entry into the hirz without permis- 
sion). It is for this reason that the law ( shar ( ) has permitted glancing at 
visible locations of adornment (parts of the body) as distinguished from 
friends with whom an enmity is created through theft. In the second case 
there is a disagreement with al-Shafi‘i (God bless him), because he asso- 
ciates them with distant relatives, and we have elaborated this in the topic 
of emancipation. 

If he steals from the house of a relative in the prohibited degree assets 
belonging to another, his hand is not cut, but if he steals his own assets 
from the house of another (not a relative) his hand is cut, on the basis of 
entry into the hirz with and without permission. 

If a person steals from his foster mother, his hand is cut. According to 
Abu Yusuf (God bless him) his hand is not to be cut, because he enters her 
house without permission and bashfulness. This is distinguished from 
the case of the foster sister, due to the absence of such a relationship 
according to custom. The reasoning underlying the authentic narration 
is that there is no kinship and the prohibition without kinship is not 
respected, like the prohibition established due to zina and kissing with 
lust. Closer than this is the foster sister. The reason is that fosterage is 
not publicised, therefore, there is no sharing of wealth or free entry into 
the hirz in order to avoid allegations of suspicion. This is different from 
blood kinship. 
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If one spouse steals from the other spouse nr ! 

.er or from .he wife of his master o, fr„ m a* hu ^ w hi 
there is no cutting of the hand, due to the existence us m ‘ stres s 

f0r c fy n lf °" e ofthe steals exclusive frS h ° f «"»»' 

safe-custody ((„re, of the other spouse when both do „o,Z ?f 
a place, then the rule is the same in our view. Al-ShafiT (Gndu ,n SUcil 
isagrees. The reason (for our argument) is that there is a fr eS ? hini) 
ot wealth among them in practice and implication (of the relar* ^ arin * 
marriage). This is a parallel case to the disagreement in tfc 1 °^°' 
mony.' ae Lase of testi- 

If the master steals from his mukatab slave, his hand is not to he 
because he has a right in his earning. be cut - 

Likewise a person who steals from the spoils, because he hoc L 
in them and this is related from ‘All (God be pleased with hL) bothtta 
respect to the waiving o f had d and the underlying rationale. 

He said: hirz is of two types: (1) hirz for the meaning of protection 
within it, like rooms and houses, and (2) hirz through a guard. This 
feeble servant (the Author) says: Hirz is essential, because the meaning 
of stealth is not established without it. Thereafter it sometimes exists 
through location, and that is the location prepared for guarding assets, 
like houses, rooms, trunks and shops. At other times it exists through a 
guard like a person sitting in the street or in a mosque when he has some 
baggage with him, then he is the guard for these assets. The Prophet (God 
bless him and grant him peace) ordered the amputation of the hand of 
the person who stole the cloak of Safwan from under his head when he 


was sleeping in the mosque . 1 

In a hirz based on location, custody through a guard is not taken 
into account. This is correct, because it is protected without a guard, and 
such a hirz is a room even when it does not have a door or has one, but it 
is open, so that a person stealing from there is subjected to amputation. 
The reason is that a structure is for purposes of safe-custody, except that 
there is no cutting of the hand without his bringing the property out of it, 
because of the existence of prior possession of the owner. This is different 
from the hirz through a guard insofar as cutting of the hand becomes 
obligatory as soon as he takes it away from him, due to the elimination 0 


'The Hanafis say that the testimony of one spouse is not accepted in lavo 
another, but the Shafi'Js in one view say that it is accepted. __ 

2 Jt is recorded by Abu Dawud, Ibn Ma;ah and al-Nasa i. Al-Zayla i, vo • 3> 3 
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sion of the owner by the mere act of taking thereby completing 
the posses There ; s no difference between the situations where the 
the act 0 ^ j s aw ake and whether the goods are under him or lying 

gua A* lS aS jhis is the correct view, because the person sleeping next 
next to ^ . s cons jdered to be guarding his things in practice. It is for 
to hts g°° that the cuS todian and the borrower of goods (sleeping next 
this reas< ^ s ) j s n0 t held liable for compensation, because in such a case 

10 tbe g ° t i p loss of goods, as distinguished from what has been preferred 
it is not rne 

for fa*#*- 

d . if a person steals from a hirz or from a place other than the 

when the owner is next to the property guarding it, his hand is to be 

‘ trZ u me he has stolen from one of the two types of hirz. 
cut, Decdua*. 

There is no cutting of the hand for a person who steals wealth from a 
. bat i, or a house in which entry to the public is permitted, due to 
fhe existence of permission in practice or actual for entry, therefore, the 
hirz is demolished. This includes the shops of traders and public inns, 
except when theft is committed there at night, because they are built for 
custody of assets, and the permission pertains to the day. 


If a person steals assets from a mosque when the owner (custodian) 
is there, his hand is to be cut, because it is protected by a guard. The 
reason is that a mosque is not built for safe-custody of assets, therefore, 
the wealth inside is not protected through hirz of location. This is dis- 
tinguished from a public bath, and a room that is open to the public for 
entry so that the hand is not cut, because it is built for safe-custody, there- 
fore, the hirz is by location (though undone by ffee-entry) and hirz by a 
guard is not taken into account. 


There is no cutting of the hand for the guest who steals from his host, 
because the room (house) is no longer a hirz as far as he is concerned due 
to the permission given to him for entry. The reason is that he has the 
same status as the residents of the house, therefore, his act is misappro- 
priation and not theft. 


If a person commits theft of something and does not move it out of 
the hirz his hand is not to be cut, because the entire house is a single hirz, 
therefore, it is essential to move it out of it. The reason is that the house 
and what is in it is in the possession of the owner conceptually, therefore, 
e aving the stolen thing gives rise to a shubhah of not taking. 
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If the house has a number of rooms and the thief brin 
goods out into the courtyard, his hand is to be cut, because* ^ Sl ° len 
with respect to its occupant is an independent hirz in itself, 6 ^ r ° 0rtl 
If one of the occupants of the rooms in the house enters 

stealth and steals from it, his hand is to be cut, due to wW™ 0 " 1 ^' 
-i-i wnat we have 


elaborated. 


If a thief makes a hole in the wall of a room, enters it, takes 
and hands it over to another thief outside (while he is still insider? 1 ’ 
there is no cutting of the hand for them, because the first one ’ ^ 
found to have come out and thus the protective possession of the S n °' 
is acknowledged over the wealth prior to its being brought out, ThT^ 
ond is not found to violate the hirz, therefore, the act of sariqah has? 
been completed by either. It is narrated from Abu Yusuf (God bless him) 
that if the one inside stretches his hands outside and delivers the goods 
to the one outside then the cutting of the hand is for the one inside If 
the one outside inserted his hands inside and took the goods from the 
hands of the one inside, then the cutting of the hand is for the one who 
was outside. This is based on the issue that will be coming up later. God 
the Exalted, willing. 

If he flings the goods outside and then goes out and picks them up 
his hand is to be cut. Zufar (God bless him) said that his hand is not 
to be cut, because throwing the goods outside does not give rise to the 
obligation of amputation. It is as if he went out and did not pick up the 
stolen goods. Likewise taking the goods from the street is as if someone 
else took the goods. We argue that throwing the goods is a device thieves 
use due to the difficulty of coming out with the goods or because they 
(some) want to be free to fight with the owner or for running away. His 
act is not prevented by the possession of the owner, therefore, the entire 
activity is deemed a single act. If he does not pick up the goods when he 
comes out then he is a waster and not a thief. 


He said: Likewise if he loads them upon a donkey and drives him out, 
the movement of the donkey is attributed to him as he is driving it. 

If a group enters a hirz and some of them commit the taking, the 
hands of all are to be cut. This feeble servant (Author) says: This is based 
upon istihsan. Analogy dictates that the one carrying the stolen goods out 
should alone be subjected to cutting, which is the opinion of Zufar (God 
bless him). The reason is that he is found to move the goods outside, 
therefore, the theft is completed by him. We maintain that theft has been 
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all due to collaboration as is the case with sariqah kubra. 
co^ aei ‘fthat the practice among them is that some carry the goods 
phe reas ° n ’buckle up for defence. If cutting is prevented in this case, it 
the ^^locking of the door of hadd (in this category). 
w ill lead to erson makes a hole in a room and puts his hand inside 
He said- * out> b j s band is not to be cut. It is narrated from Abu 

t0 take sotne j n a that his hand is to be cut, because he 

yusuf ( Go wea j t h from the hirz and that is the objective. Thus, entry 
br0Ught K?tinulatedforit as in the case where he inserts his hand into a 
is not to be brings out Ghitrlfi dirhams. We argue that the violation 
safe f° r ca ^ st ipulated for the completion of the offence and to elimi- 
of ^u^hubhah of absence of hirz. Completion with respect to entry is 
nate ttie ^ entr y j s considered possible. Entry into a house is in the nor- 
where su ^ ig distinguished from opening a trunk, because what is 

Itia ] way - s insert ion of the hand and not full entry. It is also dis- 

P ° SSl ished from what has preceded where some thieves are carrying the 
goS, because that is what is done in practice. 

S If a person cuts (and takes) a purse that is outside the sleeve, his hand 
is not to be cut, but if he puts his hand inside the sleeve, it is to be cut. 
The reason is that in the first case the knot is on the outside, therefore, 
by cutting the taking occurs on the outside, thus, the violation of the hirz 
has not occurred. In the second case the knot is on the inside, therefore, 
by cutting taking from the hirz is realised, and the hirz is the sleeve. If in 
place of cutting he opens the knot, then, in both situations the response 
will be reversed, due to the inversion of the underlying cause (‘ illah ). It is 
narrated from Abu Yusuf (God bless him) that the hand will be cut in all 
circumstances, because the purse is protected either by the sleeve or by 
the owner himself. We say that the hirz is the sleeve for he is relying on 
it for protection, while his own purpose is to complete the journey or to 
rest, therefore, it is as if it is the pack on the camel’s back. 

If he steals a camel from a train of camels or a the load (on the camel), 
his hand is not to be cut. The reason is that it is intended to be a hirz, 
therefore, it gives rise to the shubhah of the absence of hirz , because the 
tiver, the guide and the rider have as their purpose the undertaking of 
| e journey and the transfer of goods and not protection. Thus, it is said 
a t if there is someone with the loads who is following them to guard 
then the hand is to be cut. If he cuts up the load pack and takes 
m h> his hand is to be cut, because the bags in such a situation are a 
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hirz , because by placing the goods in the bags, the intention j s 
them, as in the case of the sleeve. Consequently, the taking is fi- f ° Pr ° te « 
therefore, the hand is to be cut. 0ni a hir^ 

If he steals a camel bag, in which there are goods, while th 
protecting it, but is asleep, his hand is to be cut. The mean' * 0Wner ‘ s 
the bag is in a place that is not a hirz, like the highway and so 8 ** ^ 
die hirz is through the presence of the owner due to his bein . so that 
for their protection. This is the case where the consideration i s ° n 
the normal watch by sitting next to the bags. Sleep in this situatT" ^ 
reckoned as hirz in practice. Likewise sleeping nearby, according to ^ * 
we preferred earlier. It is mentioned in some manuscripts that “when Jr' 
sleeping on top of the bags or where he is able to protect them " f IS 
affirms what we have stated about the preferred opinion. Allah k S 
what is correct. 


Chap ter 105 

Mo de of Amputation and its Proof 


. Th< , rieht hand of the thief is to be cut from the forearm and is to 

H£S A/cauterised The cutting is undertaken on the basis of what we 
besing«t/c ^ se]ectioJ1 of the right hand is based on the recitation 

r ?Ahd AJMh ibn Mas'ud (God be pleased with him). The selection of 
he W (wrist, forearm) is due to the reason that term yad includes the 
ntfre arm up to the armpit, and this joint, I mean wrist, is something 
about which there is certainty. The reason is that there are sound reports 
about the ordering of the amputation in the case of the hand of the thief 
from the wrist by the Prophet (God bless him and grant him peace). 1 
Cauterisation is undertaken due to the saying of the Prophet (God bless 
him and grant him peace), “Cut it and cauterise it.” 2 The reason is that if 
it is not cauterised it can lead to death, and the hadd is a deterrent not a 
killer. 

If he steals a second time, his left foot is to be cut, and if he steals 
a third time, there is no cutting and he is to be left in the prison till he 
repents. This is istihsan , and he is to be given ta‘zir as well, as mentioned 
by the Masha ’ikh (jurists) (God bless them). Al-Shah‘1 (God bless him) 
said that on the third offence his left hand is to be cut and on the fourth 
bis right foot is to be cut, due to the saying of the Prophet (God bless him 
a| id grant him peace), “If someone steals cut (his hand). If he repeats the 
offence cut again. If he repeats again cut again.” 3 It is also related with all 

7„„M here . are trad,tJ ons about this and one of them is recorded by al-Dar'qupii. Al- 
4ay ] a ';V0l.3,3 7 o. 

'' ' S reLor ded by al-Hakam in al-Mustadrak. Al-Zayla‘ 1 , voi. 3, 371. 

' S recorded by Abu Dawud. Al-Zayla'i, voi. 3, 371. 
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the details, as is expressed in his opinion/ The reason ' 
offence is just like the first in being an offence. In fact, it ism * * 7 ,ltird 
therefore, it calls for laying down the hadd by the law (sharTlf/**''^ 
the saying of ‘All (God be pleased with him), “I f ee l afraid ofAM- ely ° n 
Exalted, if 1 do not leave him with a hand with which to eat h ‘ ,he 
form istinja and a leg on which he can walk.” 4 5 He then argud t0 Pe '~ 
rest of the Companions (God be pleased with them) and was aU 7 * ^ 
vince them, therefore, an ijma' occurred. Further, it amounts tit ir^ 
him in meaning for it is the loss of all benefits of being alive, and th k 8 
is a deterrent (not a destroyer). In addition to this, it is of rare occu ^ 
and deterrence is stipulated in things that are of widespread occurT"" 
as distinguished from qisds as that involves the right of the mdiviJ 00 ? 
therefore, retaliation is extracted by force as far as is possible for the ^ 
isfaction of his right. The tradition has been criticised by al-TahawI (God 
bless him) for authenticity, or it is construed to be applicable to siyasah 

If the thief has a paralysed or amputated left hand or an amputated 
right leg, amputation is not to be enforced. The reason is that in doing 
so there is a loss of the benefit of grasping or walking. Likewise if his right 
leg is paralysed, on the basis of what we said. Likewise if the thumb of his 
left hand is cut off or paralysed, or two of the fingers of the hand other 
than the thumb, because the strength of grasping comes from the thumb. 
If one finger other than the thumb is cut off or paralysed, his hand will 
be cut, because the loss of one finger does not create an apparent dys- 
function in grasping, as distinguished from two fingers for they assume 
the position of the thumb in the loss of grasping. 

If the judge says to the executioner cut off the right hand of this man 
for a theft that he has committed, and he cuts off his left hand inten- 
tionally or by mistake, then he is not liable for anything according to 
Abu Hanifah (God bless him). The two jurists said that he is not liable 
in case of a mistake, but is liable for the intentional cutting. Zufar (God 
bless him) said that he is liable for a mistake as well, and this is based upon 
qiyas (analogy). The meaning of mistake here is a mistake in ijtihad , 6 As 
for a mistake in distinguishing the right from the left, it is not deemed 
an excuse. It is said that this mistake is to be deemed a justified excuse 

4 It is recorded by al-Dar’qutni and al-Tabarani. Al-Zayla‘I, vol. 3, 373 ' 

'It is recorded by Muhammad ibn al-Hasan al-Shaybani (God bless him) in Kim 
al-Athar. AJ-Zayla‘T, vol. 3, 374. 

6 As the text says, “Cut of their hands.” 


l:TH£fS. 


Al-Hidayah 


, ys t hat he has cut off a hand that was protected (by 
H e (Z u . ta k e j n the case of the right of the individual cannot 
45 W |3*0’ 3 ° d 3 wefore, he is to be compensated. We say that he made 
Jfo****** 1 tihdd as the text does not identify either the right or 
Mistake in h,s ? ^ in ijtihad is to be overlooked. The two jurists say 
a J left, and a 1X11 ^ Umb wit hout justification and there is no possi- 

'hat he cUt 3 pr °tation as he intentionally committed injustice, therefore, 
kility of ini er P^ e 3 j ven even though it was a matter subject to ijtihad. It 
it is not to ^ | retaliation be imposed in this case, however, it was pre- 

essential tn * ^ According to Abu Hanifah (God bless him) he 
vented due to behind ^ same type that is better than it (that is, 
destroyed it ea jt i$ not to b e deemed as destruction. It is like 

the rig ht han t e Sti fying against another that he sold a man’s wealth for 
the wi tne ^ es _ ce ^ then retracting the ir testimony. 7 Accordingly, if a 
» reasonab e ^ executioner had cut it off, he would not be liable 

person other ^ if the thief extended his left hand saying that it 

eithe . r : W -iht he would not be liable by agreement, because he cut the 
was hlS ‘ d ^ r t ’ he thief’s order. Thereafter, in the case of intentional cut- 
1,1,1 according to Abu Hanifah ( God bless him), there is a liability for the 
3 to compensate the stolen wealth, because the cutting has not been 
implemented as a hadd. In mistake too the same method is foUowed. but 
according to the method of ijtihad (preferred by Abu Yusuf) the thief is 
not liable. 

The hand of the thief is not to be cut unless the person whose prop- 
erty has been stolen is present and demands adjudication for the theft. 
The reason is that litigation is a condition for proving it. There is no dif- 
ference between confession and testimony in our view. Al-Shafil (God 
bless him) disagrees with respect to confession. 8 The reason is an offence 
against the wealth of another cannot be proved without litigating the 
matter with him. 

Likewise if he is absent at the time of cutting of the hand, because 
satisfaction is through adjudication in cases of hudud. 

The custodian (holding a deposit), the usurper, and the person who 
has made a transaction of riba 9 can demand the cutting of the hand of 
dle tb ' e f w ho has stolen from them. The depositor too has a right to 

^ are not liable for the loss. 

, Lil( an ' n ^ ‘ hereby tba * * n case of confession a trial is not needed. 
c giving ten dirhams and taking twenty. 
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demand cutting of the hand. Likewise the person .u 
been usurped. Zufar and al-Shafi‘i (God bless the^^**** h as 
not to be cut on the complaint of the custodian an d he u ^ ha "d 
same d.sagreement are analysed the positions of the borT^ ° n <h 
date loan), the person who has hired property the u' (c °*«.o. 
who borrows goods for sale, the nersrm ’ . ^ anb > <he 


who borrows goods for sale, the person taking possession X Pers <*i 

for sale, the pledgee and any person, other than the owner 
todml possession. The hand is to be cut on the complaint of th ^ 
theft from any of these persons, except that in the case of h*' 1 ^ 
it can be cut on his complaint when the property exists and hT 8 * 8 * 
his debt, because he has no right to initiate a claim for the „ Jf paid 
out this. Al-Shafi‘I (God bless him) based his view on the 
by him that these persons do not have the right to demand the Zu 
the property. Zufar (God bless him) says that the right to initiate IV ° f 
tion for the return of property arises from custodial necessity, but it'd? 
not arise for purposes of demanding cutting of the hand, because it lead! 
to the loss of financial protection .’ 0 We maintain that theft in itself gives 
rise to cutting of the hand, and it is proved before the qadl through legal 
proof, which is the testimony of two witnesses following the complaint 
that is considered in the absolute sense." The consideration is due to the 
need of these persons for the return of the property, and along with that 
the cutting of the hand is implemented as well. The purpose of the liti- 
gation is the securing of his right, while the loss of financial protection is 
a necessity for claiming this right, therefore, it is not taken into account. 


The shubhah that may possibly be raised as an objection that is not taken 
into account, for example, if the owner is present and the custodian is 
absent, the cutting will be undertaken on the basis of his (owner s) liti- 
gation, even though the shubhah that the custodian may have given the 
thief permission to enter the hirz exists. 

If a thief’s hand is amputated for theft and the property has been 
stolen from him, neither he nor the owner has the right to demand t e 
cutting of the hand of the second thief. The reason is that the wealth has 
no marketable value as far as the thief is concerned so that he is not 
liable due to the loss of the property, therefore, theft in itself does not gi 
rise to the obligation. The first thief, however, has the authority tor 


lo Because there is no compensation of property where the hand is cut. 
"Not just for the financial claim. 
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, the property, according to one narration, because the return 
^covery ° is obligatory for him. 

0 f the P r0 > d thie f steals prior to the cutting of the hand of the first, 

If ^ e ^ ha dd has been waived due to shubhah, his hand is to be cut 
or* ft er -.’of the first complaint. The reason is that the extinction of 
on b ( a , S1 va iue is a necessity of cutting of the hand, and this is not 
^he^efore, he beC omes like a usurper. 

ft>U nd ’ f e on stea ls something and then returns it to the owner before 
lf 3 Xcement of proceedings before the judge, his hand is not to be 
ihe c0,nm arrat ed from Abu Yusuf (God bless him) that it is to be cut like 
cut ' lS n , where he returns it to the owner after the commencement of 
thesituatio ^ reason i n g underlying the authentic narration ( zahiral - 
p ro cee mg ^ ^ corn pl a int (litigation) is a condition for proving theft, 

’ (cstirnon y i s deemed a necessity for eliminating the dispute and 
because term inated in this case. This is distinguished from the 

^ lSP n where it is returned after the proceedings, where the litigation 
S tands°terminated and its purpose has been attained (through prosecu- 
tion). thus, it remains finally settled. 

[f a decision has been rendered against a person for cutting of the 
hand in a case of theft, and the stolen property is gifted to the thief, 
amputation is not carried out. The meaning is if it is delivered to him. 
Likewise if the owner sells it to him. Zufar and al-Shafi‘i (God bless them) 
said that his hand is to be cut. It is also one narration from Abu Yusuf 
(God bless him), because the theft stands completed both with respect to 
commission and proof, and this transaction (gift or sale) has not made 
obvious whether ownership passed to the thief at the time of the commis- 
sion of the theft, thus, there is no shubhah here (therefore, his hand has to 


be cut). We argue that execution is a consequence of the judgement in this 
category (of hudud), for it (judgement) is not sufficient without the satis- 
faction of the claim through execution, because judgement is for proving 
the offence, while cutting of the hand is a right of Allah, the Exalted, and 
this is claimed at the time of cutting. If this is the case, the continuance of 
prosecution (claim of sariqah) is stipulated up to the time of satisfaction 
°f this right (and this claim has been given up through the gift or sale), 
thus, it is as if he made him the owner prior to the adjudication. 

He said: Likewise if the value of the stolen property decreases and 
e comes less than the tiisab, that is, prior to execution and after judge- 
en *- It is narrated from Muhammad (God bless him) that the hand is 
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to be cut) which is also the opinion of Zufar and al Sh- « ^ 

them), in the light of the deficiency in the value of the ‘ ' * G ° d b| e 

destroyed or lost by the thief after the theft). We ma Par ^ 

completion of the rtisab is a condition that must continu ^ that 35 the 
of execution, due to what we have said, as distinguished fr UP t0 the "me 
rial loss in the thing for which he is liable to compensation ^ ma <e- 
nisab there is complete by way of ayn and dayn (actual m t Crefore . *he 
to be compensated), even where he destroys the whole o a f erialand foat 
loss in price, it is not liable to compensation. As for th e 

If the thief claims that the thing stolen is owned by him 
tion will be waived, even if he does not come up with testim aiUpu,a ' 
after the witnesses have testified to the theft. Al-Shafi ‘1 (GodbT’ ^ ‘ S ’ 
said that it is not waived by a mere claim, because the thief 
do this easily and this will lead to the closing of the door to th 6 '° 
of hadd. We maintain that shubhah has the effect of waiving the 'e T 
and this has been created by the mere claim due to its probability.” 
he (al-Shafi‘1) has said is not valid, due to the validity of retraction aft* 
confession by the thief.' 3 er 

If two persons confess to the commission of theft, and then one of 
them says that it is his wealth, the hands of both persons are not to be 
cut, because the retraction is operative with respect to the person retract- 
ing and it gives rise to a doubt in the case of the other, because the theft 
was proved through the confession of both about an offence committed 
through participation. 

If two persons commit a theft and then one of them disappears, while 
two witnesses testify to the theft committed by both, the hand of the 
other thief is to be cut, according to Abu Hanifah (God bless him) in 
his second opinion, and this is the opinion of the two jurists. The Imam 
used to say earlier that it is not to be cut, as the other might appear and 
come up with a ground for creating shubhah. The reason for his second 
opinion is that absence prevents the proof of theft against the thief absent, 
therefore, he remains non-existent and one who is non-existent cannot 
create a shubhah. There is no validity of the likely shubhah to be created, 
as has preceded (in the earlier opinion). 


“Even when he has not been able to establish a clear title. 

'^Because the purpose is to create a shubhah, and that is created through hi' caim 
which is probably true 
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, is subject to interdiction confesses to stealing ten 
If a slave W his hand is to be cut, while the stolen money is to be 
i atrti hi c0 ‘ nS ’ ne ffom whom it was stolen. This is the view according 
^urn^ toth h (God bless him). Abu Yusuf (God bless him) said that his 
H anifah t b U t the ten dirhams belong to the master (of the slave). 
l ° d is t0 bC fr d bless him) said that his hand is not to be cut and the 
a u l) ajTllTiad for the master, which is the opinion of Zufar (God bless 
dirt arns a ^ £ m eaning here is when the master declares that the slave 
him) aS wel1 onfesses to stealing consumable goods, his hand is to be 
|5 lying- lf be an authorised slave (permitted to undertake business), 

cutl^.^e cut in both situations. Zufar (God bless him) said that 
his band is to be cut ; n a n these situations. The reason is based on the 
his han d is n ° erred by b im that the confession of the slave against himself 
principle P re Q f hudud and qisas, as such a confession affects his life 
is not valid m L tbe wea ]th of the master, and a confession against 

and limbs 

not acceptable. The authorised slave, however, is held liable for 
another is n ^ wealt h due to the validity of his acknowledgement of 
com P ensa e ‘ has been granted authority by the master over these things, 
^hde the inter dicted slave’s acknowledgement with respect to wealth too 

is not acceptable. 


We maintain that his confession is valid from the perspective of his 
being a human being and thereafter it extends to value, and it is valid 
from the perspective of his being wealth. Further, there is no suspicion 
in such a confession insofar as it includes an injury, and such a confes- 
sion is acceptable against another. Muhammad (God bless him) argues 
in the case of the interdicted slave that his acknowledgement with respect 
to wealth is void, therefore, an acknowledgement of misappropriation on 
his part is not valid and the wealth remains that of the master, and there 
is no cutting of the hand for stealing the wealth of the master. This is 
supported by the fact that wealth is the primary factor in his case, while 
cutting of the hand is secondary so that prosecution proceedings are valid 
for it and not for cutting of the hand, and a claim of wealth is established 
without it too. The opposite of this dispute cannot be heard by a court 
n or is it established. Consequently, when a claim is void with respect to 
"> e primary thing it is void with respect to the secondary as well. This is 
afferent from the case of the authorised slave, because an acknowledge- 
ment about the wealth in his possession is valid, therefore, a confession 
11 respect to the secondary thing is valid too. 
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Abu Yusuf (God bless him) argues that he confessed t 
m his confession for purposes of cutting of the hand Th P ? ^ 
himself and this is valid on the basis of what we have m 
second is with respect to wealth, and this is not valid The 

Ae master in him Cutting of the hand becomes due nght of 

if a freeman says, ‘The dress that is in the possession of? II is u 

W Zayd then says, “It is my dress" The hand of the perlo &0m 
wiU be cut even if he is not correct in identifying the dress 
is not recovered from Zayd. ’ n< ^ dress 

According to Abu Hanifah (God bless him) the confess!, 
respect to the cutting of the hand is valid on his part, due to l ^ 
elaborated, therefore, it is valid with respect to wealth too based ^ 
The reason is that the confession is compatible with the state of° s h ' S ' 
tence, and wealth in a state of subsistence is secondary to cutting ofrh 
hand insofar as the protection accorded by the law to wealth is exti 6 
guished as a result of it, thus, the claim for cutting of the hand is satisfied 
even after the destruction (consumption) of the property. This is distin- 
guished from the issue about the freeman, because amputation becomes 
obligatory even by stealing from a custodian, but what does not lead to 
the obligation through theft by the slave is the wealth of the master. If the 
master were to deem him truthful his hand would be cut in all the above 
cases due to the elimination of the obstacle. 


He said: If the hand of the thief is cut and the thing (stolen) still exists 
in his possession, it is to be returned to the owner, due to its (continued) 
existence in his ownership. If, however, it stands consumed, he is not 
held liable for compensation. This generality includes consumption and 
destruction, and it is a narration of Abu Yusuf (God bless him) from Abu 
Hanifah (God bless him) and it is well known. Al-Hasan narrated from 
him that he is to be held liable in case of consumption. Al-Shafil (God 
bless him) said that he is liable for compensation in both cases, because 
these are two rights with two different causes and they do not preclude 
each other. Amputation is the right of the law (shar), and its cause is 
the non-avoidance of an act that the law (shar ) has prohibited, w 1 e 
compensation is the right of an individual and its cause is the taking o 
wealth. It is as if a person consumes owned game inside the , aram 


drinks wine owned by a Dhimml. 

We rely on the saying of the Prophet (God bless him and pant • 
peace), “There is no financial penalty for the thief after his rig 


..THBfT 
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.nutated.’' 14 The reason is that the obligation of financial lia- 
has bee ° s cutting of the hand, because he comes to own the property 
hility neS t 0 f compensation right from the time of the taking, which 
bY P^h nous that it falls into his ownership and that negates ampu- 
, n akes it shubha h, and whatever is negated by it (amputation) stands 
{a tion d ue pe nsation). Further, the subject-matter no longer remains 

,ieg ated C ° the right of the individual (after theft), for if it did it would be 

protected as jtsetf and wou ld nega te cutting of the hand due to doubt, 
p erinis slb per ty becomes prohibited due to the right of Allah, like 

tberef° re ’ 1 ^ere is no compensation. The protection, however, is 
carri ° n 'with respect to consumption, because it is an act other than 
not IP- ^ ere is n0 necessity with respect to its consumption. Likewise 
theft 311 ' acknowledged in what is the cause and not in other things. 
shubhah is ac ^ we u known view (that includes both consumption 
The reaso ^ t ^ e absence of compensation) is that consumption 
and des ■ t j on 0 f the purpose (of theft), therefore, shubhah is consid- 
istheco F tQ it Likewise the loss of protection is established with 
efed W ‘,o compensation because it is one of the necessities ofits loss with 
r€SP ect to destruction for negating similarity between theft and compen- 


He said: If a person commits theft several times and is subjected 
to amputation for one of them, it is considered amputation for all of 
them, and he is not liable for compensating anything according to Abu 
Hanifah (God bless him). The two jurists said that he makes compensa- 
tion for every property except the one for which his hand is cut. The issue 
pertains to the case where one of them is present to claim his right, but if 
all of them are present and his hand is cut due to their prosecution he is 
not liable for any compensation in any of the cases by agreement of the 
jurists. The two jurists argue that the person present is not the deputy of 
all those absent, and prosecution is necessary for establishing the offence 
of theft. Thus, theft relevant to those absent is not established, and his 
hand is not cut on account of those thefts, therefore, their stolen prop- 
erties stand protected. The Imam argues that the obligation for all these 
thefts is a single amputation as the right of Allah, the Exalted, because 
the hudud are based on the rule of merger and concurrence. Prosecution 


It is gharib in these words, but a similar tradition has been recorded by al N 
taSurnm. Al-Zayla‘1, vol. 3,375. 




ChaP ter 10 

je of Stealing Property and Related Issues 

Is a dress and cuts it into two inside the house and there- 

[f a p erS ° n * SQ t hat its value outside is ten dirhams, his hand is to be 

after takes ll ° ^. orn Yusuf (God bless him) that his hand is not 

cut. h is nar th - s there j s a basis for his ownership, and that is by tearing 

to be cut as i ^ ^ a bj e f or its value and comes to own the compen- 

that is excess • buyer who steals the sold commodity 

ale d property- He is now 7 

Lre the seller has an option. 

The two jurists argue that taking is deemed a cause for compensation, 
„„ n" for ownership. Ownership is established by way of necessity for 
hrilitatintt the payment of compensation so that both counter-values do 
1 , ‘ foef in .he same ownership. Such a case does not give nse to sfat- 
hnh by the taking itself. It is like the seller stealing a defective commodity 
that he sold , 1 as distinguished from what is mentioned (by Abu Yusuf), 
because the contract of sale is constituted for the purpose of acquiring 
ownership. The present disagreement is about the case where e 
owner) chooses compensation of the loss and the taking of die dress, bu 
if he chooses the compensation of value and the leaving 0 e ress vv 1 
him (the thief), his hand is not to be cut by agreement, because the r 
is in his ownership extending from the time of taking. It is as 1 e 
a gift of the dress to him. All this applies when the loss is ex “ sS *J e ' , 

loss is minor, his hand is to be cut by agreement, due t° t <■ 0 se 
the cause of ownership, for then the owner does not have e op 
making him liable for the entire value. 


imputation is not awarded in this case. . ■ -.warded 

‘Where the buyer is not aware of the defect. In this case ampu a 1 
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If he steals a goat, slaughters it, and then takes it out h' u 
to be cut. The reason is that the theft is committed in m’J* , ' S n °‘ 
no amputation for meat. ’ and there is 

,f a SKak Sold or silver for which ,mpuia,i„ n is awa , de . 

he moulds them into dirhams and dinars, his hand is to u ed>and 
*u„ J Jr -, . u 18 10 oe cut, while 


the dirhams and dinars are returned to the 


, person from whom tt, 

als were stolen. This is the view according to Abu Hanifah 7rl?' 

him). The two jurists said that there is no way for the owner (from k 
the metals were stolen) to have access to the coins. The primary off 
was usurpation, but this is craftsmanship that has marketable valu'^ 
their view, with the Imam disagreeing. Thereafter, the implementation of 
hadd is not difficult according to his view, because the thief did not come 
to own the coins. It is said that according to the view of the two jurists 
amputation is not obligatory, because he came to own them prior to cut- 
ting of the hand. It is also said that it does become obligatory, because 
by craftsmanship it became something else, therefore, he did not come to 
own the substance of the stolen metals. 

If he steals a dress and dyes it red, his hand is to be cut and the dress 
is not to be taken from him, yet he does not compensate the value of 
the dress. This is the position according to Abu Hanifah and Abu Yusuf 
(God bless them). Muhammad (God bless them) said that the dress is to 
be taken from him and the addition made through dyeing is to be paid to 
him, on the analogy of usurpation ( ghasb ). The argument that combines 
the two (the basis of analogy and its extension) is that the primary thing 
is the existence of the dress and the existence of the dyeing is a secondary 
thing. The two jurists argue that the dyeing is in existence in both forms 
(appearance of red colour) and meaning (value) so that if he (the owner) 
decides to take it in dyed form he compensates the addition due to dyeing. 
The right of the owner subsists in the dress in form (insofar as hehasthe 
right to recover the dress) but not in meaning (value), because the th.et 
is not liable for compensation if it is destroyed, therefore, we me me 
towards the situation of the thief. This is distinguished from the case 
the usurper, because the right of each one of them continues in bo Atom 
and meaning, thus, they are equal from this P“*PJ' ctlve ' , dresS 

the perspective of the owner in what we have said (above about th 

being primary and the dyeing secondary). _ h th sides 

If he dyes it black, it is taken from him according to 0 ^ 

(all three jurists), that is, according to Abu Hanifah. 



Chapter 107 

Highway Robbery ( Qaf al-Tarlq) 


He said: If an armed group (having the force to resist), or a single armed 
person able to employ force, come out with the intention of cutting off 
the highway are apprehended before they have the opportunity to seize 
wealth or to kill someone, the imam is to imprison them till they repent. 

If they seize wealth belonging to a Muslim or a Dhimml, and the wealth 
so seized when divided among their group comes to ten dirhams or more 
per person or what reaches such value, the imam is to cut their hands 
and feet from the opposite sides. If they kill someone without seizing 
wealth, the imam is to execute them by way of hadd. The basis for this are 
the words of the Exalted, “The punishment of those who wage war against 
Allah and His Messenger, and strive with might and main for mischief 
through the land is: execution, or crucifixion, or the cutting off of hands 
and feet from opposite sides, or exile from the land: that is their disgrace 
in this world, and a heavy punishment is theirs in the Hereafter .” 1 

The meaning, Allah knows best, is the distribution of the punish- 
ments mentioned (in the text) over situations (offences ), 1 and these are 
four: three are mentioned 3 and we shall be mentioning the fourth, God, 
the Exalted, willing. The reason is that offences change with circum- 
stances, and the punishment is to suit the gravity of the offence. 

As for the meaning of imprisonment, it is because of what is meant 
by the exile mentioned in the text, because it is exile from the face of the 


'Qur an 5 : 33. 

This is meant to negate the opinion held by Imam Malik (God bless him) t 
warn has a right to choose the punishment he likes. .... . 

The first is attempt; the second is seizing wealth; and the thir is mg 

taking wealth. 
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earth to prevent them from doing evil to its inhabitants The 
be subjected to ta'zir for undertaking the act of terrorism > Y *** 3,50 tu 
ability to use force has been stipulated, because the act The 

not realised without force. The second situation (offence) th t ^ ‘ S 
explained is due to the text that we have recited. The stipulat* T haVe 
wealth taken, that it be the wealth of a Muslim or Dhimmi wa" \ ^ 
the reason that its protection be perpetual. Consequently, if thf , S ^ ,0 
the way of the musta'min (enemy visiting on safe-conduct), cuttil^r ? 
limbs is not obligatory. The completion of the nisab is stipulated 'k 
respect to each one of them so that his limbs do not become liabl 
cutting without having acquired what is substantial. The meaning of cu 
ting is the cutting of the right hand and the left foot so that the benefitof 
moving around is not completely lost. The third situation (offence) that 
we have described is due to what we have recited. 


They are to be executed by way of hadd so that if the heirs were to 
forgive them, their forgiveness would not be permitted, because it is the 
right of the law [shar') And the fourth is where they kill and seize wealth 
then the imam has the option of cutting off their hands and legs from 
the opposite sides or to executing them and crucifying them, or of exe- 
cuting them (only), or of crucifying them. Muhammad (God bless him) 
said that he is to execute them or crucify them, but not to cut off their 
limbs. The reason is that it is a single offence, therefore, two haddsm not 
obligatory, because an offence less than homicide is included in homi- 
cide with respect to the hadd, like the hadd of theft and stoning. The two 
jurists maintain that this is a single penalty that has been enhanced due 
to the gravity of its cause, which is the total destruction of peace through 
killing and snatching of wealth. It is for this reason that the cutting of the 
hand and the foot together is a single hadd in the major ( kubrd ) form of 
theft, even though they amount to two hadds in the minor form. Concur- 
rence/merger is operative in several hudud and not within a single hadd, 

Thereafter, he mentioned in the Book a choice between crucifixion 
and its relinquishment, and this is the authentic statement (zahr a 
riwdyah). It is narrated from Abu Yusuf (God bless him) that it is not 
to be given up for it is stated in the text (Qur an), and the purpose is ^ 
publicise it so that others learn a lesson from it. We say: the primary o 
of publicising is through execution, while the extreme form is cruci 
therefore, a choice has been given with respect to it. 
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said: He is to be crucified while alive and his body is to be 

H ^ with a spear until he is dead. A similar view has been narrated 
(1 ° i Karkbi (God bless him). It is narrated from al-Tahawi that he is 
fr0,fl ii d and then crucified in order to avoid mutilation. The reasoning 
tobelCI ? e, the fi rSt view ’ whic ' 1 is correct > *s that the crucifixion in this 
under more effective with respect to deterrence and that is its purpose, 
for* lS jid , He i s not to be crucified for more than three days, because 
Tart decomposing after that and it will be offensive for the people. 
he S r ated from Abu Yusuf (God bless him) that he is to be left on the 
lt ‘ S ^"planks till he breaks down into pieces and falls so that others are 
V/0 ° wed by it- We say that such a lesson is learnt from what we have said 
“TTuch extreme measures are not required. 

^ p e said: If the highwayman is executed then he is not liable to com- 
ensate the wealth that he took, on the analogy of the minor form of 
Jhefr and we have elaborated that. 

If one of them undertook the killing, the hadd is to be imposed on 
all of them together, because it is the consequence of muhdrabah. The 
offence is realised because some of them are supporting others, and they 
fall back on their supporters when they retreat. The condition is killing 
on the part of one of them and this stands fulfilled. 

He said: Killing with a stick, or with a stone or with a sword is all the 
same for this purpose, because it has occurred by cutting off the highway 
and the waylaying of the travellers. 

If the highway robber does not kill nor takes wealth, but wounds 
someone, he is to be subjected to qisas for injuries in which qisas is appli- 
cable, while arsh (compensation) is to be taken in injuries liable to arsh. 


and this is to be done by the heirs. The reason is that there is no hadd for 
these offences, therefore, the right of the individual is established, which 
is what we have mentioned, and this is claimed by the wall 

If he seizes wealth and then wounds someone, his hand and foot 
are to be cut, and the claims for wounds are annulled. The reason is 
that when hadd is imposed as the right of Allah, the protection of life 
as the right of the individual is annulled, just as the protection of wealth 

ls annulled. 


If he seizes wealth after having repented and commits intentional 
omicide (murder), then the awliya’ have the option to kill him by way 
in r f!^ a ^ on or 1° forgive him. The reason is that hadd is not applicable 
* s offence after repentance, due to the exemption mentioned in the 
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text (Qur’an). The reason is that repentance depends upon the retu 
wealth, and there is no cutting in such a case, therefore, the right 7 
individual is established for life and wealth, so that the wali can I ^ 
qisds or forgive him. Compensation is imposed if the wealth is dest° ^ 
in his possession or he consumes it. 


If there is among the highway robbers a minor or an insane p ers 
or a relative of the prohibited degree among the waylaid persons, 
hadd is waived with respect to the rest. The statement about the minor 
and the insane is the opinion of Abu Hanifah and Muhammad (God bless 
them). It is narrated from Abu Yusuf (God bless him) that if the offence 
is undertaken by sane persons, the rest (other than the insane) are sub- 
jected to hadd. The minor form of theft is governed by this rule as well 
He argues that the direct actor is the primary actor, while the supporters 
are secondary. There is no shortcoming in the direct action of the sane 
while the shortcoming in the secondary is not taken into account. In the 
opposite form the meaning as well as the hukm are reversed as well. The 
two jurists argue that it is a single offence undertaken by all. If the act of 
some does not raise a liability, the act of the others will be reduced to a 
partial cause ( ‘illah), and the hukm is not established by it. It will be like a 
person committing a mistake participating with one undertaking the act 
intentionally. 


As for the relatives of the prohibited degree, it is said in its interpreta- 
tion that this is the case where wealth is jointly held by the offender and 
the victim. The correct view, however, is that it is unqualified, because 
it is a single offence, as we have mentioned, and the use of force against 
some gives rise to the use of force against the rest. This is distinguished 
from the case where there is among the victims an enemy on safe-conduct 
( musta’min ), because the use of force with respect to him is due to the 
shortcoming in protection, but this is specific to him. As regards the case 
here, it is due to the shortcoming in the hirz, and a caravan is a single hirz. 

When the hadd is waived, the claim of qisas for murder is transferred 
to the awliyad’, due to the emergence of the right of the individual as we 
mentioned. If they like they can claim execution by way of retaliation or 
if they like they can forgive them. 

If some travellers in the caravan waylay the rest, hadd does not 
become obligatory. The reason is that the hirz is one, therefore, the entire 
caravan is like a single house. 
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person cuts off the road, durmg the day or night, in a city, 
vVbere Kufah and Hindi, then he »s not a qdtV al-tariq (highway 
ot bet* cen he ba sis of istihsdn. On the basis of analogy, he would be 
rob ber) highway robber, which is the opinion of al-Shafi'l (God bless 
its occurrence in reality. It is related from Abu Yusuf (God 
h im). due that h a dd becomes obligatory if the offence is committed out- 
bless h' 01 ' even if he is very close to it, because help cannot reach due 
side the ci Y ^ victim it i s also narrated from him that if they take 
to the ca * jve during the day with weapons or during the night with 
up the 0 or wit h sticks, then they are highway robbers, because use of 
' veaP ° n * is swift and at night help is slow in coming. We say: qat‘ al-tariq 
' VeaP ° Uce by the cutting off of the highway for the travellers, and this is 
lak£S alised within a city or very close to it, because rescue is available in 
° 0t ^locations. The reason is that they are taken to task for the return of 
* h dfofor securing the right of the person entitled, and they are punished 
we . im pnsoned for their offence (inside the city). If they commit murder 
then the matter is transferred to the awliya, as we have explained. 

If a person strangles another thereby killing him, then the diyah is to 
be paid by the ‘aqilah, according to Abu Hanifah (God bless him). This 
pertains to the issue of killing with a blunt weapon and we shall elaborate 
it in the chapter on Diyat , God, the Exalted, willing. If he kills more than 
once by strangulation inside the city, he is to be executed, because he has 
become one who is spreading terror in the land, therefore, his evil is to be 
eliminated through execution. Allah, the Exalted, knows best. 
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ChaP ter 108 

rhe Legal Status of Jihad 


The word siyar is the plural of shah, and it is ,h e strateKV 

paging affairS ’ ‘ n tHe SharVah '* ‘ S applied specifically^ the « , 
Tdopted by the Prophet (God bless him and grant him peace)! his 

itary expeditions. 

He said: Jihad is a communal obligation, if a group from amone the 
people undertakes it, the obligation is removed from the rest. As for its 
obligation, the basis is found in the words of the Exalted, “And fight the 
Pagans all together as they fight you all together. But know that Allah is 
with those who restrain themselves;’' and in the words of the Prophet 
(God bless him and grant him peace), “ Jihad is determined till the Day 
of Judgement .” 2 He (God bless him and grant him peace) meant thereby 
a definitive obligation (fard) that will always remain. The reason is that it 
has not been made a definitive obligation for itself, as in itself it is disrup- 
tive . 3 It has been made a definitive obligation for strengthening the Din 
of Allah and for driving away evil from His servants. When the purpose 
is achieved through some, the obligation is removed with respect to the 
others, like the funeral prayer or returning the salutation. 

If no one undertakes it, all the people commit sin by neglecting it, 
because the obligation is placed upon all, and the occupation of all with 


'Qur’an 9 : 36 

Mt is recorded by Abu Dawud in his Sunan. Al-Zayla‘i, vol. 3, 377- A question is raised 
in al-'lndyah as to how an obligation has been derived from a khabar wahid. He replies 
that if a khabar wahid is supported by a definitive evidence, obligation may be attri ute 
to it. 

3 By bringing desolation to the lands and annihilation of humans. Al- Inayah. 


287 


Al-Htdayah 

— 

it would cut off the materia] for jihad like horses and weapon, ,k 
it is made obligatory as a communal obligation. ’ neref °re, 

Unless the cal] to arms is general, in which case it becomes • 
sal obligation, due to the words of the Exalted, “Go ye forth ( T^' 
equipped) lightly or heavily, and strive and struggle, with your 
and your persons, in the Cause of Allah. That is best for you if v/u 
knew.”-' It is stated in al-Jami' al-Saghlr: Jihad is obligatory, excen 
the Muslims have an option until there is need for them. The first 31 
of this statement indicates a communal obligation, while the latter 
indicates a general call to arms. The reason for the general call to arms i' 
that the purpose is not being attained without it, except by the panicin^ 
tion of all, therefore, it is made a definitive obligation for all. 

Jihad is not an obligation for the minor, because minority is an object 
of compassion, nor is it an obligation for the slave or the woman, due to 
the precedence accorded to the right of the master and the husband. 

It is also not an obligation for the blind, or the invalid, or one whose 
limbs are amputated. If, however, the enemy attack a land it becomes 
obligatory upon all the people to defend it. For doing so the woman goes 
out without the permission of her husband and the slave without the 
permission of his master, because it has now become a fard ‘ayti (univer- 
sal obligation), and lawful ownership and the enslavement of marriage do 
not stand in front of the universal obligations, as is the case with prayer 
and fasting. This is distinguished from the situation that is prior to the 
making of the general call, as before it they are self-sufficient without 
these two categories, thus, there is no need to annul the right of the mas- 
ter and the husband. 

There is no need to impose a cess (on the people to support the army) 
as long as there is revenue (Jay’) available. The reason is that it does not 
resemble wages, and there is no necessity for it, because the wealth in the 
treasury is intended for the representatives of the Muslims. 

He said: If there is nothing available, then there is no harm if some 
of them strengthen others. The reason is that in this there ts repel ng 
of a higher injury by accepting a lower level injury. This is supp ^ 
by the fact that the Prophet (God bless him and gran P 
some coats of mail from Safwan (God be pleased w.th him)' and Umar 


^recorded by Abu Dawud in the section on sales. AI-ZaylaT vot. 3 . 377- 



Chapter 109 


The Rules of Warfare 


When the Muslims commence battle, and they have surrounded a city 
or a fort, they are to invite the inhabitants to accept Islam, due to what 
is related by Ibn ‘Abbas (God bless them both) “that the Prophet (God 
bless him and grant him peace) did not commence combat with a people 
without first inviting them to Islam 

He said: If they respond positively, they are to refrain from fighting 
them, due to the attainment of the purpose. 

If they refuse, they are to invite them to the payment oi jizyah , and 
this is what the Prophet (God bless him and grant him peace) ordered 
the commanders of the armies to do 2 for it is one of the consequences 
upon the conclusion of battle, according to what the text has stated. This 
applies to those among them who are eligible to accept the payment of 
jizyah. Those from whom jizyah is not acceptable like the apostates or the 
idol worshippers from among the Arabs, there is no benefit in inviting 
them to accept jizyah , because only Islam is acceptable from them. Allah, 
the Exalted, has said, “Then shall ye fight, or they shall submit .” 3 

If they commence payment ( badhalu) t then they have the same 
rights as the Musims, and they have the same liabilities like those of 
the Muslims, due to the saying of ‘All (God be pleased with him), “They 
have paid the jizyah so that their blood (is protected) like our blood, and 
their wealth (is protected) like our wealth .” 4 The meaning of badhl here 


‘It is recorded by 'Abd al-Razzaq from Sufyan al-Thawri. Al-Zayla‘i> vol. 3, 378. 

2 It is recorded by all the sound compilations, except al-Bukhari. Al-Zayla‘i, vol. 3, 
380. 

3 Qur’an 48 : 16 

4 It is gharib, and is recorded by al-Dar’qutni in his Sunan. Al-Zayla l i, vol 3, 381. 
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is acceptance, likewise the meaning of the term Vtd’ tW • 

the Qur’an. Allah knows best. ’ 15 mention^ 

It is not permitted to engage in battle those whom the in • 
accept Islam has not reached without first inviting them tu • ttl ° 
on the saying of the Prophet (God bless him and grant him * based 
he gave advice to the commanders of the detachments “lnviS^ Wh(?n 
to witness that there is no god, but God.”’ The reason is that thr 
invitation they come to know that we engage them in battle o r ° Ughthe 
of our Din and not for purloining their wealth and enslavement 0^'-' 
families. Perhaps, they will respond positively so that the burden ofh T 

IS AVfllHpH Tf tVlP rrtmmanrier onn.-irrm, L ,,i i ^ 


is avoided. If the commander engages them in battle before comm * 
eating the invitation, he commits a sin. Nevertheless, there is no finTnr l 
penalty due to the absence of there being protection, which arises from 
Din or their being in the ddr al-Isldm. Thus, it becomes like the killing of 
women and children. 

It is recommended that even those whom the invitation has reached 
already, be invited, so that there is an enhanced warning for them. This is 
not obligatory, however, as there is an authentic report “that the Prophet 
(God bless him and grant him peace) carried out a raid against Banu al- 
Mustaliq and caught them unawares. He also took an undertaking front 
Usamah (God be pleased with him) that he will raid Ubna in the early 
hours of the morning and then set it on fire." 6 A raid is not undertaken 
with an invitation. 

If they reject the invitation, they are to seek the help of Allah and 
engage them in combat, due to the saying of the Prophet (God bless him 
and grant him peace) in the tradition ofSulayman ibn Buraydah, “If they 
reject this then invite them to accept the jizyah till he said, “if they refuse 
that, then seek the help of Allah against them and engage them in com- 
bat” 7 The reason is that it is Allah, the Exalted, who helps His friends and 
destroys His enemies, thus, His help is to be sought in all affairs. 

There is no harm in taking women and copies of the Qur’an along 
with the Muslim soldiers if they are a huge army who can can be rebed 
upon for their security, because the usual in such a case is safety, an 
usual is treated like something that stands realised. 


’This has preceded earlier. Al-Zayla'i. vol. 3 , 381. 

♦ft is recorded by al- Bukhari and Muslim. Al-Zayla ,, vol. 3 , 3 »'- 
rThis tradition has preceded. Al-Zayla‘I, vol. 3, 3 81 - 
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. considered disapproved to take them along with a detachment 
11 not be relied upon for their security, for this amounts to expos 
*b° C t 0 loss and dishonour, while the exposure of the mushaf can 

iflg the t m desecration for they will desecrate it due to their hate' for the 
..ice its . . infprnrpfafinn rlnp *n -r.i „ 


cav» se 1 ThlS is a sound interpretation due to the words of the Prophet 
Sess him and grant him peace), “Do not travel with the Qur’an 
(Go^ ^ of the enemy.” 8 lf> however, a Muslim crosses over to their 
rn the lana 

__ J nrto kins? of safety (amari). there is HO harm if Ua _ .. 


t0 ** an undertaking of safety (amati), there is no harm if he carries 

land °V with him ’ if they are a people who abide by their ,rea, y- as 

the rflUS ^ ^ n0t be exposed to desecration. It is old women who go 
app3re th l huge army to undertake duties that are suitable for them, like 
giving water and nursing. As for the younger women they are to 
■n their houses so as to avoid problems. 

Stay ^voman is not to participate in battle without the permission of her 
band nor a slave without the permission of the master, as we elabo- 
,1US , un i e ss there is a necessity due to an attack by the enemy upon 
land It is imperative for the Muslims not to become rebellious or to 
loin the spoils or to mutilate bodies. This is based upon the saying 
I!f the Prophet (God bless him and grant him peace), “Do not purloin 
I the spoils), do not become rebellious and do not mutilate (bodies).” 9 
Ghulul is theft from the spoils, while ghadr is going back on the com- 
pact of loyalty and breaking it. The muthlah related in the tradition of the 
'Uraniyyin 10 is abrogated by a later prohibition and that has been trans- 
mitted. 

A woman, minor, enfeebled old man, an invalid, and a blind man are 
not to be killed. The reason is that permitted killing is of those persons 
who are capable of hostility, and this is not realised in the case of these 
persons. It is for this reason that they are not to kill a paralysed person, 
one whose right hand has been amputated, and one whose hand and leg 
of the opposite sides are cut. Al-Shafi’T (God bless him) goes against our 
opinion in the case of the enfeebled old man, the invalid, and the blind. 
The reason is that permitted killing in his view is based upon unbelief, 
but the evidence against him is what we have elaborated. There is an 
authentic tradition that the Prophet (God bless him and grant him peace) 

^ It is recorded by all the sound compilations, except al-Tinnidhi. Al-Zayala i. vol. 3, 

Jt has preceded in an earlier tradition. Al-Zayla'i, vol. 3, 385- 
11 ' s recorded by al-Bukhari. Al-Zayla’i, vol. 3, 385. 
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forbade the killing of minors and females." When the Messenger of Ali- 
(God bless him and grant him peace) saw a slain woman, he said “tv 
woman: she was not one who would engage in combat, so whv \ c 
killed?” 12 Y 35 she 

He said: Unless one of these persons have an advisory capacity in w 
or the woman is a ruler, due to the consequences of her injurious actT^ 
towards the servants of Allah. Likewise any of these people who actu 111 0 
participates in battle for repelling their evil, because actual fighting p a 
mits this. 

The insane person is not to be killed. The reason is that he is not 
addressed by the divine communication (creating liability), unless he is 
actually fighting in which case he is to be killed in order to avoid his evil 

It is considered disapproved that a man advance upon his father, who 
is among the polytheists, in order to kill him, due to the words of the 
Exalted, “Yet bear them company in this life with justice (and consid- 
eration), and follow the way of those who turn to Me.” 13 The reason is 
that it is obligatory upon him to spend on him for his survival, therefore, 
permission to kill him will negate this. 


"It is gharib in these words, but the same meaning is found in traditions 
all the sound compilations, except Ibn Majah. Al-Zayla‘i, vol. 3 . 3 86 - 
u lt is recorded by Abu Dawud and al-Nasa't. Al-Zayla i, vol. 3. 3 7 
l 3 Qur’an 31 : 15 


Chapter no 

Negotiating 

Conduct 


Cessation of Hostilities and Safe 


imam deems it proper to negotiate the cessation of hostilities with 
Ift 6 si dents of the dar al-harb or with one group among them, and in 
W diere is the securing of the interest of the Muslims, then there is no 
1 IS fn in it, du e to the words of the Exalted, “But if the enemy incline 
towards peace, do thou (also) incline towards peace, and trust in Allah.’’ 1 
The Messenger of Allah (God bless him and grant him peace) negotiated 
a cessation of hostilities with the residents of Makkah in the year of al- 
Hudaybiyyah on the terms that the war between them and him will cease 
for ten years. 1 The reason is that a negotiated settlement is jihad in mean- 
ing if it is in the interests of the Muslims, because the purpose is to repel 
the evil that will result from continued hostilities. It is not necessary to 
limit the duration of the settlement to what is narrated (ten years) due 
to the extension of the purpose in excess of that, as distinguished from 
the case where it is not in the interest of the Muslims, because that would 
amount to giving up jihad in both form and meaning. 

If they commit a breach of the truce, he is to engage them in com- 
bat and is not to communicate the repudiation to them, if the breach is 
committed by them in agreement, because they have all broken the treaty, 
therefore, there is no need to terminate it. This is distinguished from the 
case where some of them enter our territory and commit highway rob- 
bery (qat al-tariq) where there is no one to restrain them, as this will not 
am °unt to a termination of the treaty. If there is some resistance to them 

jOur^n 8 : 61 

k is recorded by Abu Dawud in his Sunan. Al-Zayla‘I, vol. 3, 388' 
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and they openly fight with the Muslims, it will amount to a te ■ 
of the treaty on the part of these particular people, but not 
The reason is that it is without the permission of their kins ( r \ 
it does not bind the rest of them. If it was by permission ofthei^’ 
would amount to termination as it was with their agreement in ^ 

If the imam decides to conclude a truce with the enemy andTeTt ) 8 
wealth from them for doing so, there is no harm in this. The reaso^ 
that when a settlement is permitted without wealth, it is permitted^ h 
wealth as well. This, however, is permitted when the Muslims are*™ 
state of need. If there is no such need it is not permitted, as we have 
explained earlier. The amount so taken will be utilised on the avenues on 
which jizyah is spent. This is the case when the Muslim armies have not 
descended into their plains, rather they have sent an emissary, for then it 
is in the meaning of jizyah. If, however, the army lays siege to them and 
takes wealth from them, it will be deemed spoils and from which a fifth 
will be taken and the rest will be divided among them, because it has been 
derived through the use of force in reality. 

As for the apostates, the imam is to conclude a truce with them till he 
has examined their affairs. The reason is that coming back into the fold of 
Islam is desired from them, therefore, it is permitted to delay combat with 
them with a view to their coming back to Islam. He is not to take wealth 
for doing so, because it is not permitted to take jizyah from them, due 
what has been explained. If he does take it, however, he is not to return 
it, because it is (legally) unprotected wealth. If the enemy lay siege to the 
Muslims and demand a truce in lieu of wealth that the imam should pay 
them, then the imam is not to do so insofar as it amounts to degradation 
and the association of humiliation with the community of Islam. The 
exception is where he sees destruction in this, because repelling death is 

obligatory through all means possible. 

They are not to sell weapons to the Ahl al-Harb nor to se o er 
assets to them, because the Prophet (God bless him and grant him peace) 
forbade the sale of weapons to the residents of the dar al-^arb 
carry them over to them (by way of trade). The reason ,s Aann ^ 
is the strengthening of their ability to wage war apart 
Consequently, they are forbidden to do so. Likewise ’ fortha t 
explanation we have given. So also the transportation o 

a It \sgharib in these words. iGs recorded by al-Bayhaqi. Al-ZaylaT voL ). 39>- 
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: s 0 f weapons. The same restriction is to be observed after truce 

isth£ Ttruce is likely to be terminated or will end and they will wage 

fo r tbal The analogy based on this applies to food and dresses as well 

Wf on ■ we have understood through the text that the Prophet (God 

^ ce ^l irn and grant him peace) ordered Thumamah to send supplies to 

b |eSS n nfMakkah, who were at war with him. 

^people or 

lio.i Safe Conduct 


freeman, or a freewoman, grants amdn (assurance of safety) to an 
1 believer, or to a group, or to the residents of a fort, or the residents 
°? cityi S uch assurance is valid, and none among the Muslims is per- 
° Jt e( j to engage them in combat. The basis for this is the saying of the 
jV het (God bless him and grant him peace), “The blood of all Muslims 
Jequal (with respect to qisas) and the least among them may strive to 
extend their assurance of safety ,” 5 that is, the minimum number among 
them, which is one . 6 The reason is that (being a freeman) he is eligible 
to participate in battle, and for this reason they may be apprehensive of 
him for he possesses the ability to restrain them, therefore, the granting 
of an assurance of safety is realised on his part, due to its linkage with the 
subject-matter of the assurance (that is, their apprehension) and there- 
after extending to others besides him . 7 The reason is that its cause is not 
divisible and that is iman (faith, affirmation). Likewise amdn is not divis- 
ible and is completed like the authority to give in marriage . 8 

He said: Unless there is an injury resulting from this in which case 
it is to be repudiated (and communicated to them). It is like the imam 
granting the amdn himself, but then he comes to the conclusion that the 
securing of interests demands that it be repudiated, and we have elabo- 
rated that already. If the imam lays siege to a fort and one among the army 

*lt is recorded by al-Bayhaqi in Dala'il al-Nubuwwah. Al-Zayla‘i, vol. 3, 391. 

is recorded in the two Sahibs. Al-Zayla'i, vol. 3, 393-94. 
lie says this to counter the interpretation that the least among them is the slave and 
even he can grant aman. 

thereT ^ ,bc °f the moon of Ramadan is seen by one and then applies to 

Where there are several awhya ’ with equal authority and one of them has given the 
*° man away in marriage. 
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grants them aman, but the imam perceives an injury in tV 
nates the assurance, as we have explained, then he is t0 disrini and L tern,i - 
actmg against his opinion. This is distinguished from the cl u® f ° r 
granting of such assurance is a matter of interpretation, becaus^^ 6 
efit is sometimes lost due to delay (in seeking the opinion of th eiv 
therefore, he is to be excused. V ' thc ”ndm), 

The aman granted by a slave under interdiction is not valid 
ing to Abu Hanlfah (God bless him), unless his master has 
him to participate in battle. Muhammad (God bless him) said thTrff 
valid. It is also the opinion of al-Shafi‘1 (God bless him). Abu Yusuf (A, !i 
bless him) sides with Muhammad (God bless him) in one narration and 
with Abu Hanlfah (God bless him) in another narration. Muhammad 
(God bless him) relies on the saying of the Prophet (God bless him and 
grant him peace), “The aman of a slave is aman,” 9 which was related by 
Abu Musa al-Ash‘ari (God be pleased with him). The reason is that he 
is a mu’min (believer) with the power to restrain, therefore, his aman 
is valid on the analogy of the slave authorised to participate in battle 
as well as on the analogy of permanent aman (for making an enemy a 
Dhimmi). The stipulation of having iman (faith) is that it is a precon- 
dition for ‘ ibadah (worship) and jihad is worship. The stipulation of the 
power to restrain is for the realisation of fear through it, while its effect 
is the dignity of religion and the securing of interests of the community 
of Muslims, when the assurance is given in such a situation. He does not 
possess the right to participate in battle (of his own authority), because 
in this there is the suspension of the benefits accruing to the master, but 
there is no such suspension through a mere statement According to Abu 
Hanlfah (God bless him) he is placed under interdiction from participat- 
ing in battle, therefore, his aman is not valid, because they do not hold 
him in awe. Consequently, the aman is not linked to its sub,e^« 

The reason is that the slave sometimes makes an 

is ghanb. luTT^^dbTAbd al-Ramq. Al-Zayla*l, vol. 3, 39*- 
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, for amdrt) and that is obvious (for he is not trained for warfare i ln 
neC lo the blocking of the means to the attainment of spoil,. This is dis 
i( 'iShed from the case of the authorised slave, because the master h « 
""feed to his participation, and error is rare due to his direct participation 
Combat (and experience). It is also distinguished from the perpetual 
which is the suspension of warfare required by Islam, thus, it has 
£ Stus of an invitation extended to him (which is a benefit), and also 
return fot jizyah (which is a benefit). Finally, it is obligatory on the 
L to respond to their request (for the contract of dhimmah) and the 

'" pension of the obligation is a benefit, therefore, they are distinguished 
S “ if a minor, who does not possess discretion, grants aman his position 
that of the insane person. If he does possess discretion, his position 
's like the slave not authorised to participate in battle, along with the 
disagreement in it. 10 If, however, he is permitted to participate in battle, 
then the correct view is that it is valid. Allah knows what is correct. 


'“With Abu Hanlfah (God bless him) saying that his aman is not valid and Muham- 
mad <God hl «s him) saying that it is. 


Chapter* m 


Spoils of War and Their Division 

When the imam conquers a land 'anwatan, that is by the use of force 
(mobilisation of the army), then he has a choice. If he likes he may divide 
it (the land) among the (combating) Muslims, as did the Prophet (God 
bless him and grant him peace) with the lands of Khaybar, 1 and if he tikes 
he may leave the residents settled on it by imposing jizyah on them and 
Icharaj on their lands. This is what Umar (God be pleased with him) did 
with the Sawad lands of Iraq with the agreement of the Companions (God 
be pleased with them), while those who opposed it were not praised. In 
each of these there is a model, therefore, he is to make a choice. It is said 
that the first is to be adopted when the combatants are in need, and the 
second when there is no such need, so that it yields its benefits for those 
who come next. This is the position in the case of immovable property. 
As for the purely movable property, it is not permitted to make a grant 
by returning it to them (the residents), because the law ( shar *) has not 
required this. 

In the case of immovable property, there is a disagreement with al- 
ShafiT (God bless him), because in making a grant (for the residents) 
there is the annulment of the right or ownership of the combatants enti- 
tled to the spoils, therefore, it is not permitted without a counter-value 
that is equivalent to it. Kharaj is not equivalent due to its paucity. This is 
distinguished from ownership of slaves as the imam has the right to exe- 
cute them and annul their right altogether. The evidence against him is 
what we have narrated. The reason is that this is subject to examination, 
for they are like agriculturists for the Muslims in general and proficient in 
the various ways of cultivation, while the financial burden of cultivatio 

It is recorded by al- Bukhari in his Sahth. Al-Zayla I, vol. 3 * 397- 


301 



is removed (from the liability of the imam and the Muslims) 
the fact that it will benefit those who come later. Kharaj eve ^ 6 
is meagre at the moment, will amount to an immense return 0 i( 
If the slaves and land are granted to them, the movable prope^T' ^ 
to be given to them to an extent that will enable them to undertak * ^ 
and also for the reason that the act will move out of the disappr 
egory . 1 V ved Ca t- 


He is not to accept ransom for the captives, according to ak 
H anlfah (God bless him). The two jurists said he may accept ran 
for them in the form of an exchange for Muslim prisoners, which 
the view held by al-Shafi'I (God bless him). The reason is that in this there 
is release of the Muslim, which is better than the execution of an unbe^ 
liever or making use of him. The Imam (God bless him) argues that in 
this there is support for the unbelievers for he will return as a warring 
enemy against us. The repelling of his mischief hostility is better than the 
release of Muslim captives, because if they were to stay in their captiv- 
ity would be a trial for them but would not be associated with us, while 


support by sending their captives to them will have direct repercussions 


on us. As for ransom by accepting wealth from them in return, it is not 


permitted according to the authentic view of our school, as we have elab- 
orated. In al-Siyar al-Kabir it is stated that there is no harm in doing so 
if the Muslims are in dire need of funds, and this on the analogy of the 


captives of Badr . 2 3 If the captive converts to Islam in our captivity, he is 
not to be exchanged for a Muslim who is in their captivity, because there 
is no benefit in doing so, unless he volunteers to go and when there is 
satisfaction with respect to his acceptance of Islam. 

He said: It is not permitted to release them as a favour, that is, to the 
captives. AJ-ShafVl (God bless him) disagrees and says that the Prophet 
(God bless him and grant him peace) released one of the prisoners of the 
Battle of Badr as a favour . 4 We rely upon the words of the Exalted, Then 
fight and slay the Pagans wherever ye find them .” 5 The reason is that by 
captivity and subjugation the right to enslave is established against them. 


2 That is if their slaves and lands are given to them, but the 
families are taken away this would be a disapproved act, although the m 


acting within his authority in doing so. 

a ft i s recorded by Muslim. Al-Zayla‘I, vol. 3. 4 02 - 
"It is recorded by al-Bukhari as a tradition from 


Nafi*. Al-Zayla'I, vol. 3. 4°4 
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it is not permitted to extinguish this right without obtaining a 
ib eref ° r nd compensation. What he has narrated is abrogated by what we 

***** Lam decides to return and with him are cattle that he cannot 

Jfth the daral-Isl&m, he is to slaughter them and bum them, but he 
lp0VC hamstring them or set them loose. Al-ShafiT (God bless him) 
is n ot 10 he i s to set them loose, because the Prophet (God bless him 
said t» a him peace) prohibited the slaughtering of a goat except for 
and g raI ’ of consumption . 6 We argue that the slaughter of an animal is 
pUrP ° S t ed for a legally sound purpose, and there is no purpose better 
perm he demolition of the power of the enemy. Thereafter, he is to burn 
thafl in order to sever the benefit that can go to the unbelievers. It is like 
demolition of a building. It is different from burning them prior to 
the hter for that is prohibited . 7 This is distinguished from hamstringing 
tTanimal as that amounts to mutilation ( muthlah ). Weapons are to be 
dn fire as well, and what cannot be burned is to be buried where the 
unbelievers cannot find it so as to eliminate the benefit that can go to 

^ The spoils are not to be divided in the dar al-harb, not until they 
are moved to the dar al-Islam. Al-ShafVi (God bless him) said that there 
is no harm in doing so. The basic rule for this, in our view, is that the 
ownership of the combatants is not established in the spoils until they 
are gathered and moved to the dar al-Islam. In his view such ownership 
is established (before that). From this rule arise a number of issues that 
we have mentioned in the Kifdyat al-Muntahi. He argues that the cause 
of ownership is the seizure of wealth when such wealth is permissible, 
as in the case of hunt. Seizure has no meaning except the affirmation of 
possession, and this stands realised. We argue on the basis of the tradi- 
tion that the Prophet (God bless him and grant him peace) prohibited 
the sale of spoils within the dar al-harb, 8 and the disagreement is estab- 
lished with respect to it (sale). Division is sale in meaning, therefore, it 
is included in it. Further, possession is both for protection and for trans- 
porting property. The second meaning (transportation) does not exist 
due to the ability of the unbelievers to have it released and the existence 

his gharib and is recorded by Ibn Abl Shaybah. Al-Zayla'I, vol. 3, 406. 

ere are traditions on this recorded by al-Bukhari and others. AJ-Zaylal, vol. 3, 
40?, ' 

h is gharib in the absolute sense. Al-Zayla'I, vol. 3, 408. 
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of this ability is obvious (as the spoils are in their land). There- ft 
is said that the disagreement is in the issue whether division will 
its legal effects when the imam divides the spoils without exam! ^ 
(immediately), because the legal effects of ownership are not establhhH 
without ownership (being transferred to the combatants). It is saiddT 
doing so would be disapproved and it is disapproval that is close to ^ 
hibition (tahrim) according to Muhammad (God bless him), for this™ 
what he said in response to the view of Abu Hanlfah and Abu yusuf (God 
bless them) that it is not permitted to divide the spoils in the dar al-harl> 
Thus, it is preferable according to Muhammad (God bless him) to divide 
the spoils in the dar al-Islam. The reason for disapproval is that the evi- 
dence of prohibition has greater precedence yet it has been held back from 
negating permissibility (and giving rise to prohibition), but it cannot be 
held back from giving rise to disapproval. 

He said: The supporting soldier in the army and the soldier partici- 
pating directly in combat are the same (with respect to entidement), due 
to their equivalence with respect to the cause, which is crossing over or 
witnessing the battle as is known. Likewise if a soldier has not been able 
to fight due to illness or another reason, due to what we have mentioned, 

If reinforcements arrive prior to their transporting the spoils to die 
dar al-Isldm, they will participate with them in the spoils. Al-Shaii‘i 
(God bless him) disagrees saying that this is not allowed after the cessa- 
tion of hostilities, on the basis of his principle that we elaborated earlier 
(that ownership results from mere taking). In our view, the right of par- 
ticipation ends by the taking of possession, or by division by the imam 
within the dar al-harb , or by the sale by him of the spoils, because by 
each one of these acts ownership becomes complete cutting of the right 
of participation by the reinforcements arriving later. 

He said: There is no entitlement in the spoils for the vendors in the 
market for the military, unless they participate in batde. Al-Shafi i (God 
bless him) said that a share is to be given to them, due to the saying of the 
Prophet (God bless him and grant him peace), “The spoils are for those 
who witness the battle.” 9 Further, the meaning of jihad is found due the 
swelling of numbers (present). We argue that their crossing over is not 
with the intention of participating in battle, therefore, the apparent cause 


’What the Author says is correct 
j, 408. 
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, thu s, the real cause is taken into account, which is participation 
is * l The entitlement is implemented in accordance with the state of 
inb3 fiehter as to whether he is a rider or a foot-soldier during battle 
5UCh a t , has related is mawquf at ‘Umar (God be pleased with him), or 
interpretation is that if he witnesses the battle with the intention of 

‘Trticipatmg in it- 

P if the imam does not possess the means of transportation for trans- 
• o the spoils, he is to divide the spoils among the entitled combat- 
P ° rtl hut it is a division among custodians, so that they can carry them 
antS ’ to the dar al- Islam. Thereafter, he recovers the spoUs from them and 
® ver , c . them . This feeble servant says: This is how it has been mentioned 
fcfukhrasar, and he did not stipulate their consent in this. It is a nar- 
ation of al-Siyar al-Kabir. The general statement about this issue is that 
[f the i m arn finds carriers within the spoils, then he is to transport the 
ils on them, because both the carriers and the spoils are their wealth. 
Likewise if there are in the treasury surplus bearers, because that is the 
common wealth of the Muslims. If the carriers belong to the combatants 
or to some of them, he is not to compel them according to the narra- 
tion in al-Siyar al-Saghir, because it is hire ab initio. It is as if a person’s 
animal dies in a desolate place and his companion has an extra animal 
(that he rents). According to the narration in al-Siyar al-Kabir, they are 
to be compelled, because it is the repelling of a public injury by bearing a 
private injury. 

The sale of spoils within the dar al-harb, prior to division, is not per- 
mitted, because there is no ownership prior to that. In this there is the 
disagreement of al-Shafi‘1 (God bless him) and we elaborated the princi- 
ple (on which it is based). 

If a combatant entitled to spoils dies within the dar al-harb, then 
he has no entitlement to the spoils. If a combatant dies after the spoils 
have been moved out to the dar al-Isldm, then his share goes to his 
heirs, because inheritance operates where there is ownership and there is 
no ownership prior to possession (gathering); the ownership arises after 
that. Al-ShafiT (God bless him) says that a combatant who dies after the 
cessation hostilities his share is inherited due to the existence of his 
ownership in it in his view, and we have elaborated this. 

He said: There is no harm if the army takes fodder from the dar al- 
. r ° and consumes the food that it finds. This feeble servant says: He 
Quduri) has made an unqualified statement and has not restricted it 
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to the case of need, when it is stipulated in one narration and 
ulated in another. The reason underlying the first narration 
common property for the combatants, therefore, utilising it i s is 
missible without a need, as is the case with animals and dress^ ^ 
underlying reasoning of the second narration is based upon thtT ^ 
of the Prophet (God bless him and grant him peace) about the 
Khaybar, “Eat it and use it for fodder, but do not carry it .” 10 Furth ^ ° f 
rule revolves around the evidence of need, and that is his being ^ k 
ddr al-harb. The reason is that the combatant does not carry his 
the fodder of his ride himself during his stay there and the supplj es ° r 
cut off. Consequently, the food consumed stays permissible due to need 
according to the original rule of permissibility. This is distinguished fr 
weapons for he carries them with him, therefore, the evidence of need ‘ 
non-existent. At times the need may arise and then the reality is to be 
taken into account. He may then use the weapons and return them to the 
spoils when he no longer needs them. Animals are like weapons, while 
food is like bread, meat and what is used with them like fat and oil, 

He said: They are to use wood, and in some manuscripts the word is 
perfume. They are to use oil for massage and to use it for oiling the hoofs 
of animals, due to the occurrence of need for all this. 

They are to engage in combat with whatever weapons they can find, 
and all this without division of the spoils. The interpretation of this is 
that when they are in need of this and do not have weapons, and we have 
already explained this. 

It is not permitted to them to sell any of these things or to convert 
them into other forms of wealth, because sale is based upon ownership 
and there is no ownership here, as has preceded. It is merely a state of 
permissibility and is like a person permitted to have food. His statement, 
“to convert them into other forms of wealth” is an indication that are not 
to sell them for gold, silver and goods for there is no need for them. If 
one of them does so he is to return the price to the spoils, because it is a 
counter-value for a thing that belonged to the whole army. As for dresses 
and items of use, it is considered disapproved to utilise them w. thou 
need prior to the division due to common ownership, unless the m 
distributes these among them within the ddr al-har w en t ey 

“Mt is related by al-Bayhaqi, but similar traditions are recorded by others indudi g 
al-Bukhari. Al-Zayla% vol. 3 , 409. 
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^ , animals and items ot use. The reason is that „ , 

,^ ofd d re beco m “ pebble at the time of necessity, ,h eref ™ 
“Cibil^ b y be made permissible with less reluctance. Further I 
.n^cemenrs is probable and the need of these ££* 
V ° f is certain, therefore, rt has a prtonty for consideration, H 
V* *“Stion a diviston o weapons, bu, there is no difference in red 
did* 10 * if one of them needs them he is to be permitted to utilise them 
es (that is, need for weapons and need for other things) If 
in bo'h C * need them, they are to be divided in both cases. This is dis- 
ad of 'Strom the case where they are in need of captive prisoners, for 
t ir,gUlS not to be divided; the need being for something additional and 
they are 

uo‘ * Sd The person among them who converts to Islam, the meaning 
He „ the ddr al-harb , he protects himself through his Islam, because 
beillg ‘ elates the commencement ot enslavement, and his minor chil- 
they become Muslims as a consequence of his Islam. He also 
dren ^ e s all the (movable) wealth that is in his possession, due to the 
0 f the Prophet (God bless him and grant him peace), “If a person 
inverts to Islam while possessing wealth, the wealth belongs to him.” 11 
th" reason is that he was the first, in reality, to take it into his possession 
a5 a conqueror. This applies to a deposit in the custody of a Muslim or 
Dhimml. The reason is that it is a valid possession that is protected and 
the possession of the custodian is like his own possession. 

If we conquer the enemy territory, then his real property (lands and 
buildings) are fay’ (booty). Al-Shafi‘i (God bless him) said that it belongs 
to him as it is in his possession and will be treated like movable property. 
We argue that the real property is in the possession of the residents of the 
territory and their authority, as it is a constituent part of the ddr al-harb , 
therefore, it is not in his possession in reality. It is said that this is the 
opinion of Abu Hanlfah (God bless him) and one opinion of Abu Yusuf 
(God bless him). In the opinion of Muhammad (God bless him), which 
is also another opinion of Abu Yusuf (God bless him), it is like the rest 
0 is wealth. This disagreement is based upon the rule upheld by the 
lV o jurists that (physical) possession of real property is not established in 
lty ’ acc °rding to Muhammad (God bless him) it is established. 

^ ‘ . 

COl 'veyin£ CCOrC * e f ^ Ya’la al-Mawsill in his Musnad. There are other traditions 

Al-2avla'r 3 S | lni1 ar meamn g and these are recorded by al-Bukhari and Abu Dawud. 

m 1. vol. 3, 4 , 0 . 
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Property that is usurped and in the possession of a Muslim is bo 
according to Abu Hanifah (God bless him). Muhammad (God bless hbn) 
said that it is not. This feeble servant says: This is how the disagreement 
recorded in al-Siyar al-Kabir. The jurists have mentioned the opinion of 
Abu Yusuf (God bless him) alongside the opinion of Muhammad (God 
bless him) in the commentaries on al-Jdtni' al-Saghir. The two jurists 
maintain that wealth is subordinated to the person, and such wealth 
became protected through his conversion to Islam for it follows him for 
purposes of protection. The Imam argues that this wealth is permissible 
and is owned through seizure, while the person does not become pro- 
tected through Islam. Do you not see that the person is not marketable 
wealth, and that it is prohibited to commit aggression against him accord- 
ing to the original rule, because he is a human being. The permissibility 
of aggression arises from the obstacle of his mischief, and such permissi- 
bility' was done away with by his Islam. This is distinguished from wealth, 
which has been created for use, therefore, it is a valid subject-matter for 
ownership. Legally it is not in his possession, thus, legal protection (for 
such wealth) is not established. 


When the Muslims are moving out of the Aar al-harb , it is not per- 
mitted to them to take fodder from the spoils or to consume it, because 
the necessity stands lifted and permissibility was on account of it. Further, 
the right has come to be established so that his share is now inheritable 
wealth. The position is not like this prior to moving over to the Aar al- 
Islam. 

The surplus fodder and food that he has is to be returned to the 
spoils, which means if the spoils have not been divided. Al-Shafi i (ki° 
bless him) has an opinion like ours, but he has another opinion that says 
that he is not to return it on the analogy of stolen wealth. We argue 
acquisition was due to the necessity of need, and this has been re ” w * 
as distinguished from the one stealing (from the enemy territory 
ther, the thief had a greater right to it prior to its transportation, 
likewise after it. After distribution (if they are in possession o ^ w 
der and food), they are to give it away as charity » f they are ric ^ 
use it if they are needy, because it is now governed by the ru ^ 

property due to the difficulty of returning it to the com a a jts 

to the spoils. If they utilise it after its transportation, they ar ^ ^ 
value to the combatants entitled to the spoils. This is t e ca ‘ ^ ^ey 

spoils have not been distributed. If the spoils have been is 
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give away its value as charity if they are rich. There is no liability for the 
poor person, because the value stands in the place of the original thing, 
and thus is assigned its rule. Allah knows what is correct. 

111.1 Modes of Division 

He said: The imam divides the spoils and (first) lakes out a fifth from it, 
due to the words of the Exalted, “a fifth share is assigned to Allah, and to 
the Messenger, ” ,J which exempt a fifth. 

He is to divide the (remaining) four-fifths among those entitled to 
the spoils, because the Prophet (God bless him and grant him peace) 
divided four-fifths among them .' 3 

Thereafter, the rider gets two shares and the foot-soldier one share, 
according to Abu Hanifah ( God bless him) . The two jurists said that the 
rider gets three shares, which is also the view of al-Shafi'I (God bless 
him), The basis is what is related by Ibn 'Umar (God be pleased with 
both) “that the Prophet (God bless him and grant him peace) granted 
three shares to the rider and one share to the foot-soldier .” 14 Further, 
the entitlement is on the basis of wealth owned. The rider’s contribu- 
tion is three times that of the foot-soldier due to his being equal to those 
who launch an attack, those who retreat and those who remain firmly on 
the ground, while the foot-soldier is equal only to those who stand their 
ground. Abu Hanifah (God bless him) relies on what is related by Ibn 
Abbas (God be pleased with both) “that the Prophet (God bless him and 
grant him peace) granted the rider two shares and to the foot-soldier one 
share .’ 15 Further, it is related from Ibn ‘Umar (God be pleased with both) 
that the Prophet (God bless him and grant him peace) divided (the 
spoils) giving the rider two shares and to the foot-soldier one share .” 16 
When the two traditions conflict, the tradition besides them has to be 
preferred. The reason is that those attacking and those retreating are one 
category, therefore, his contribution is twice that of the foot-soldier. Con- 
sequently, he is to be preferred over him by one share. In addition to this, 

“Qur’an 8 : 41 

'U is recorded by al-Tabararu in his Mu'jam. Al-Zayla’i, vol. j, 412. 

■'ll is recorded by all the sound compilations, except al- Nasal. Ai-Zayla'i, vol. 3, 413. 
s lms gharib, however, in the same meaning are traditions recorded by others. Al- 
Zayla*!, vol. 3, 416-17. 

h is gharib in the absolute sense. Al-Zayla‘i, vol. 3, 17. 
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it is difficult to assess the excess of such contribution due to th 
information about it. Accordingly, the rule is based upon theh^ 
reason when the rider shows two such causes: himself and his hors 
foot-soldier possesses one such cause, thus, he is given one shared ^ 
the deficiency. Ue ,0 

The share is given to just one horse. Abu Yusuf (God bless him) Sa d 
that one share is to be given for two horses due what is reported “th 
the Prophet (God bless him and grant him peace) gave one share to two 
horses,”' 7 because one can be exhausted and he may need the other The 
two jurists argue that the al-Bara’ ibn Aws brought two horses, hut the 
Messenger of Allah (God bless him and grant him peace) gave a share 
to just one horse.' 8 Further, fighting is not undertaken with two horses 
at the same time, therefore, the obvious cause does not point to fighting 
with both, thus, the share is given to one. It is for the same reason that 
the share is not given for three horses. What he has related is interpreted 
to mean a reward, just as he gave a reward to Salamah ibn al-Akwah by 
giving him two shares when he was a foot-soldier. 

The birdhaxvn (non-Arabian) and the ‘ataq (thoroughbred Arabian 
horse) are the same, because the intimidation mentioned in theQur an is 
attributed to the species of horses. Allah, the Exalted, says, "Against them 
make ready your strength to the utmost of your power, including steeds 
of war, to strike terror into (the hearts of) the enemies of Allah and your 
enemies.”' 9 The term horses is applied, through a single generic term, to 
mean baradhin (non-Arabian), ‘ irab (Arabian), hajin (mother Arabian) 
and maqrif (father Arabian). If the Arabian horse is better for pursuit 
and is stronger for purposes of intimidation, the birdhawn is smoother in 
manoeuvring, therefore, each one of them has an acknowle ge ene 

and are deemed equal. . .. . 

If a person enters the ddral-harb on horseback, but h.s horse . 
is entitled to the share of a rider. If a person enters on foot and then b £ 
a horse, he is entitled to the share of a foot-soldier. The «»P 
al-Shafi’I (God bless him) is the opposite of Urn m bot ^ ^ 
Ibn al-Mubarak has narrated from Abu Han.fah (Go . result is that 
(in the second case) is entitled to the share of a rider. 

i; lt is recorded by al-Dar’quuTin his Sunaii. ^ Al-Z*^ 

'"It is gharib. In fact, there is a tradition that gives Pt 
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hat is considered effective in our view is the state at the time of crossing 
W while in his view it is the state at the time of termination of com- 
He maintains that the cause is vanquishing and fighting, therefore, 
the state a P erson at that * s to considered. Crossing over is a 
means to the cause, like coming out of the house. The suspension of the 
rules upon fighting indicates that possibility of relying on it for deriving 
rules. If there is an obstacle in the way of doing so or there is a difficulty, 
then reliance should be placed upon the witnessing of the battle as that is 
the closest to it (actual fighting). In our view, crossing over to the enemy 
territory in itself is combat, because it is at this time that they are over- 
come by fear, and the state after this is one of continuation, therefore, it 
cannot be taken into account. Further, placing reliance upon the actual 
act of fighting is difficult, likewise the state of witnessing the combat for 
it is the time of formation of the lines of battle. Consequently, crossing 
over is made to stand in its place for it is the apparent cause of participat- 
ing in combat when such crossing over is with the intention of fighting. 
Thus, the state of a person is determined by his state while crossing over 
as to whether he is a rider or a foot-soldiei. If he enters on horseback and 
fights on foot due to the lack of space, he is entitled to the share of a rider 
by agreement. If he enters on horseback and then sells his horse, gifts it, 
rents it out, or pledges it, then according to a narration of al-Hasan from 
Abu Hanifah (God bless him) he is entitled to the share of a rider giving 
effect to the state at the time of crossing over. In the authentic narration 
(zdhir al-riwayah ) he is entitled to the share of the foot-soldier, because 
undertaking these transactions indicates that it was not his intention at 
the time of crossing over to fight on horseback. If he sells the horse after 
the battle is over, the share of the rider is not annulled. Likewise if he sells 
it during battle according to some jurists. The correct view, however, is 
that the share is annulled, because sale indicates that his purpose is to 
indulge in the trading of the horse, and that he was waiting for its value 
to go up. 


As for the fifth (set aside at the beginning), it is divided into three 
5 a res. a share for the orphans, a share for the needy, and a share for the 
wa y arer. The poor among the near relatives are included in these types, 
*tn aie to be given precedence over them, but nothing is to be given to 
e rich near relatives. Al-Shafi‘I (God bless him) said that they are to be 
tQ V ^ n a ..^^ °f the fifth with the poor and rich being equal. The fifth is 
e ivided among them on the basis of two shares for the male and 
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one for the female, and it will be for the Banu Hashim and the Banii 
Muttalib, but not for others, due to the words of the Exalted, “p or U b 
near relatives, where no distinction has been made between the -u 
and the poor. We argue that the four Khulafa’ Rashidun (God be pleased 
with them) divided the fifth in the manner that we have stated, and thei 
acts are sufficient as a model for us. The Prophet (God bless him and 
grant him peace) said, “O People of the Banu Hashim, Allah has deemed 
disapproved for you the filth of the people and in return has granted you 
a fifth of rhe fifth.” 1 ' A substitute counter-value is established in favour 
of those in whose favour the original counter-value was established, and 
these are the poor relatives. The Prophet (God bless him and grant him 
peace) granted this to them for their support. Do you not see that the 
Prophet (God bless him and grant him peace) declared the underlying 
cause as, “ ‘They continued to be with like this during the Jahiliyyah as 
well as Islam,’ and he joined two of his fingers.” 31 This indicates that the 
meaning of the text is nearness of support and not nearness of kinship. 

He said: The mentioning of the name of Allah, the Exalted, in rela- 
tion to the fifth is for commencing the statement and as a blessing 
through His name. The share of the Prophet (God bless him and grant 
him peace) lapsed with his death as did the right to make the first choice 
(safiyy). The reason is that the Prophet (God bless him and grant him 
peace) was entitled to it due to his mission and there is no prophet after 
him. Safiyy is a thing that the Prophet (God bless him and grant him 
peace) would choose for himself from the spoils like a coat of mail, sword 
or a slave girl. 1J Al-Shafi‘i (God bless him) said that the share of the 
Prophet (God bless him and grant him peace) is to be transferred to the 
khalifah, but the argument against him is what we have presented. 

The near relatives were entitled to a share, during the lifetime of the 
Prophet (God bless him and grant him peace) due to their support, on 
the basis of what we have related and due to poverty after his time, is 
feeble servant, may Allah protect him, says: The statement mentione y 
al-Quduri) is the opinion of al-Karkhl (God bless him). Al-Tahawi 
bless him) said that the share of the poor among them has also lapse o 


“Qur’an 8 : 41 
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un ds of consensus, which we related. Further, it includes within 
‘'"^meaning of charity in consideration of the avenue of expenditure, 
11 * fore, il is prohibited just like the prohibition of the wages of sadaqah. 

reasoning underlying the first view, and it is said that this is the sound 
T r. r js base d on the report that ‘Umar (God be pleased with him) did 
to the poor among them, while the consensus took place about the 
Eviction of the share of the rich. As for their poor they are included in 
thethree categories of the fifth. 

If one or two persons enter the Aar al-harb without the permission of 
the imam, and acquire something it is not to be subjected to the taking 
of a fifth- The reason is that spoils are taken after conquest and overpow- 
ering and not through pilferage and theft, and the setting aside of a fifth 
is from the spoils. If one or two persons enter with the permission of 
the imam, then in this case there are two opinions. According to the well 
known opinion a fifth is taken, because the imam by granting them per- 
mission made their help binding on himself through support, therefore, 
they become like a military contingent. 

If a group, that possesses military strength, enters and takes some- 
thing it is subjected to the fifth even when the imam did not grant them 
permission for entry, because it was taken with the use of force and dom- 


ination, therefore, it is like spoils. Further, it is obligatory upon the imam 
to lend them support for if he withdraws support it will result in weaken- 
ing the Muslims, as distinguished from one or two persons in whose case 
it is not obligatory on him to help them. Allah knows what is correct. 


111.2 Rewards 


He said: 1 here is no harm if the imam promises rewards during battle 
in order to encourage the soldiers to fight. Thus, he may say, "Whoever 
1 s an opponent may take the belongings on his person," or he may 
say lo a detachment, “I promise you a fourth after the fifth is set aside.” 
e 1S n,eans after a fifth has been taken from the spoils. The reason is that 
“0 p Ura ^ ement ' s recommended ( mattdub). Allah, the Exalted, has said, 
is a (■ r °* 5 ^ et ' ^ ouse Believers to the fight.” 1,1 The granting of rewards 
thro °i! 11 encoura gement. Thereafter, encouragement is undertaken 
u 8 what has been said and sometimes it is through other methods, 
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except that it is not for the imam to give away the entire sd l 
in this there is annulment of the right of all. If he does tht 
a raiding party then it is permuted, because this is left to 
and the securing of interests may demand this. dlSc reti 0n 

He is not to make a reward after the spoils have been , 

the dar al-Islam, because the rights of others are now entren 
spoils after their collection. ^trenched i n the 

He said: The exception is the fifth, because the combats 
the spoils have no right in it. ants Wmn ing 

U he does not grant the belongings on the person of the enemv 
batant to one who slays him, then they form part of the total i 

; h 'j?7 “ d ? th " s . h *« '•" Ml ri 8 hts aspect to 
1 ’ Sa 31 ' hC Sahb (bdo "Si"S 5 on the person ofJZj 

batant) belong ,o the slayer, if he is one who is eiigible for a share d 
hen he slays him in combat, due to the words of the Prophet (God bless 
hrni and grant him peace), "Whoever slays an enemy is entitled to £ 
belongings on his person."* It is obvious that this tradition a mandatory 
provision of the law (not discretionary reward), because he was sent for 
this. Further, a person slain in frontal combat results in a greater benefit 
( for jihad), therefore, the person slaying him has the exclusive right to his 
belongings as an expression of the difference between him and the oth- 
ers, We maintain that it has been acquired through the power of the army, 
thus, it is a part of the spoils, and is to be divided in the manner laid down 
in the text (verse). The Prophet (God bless him and grant him peace) said 
to Habib ibn Salamah, “You have no right to the personal belongings of 
the person you slay except with the consent of your imam What he has 
related probably implies a mandatory provision of the law and it probably 
implies a reward, therefore, we construe it to mean the latter on the basis 
of what we have related. The additional benefit is not taken into account 
for a single species ( advancing and retreating), as we mentioned. 

Salab includes the clothes worn by the slain fighter, his weapons, 
ride, and whatever is on his ride like a saddle or instruments. It also 
includes what is upon his load animal in his bag or around his waist- 
What is besides this is not part of the salab. The things that may be wi 
his slave on another animal are not part of the salab. Thereafter, the n ~ 

*11 is recorded by all the sound compilations, except ai-Nasal. Al-Zayla i. 

“The correct name is MasLamah, and the tradition is recorded by al-T a ^ >Aranl ‘ 
Zavia't, voL 3, 430. 
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, ts 0 ff the right of the rest over it. As for ownership it is 
t0 3 eTd after gathering in the ddr al-Islam , as has been stated earlier. 
^ ‘uthe imam were to say, “Whoever captures a female she belongs to 
nd thereafter a person does make a female captive, establishes that 
r- not with child, it is not permitted to him to have intercourse with 
£ Likewise, he is not to sell her. This is the position according to Abu 
H ’ ifah and Abu Yusuf (God bless them). Muhammad (God bless him) 
maintains that he has the right to have intercourse with her and to sell her 
1 because ownership is established through tanfil (promise of reward ) 
in his view, just as it is established through division (of the spoils) within 
the dar al-harb and purchase from an enemy. The obligation of compen- 
sation as a consequence of destruction, it is said, is also based upon this 
disagreement. Allah knows what is correct. 


Chapter 112 


Conquests by the Unbelievers 


If the Turks (Unbelievers) overcome the Byzantines, enslave them and 
seize their wealth, it belongs to them, because seizure is realised in wealth 
that it permissible (for them), and that is the cause, as we shall elaborate, 
God, the Exalted, willing. If we overcome the Turks, then whatever we 
find of this wealth with them is lawful for us, on the analogy of their 
remaining wealth. 

If they seize our wealth and, God forbid, are able to secure it within 
their territory, they come to own such wealth. Al-Shafi‘I (God bless him) 
said that they do not come to own it as such seizure is prohibited initially 
(in our territory) and finally (in their territory after seizure). The pro- 
hibited does not become a cause for ownership, as is known through the 
principle upheld by the opponent (al-Shafi‘T). We maintain that seizure 
has taken place with respect to permissible wealth, therefore, it occurs as 
a cause of ownership to meet the needs of the subject, just like seizure 
of their wealth by us. This is so, as protection of wealth is established in 
contravention to the evidence 1 due to the necessity of enabling the owner 
to utilise the thing. If such a facility is eroded, the wealth reverts to its 
original state of permissibility, except that seizure of wealth does not take 
place unless it has been secured within the dar. The reason is that seizure 
is an expression of exercising control over the subject-matter by way of 
present use (in our territory) and as a final consequence (in their own). 
A thing prohibited due to an external factor (but not prohibited in itself), 
if it can be a valid cause for something that is superior to ownership (as 
in the case of prayer in unlawfully possessed property), which is spiritual 
reward, then what do you think about ownership in the temporal world. 

'"It is He Who hath created for you all things that are on earth." Qur’an 2 : 29 
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If the Muslims come to seize the wealth and the owners 
it prior to division, then the wealth belongs to them with C ° me acr °$s 
pensation, but if they come across it after division, thev ^ ^ Co ' 1 '' 
paying its value if they so wish. This is based upon the^ ^ il 
Prophet (God bless him and grant him peace), “If you find^ 8 ° f the 
division, it is yours without any cost, but if you find it after d '*• Pr ‘° r lo 
it is yours after paying its value.” 1 The reason is that the ownersh° n ’ ^ 
original owner has been extinguished without his consent t L S11pof 
has a right to repossess it taking his interest into account (as the^^^’ ^ 
is not owned by others as yet), except that repossessing it afte^T^ 
results in an injury to the person from whom it is taken by extin ' V .k'° n 
his private ownership, thus, he is to take it by paying its value s</th "h 8 
interests on both sides are balanced. The joint ownership prior toT^ 
sion is public, therefore, the injury is less and it is for this reason that h' 
can take it without paying its value. e 

If a trader enters the dar al-harb , buys this property and brings it 
over to the dar al-Islam, then the original owner has an option: if he 
likes he can buy it for the price that the trader paid for it, or he may 
leave it. The reason is that taking it without compensation will result in 
an injury. Do you not see that he has paid a counter- value in exchange for 
it, therefore, the balanced view is to be found in what we said. If he has 
bought it in exchange for goods, he is to pay him the value of the goods, 
If they made a gift of the property to the Muslim, he is to pay its value. 


because private ownership is established for him and it cannot be eroded 
without payment of value. If the property is ( now) part of the spoils, and 
it is fungible, he may take it prior to the division, but he cannot take it 
after division, because taking it by giving a similar is futile. Likewise it 
it is gifted property, he cannot take it on the basis of what we have said. 
Similarly, if he has purchased it with a similar corresponding in quantity 


and description. 

He said: If a slave is made captive and a man buys him then brings 
him over to the dar al-Islam, but his eye is lost and he takes compens 
tion for that, the master may acquire the slave by paying the : price ; 
which he bought him from the enemy. As for taking him for t e P* 
is due to what we have stated. He (the master) does not take t e co^ 
sation (for the eye). The reason is that the ownership in the s ave 


'It is recorded by al-Dar’qutni and al-Bayhaqi. Al-Zayla i, vol 3* 434- 
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j-es him, he takes him by paying a similar, which is futile. No part 
If he U ricc i s reduced, because the attributes are not a counter-value for 
Q f the price. This is distinguished from pre-emption ( shufah ) 
any P ^ hargaiu. when it is transferred to the pre-emptor, the property 
a s * n of the buver throueh a purchase that is vitiawl (fndJ\ 


aS . in oSses sion of the buyer through a purchase that is vitiated {fdsid). 

' S 10 ttributes are subject to liability in this case, as in the case of usurpa- 
rtie the case under examination, however, the sale is valid,’ thus, the 

distinction is made. 

If they take a slave prisoner and a man buys him for one thousand 
, mS) but they take him prisoner again moving him to the dar al- 
h b where another man buys him for one thousand dirhams, then the 
fj^st master does not have the right to take him from the second buyer 
naving the price, because imprisonment did not take place during his 
wnership- The first buyer may take him from the second on paying the 
rice because imprisonment took place during his ownership. There- 
after, the first master may take him by paying two thousand dirhams, 
if he likes. The reason is that he came to own him through two prices, 
therefore, he is to be taken on payment of both. Likewise, if the person 
from whose possession he was made captive the second time (the first 
buyer) is missing, the original owner cannot take him (from the second 
buyer) on the analogy of the situation when he was present. 

The enemy cannot come to own, by defeating us, our mudabbar 
slaves, ummahdt al-awlad, mukdtab slaves, or our free persons, while 
we come to own all such persons against their claim. The reason is that 
the cause gives rise to ownership in its subject-matter when the subject- 
matter is permissible wealth. The free person is completely protected, and 
so also those besides him, because freedom stands established in their 
case in some respects. This is distinguished from their slaves as the shar' 
(law) has annulled their protection as a recompense for their offence and 
turned them into slaves. There is, on the other hand, no offence on the 
part of our slaves. 

If a slave owned by a Muslim runs away entering enemy territory 
and they capture him, they do not come to own him according to Abu 
Hanlfah (God bless him). The two jurists said that they do come to own 
him, because protection was linked with the master due to the existence 


As the sale was valid in this case, the buyer was not holding property with liability. 
11 dtu) ah and other cases of vitiation, he does hold it with the accompanying liability. 
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of his possession and this has been extinguished, therefore if tK 
ture him from the din al-Islam they come to own him. The Imam ^ ^ 
that he comes to acquire possession over himself by moving out of^ 
territory, because it was suspended due to the intervening possession ^ 
the master over him so as to enable him to benefit from him aTk' 
possession of the master is removed, his own possession over hn ' it- 
em erges and he becomes protected in his own right; he is no Ion * f 
subject-matter of ownership. This is distinguished from the case of the 
runaway ( within the ddr al-Islam), because the possession of the master 
over him still remains due to the possession of the residents of the dar 
and this prevents the emergence of his own possession. When ownership 
is not established for them according to Abu Hanifah (God bless him) 
the original owner takes him without paying anything, irrespective of his 
being gifted, bought or taken as part of spoils, before or after division, 
and the compensation is to be paid from the treasury, as it is not possible 
to reverse the division due to the different persons entitled to spoils and 
the difficulty of their coming together. Further, he (the combatant or the 
trader) cannot claim the reward (jti'l) for the capture of the slave for he 
was acting on his own account under the assumption that he owned him. 

If a camel runs away to their side and they catch it, they come to own 
it, due to the realisation of control over it. The reason is that the camel has 
no way of exercising possession over itself on going out of our territory 
as distinguished from the slave on the basis of what we stated. 

If a man buys the camel and brings it over to the dar al-Islam, the 
(former) owner has the right, if he likes, to take it for the price paid, as 
we elaborated. 

If a slave runs away and with him are a horse and assets, and alt these 
are captured by the polytheists, but thereafter a man buys all these and 
brings them over to the dar al-Islam, then the owner will take the slave 
without compensation, while he will take the horse and the assets wi 
compensation. This is the view according to Abu Hanifah (God 
him). The two jurists say that if he likes he will take the slave an w a 
was with him for the price paid. This is based upon the analog) 0 * 
group of things upon individual things, and we have elaborated t e ru 
for each individual case. 

If an enemy enters our territory on safe-conduct and buys a u 
slave taking him over to enemy territory, the slave stands emancipa ^ 
according to Abu Hanifah (God bless him). The two jurists sai a 





ancipated. The reason is that the surrender of possession resulted 
n ° te ^ a specified way, which is sale, and the authority to restrain him 
th T!f( up on his entry into enemy territory), therefore, he remains in his 
£llde ssion as a slave. Abu Hanifah (God bless him) argues that the release 
^he Muslim from the degrading control of an unbeliever is obligatory, 
0,1 fore, a condition is stipulated, which is the difference of territo- 
^andki made to stand in the place of the underlying cause; namely, 
^’ncipation to secure his release. It is just like making three menstrual 
Tnods in place of separation when one of the spouses from the enemy 

territory embraces Islam. 

if a slave owned by an enemy embraces Islam and then moves over 
to our territory or if the territory is conquered, then he stands eman- 
cipated. Likewise if their slaves come over to the military camp of the 
Muslims, they stand emancipated. This is based upon the report that 
some of the slaves of Ta’if converted to Islam and came over to the 
Messenger of Allah (God bless him and grant him peace), so he gave a 
decision about their emancipation. He said, “They are emancipated by 
Allah.”' 1 Further, he preserved his own self by coming over to us and relin- 
quishing his master, or by aligning himself with the protective power of 
the Muslims when they conquer the enemy territory. Considering him to 
have possession over himself is superior to considering the possession of 
Muslims over him, because his possession over himself was established 
first, thus, what is needed in his interest is to strengthen it, while it is in 
their interest to establish possession over him ab initio (but his posses- 
sion is superior), therefore, his possession is preferred, Allah knows what 
ts correct. 


,6 5 rtc °‘ded by Ahmad and Ibn Abl Shaybah in their Musnads, Al-Zayla i, vol- 


Chapter 113 

Entering Enemy Territory on Aman 


If a Muslim enters the dar al-harb as a trader, it is not lawful for him 
10 transgress against any of their wealth or their persons. The reason is 
that by seeking aman he undertook not to be aggressive against them 
Transgression after this amounts to treachery, and treachery is prohib- 
ited, unless the enemy ruler commits treachery against these traders by 
taking their wealth or imprisoning them, or someone from among the 
enemy does that with the knowledge of the ruler, who does not prevent 
them from doing so. In this case, they are the ones who committed breach 
of the assurance. This is distinguished from the case of the prisoner for 
he is not on safe-conduct, therefore, transgression is permitted for him, 
even if they voluntarily let him move around freely. 


If he deceives them, that is the trader and takes something and 
returns with it, he owns it through a prohibited ownership, due to 
seeking control over permitted wealth, except that it has been acquired 
through deception, and this gives rise to an element of wickedness in it. 
He is to be ordered to give it away as charity. The reason is that prohibi- 
tion due to an external factor does not prevent the cause (ol ownership) 
from taking effect, as we have explained. 

If a Muslim enters the dar al-harb on aman and an enemy gives him 
a loan, or he gives the enemy a loan, or one of them usurps the prop 
ert y Of the other, and thereafter he comes back and grants the enemy 
the claims of one against the other are not admissible. The reason 
' s ^at adjudication relies on authority (jurisdiction), and there ” 
authority at all at the time of the giving of the loan nor at the time : of : t 
l location against the person on aman } because he di not 
°ond by the ahkam of Muslims in his transactions occurring in P 
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he did so for future transactions. As for usurpation, the pronert 
into the ownership of the usurper who misappropriated it due to I1 ' 0Ve(J 
over unprotected wealth, as we have explained. The same applies 1™*°* 
enemy persons undertake these transactions and then come over to ^ 
territory, due to what we have said. 0ur 


If two enemy persons come over to us after embracing Islam the 
issues of their debts are to be adjudicated, but not the case of usurpation 
As for the loan transactions they were concluded in a valid manner due 
to the existence of consent, and jurisdiction is established at the time of 
adjudication due to their agreeing to abide by the ahkam of Islam. As for 
usurpation it is controlled by what we elaborated, that is, he came to own 
it and there is no element of sin in the enemy’s wealth so that he may be 
asked to return it. 

If a Muslim enters the dar al-harb and usurps an enemy’s property 
after which both come over as Muslims, then he is to be ordered to return 
the usurped property, but a judgement (decree) is not to be rendered 
about usurpation. As for the absence of a decree, it is due to what we 
have elaborated, that is, it is his wealth now. In the case of the order for 
returning the property, it means by issuing a fatwa about it insofar as 
there is an irregularity pertaining to the wealth for he committed breach 
of his compact. 

If two Muslims go to the dar al-harb on aman and one of them kills 
the other, intentionally or by mistake, then the killer has to pay diyali 
(blood-money) from his own wealth, while he is liable for expiation in 
the case of mistake (manslaughter). As for expiation, it is based upon 
the absolute meaning in the Qur’an, while diyah is paid as the protection 
established within the dar al-Islam through preservation is not annulled 
due to the incident of entering the enemy territory on aman. Retaliation 
( qisas ) does not become obligatory, because it is not possible to extract 
it without controlling power (jurisdiction), and there is no such power 
without the presence of the imam and a community of the Muslims, u 
they are not found in the dar al-harb. Diyah is to be paid from his 
sonal wealth as the ‘ aqilah does not pay on account of murder, an m 
case of mistake too, because they (members ot the ‘ aqilah ) not , , 

the ability to prevent him due to a difference of the ddrs when t e 0 
tion of payment is placed upon them for neglecting such prevention^ 

If they are both prisoners and one of them kills the other, °r a ^ 
lim trader there kills a Muslim prisoner, then there is no liab" tty 
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is there expiation in the case of mistake, according to Abu 
kiUer , ^less him). The two jurists say in the case of prisoners that 

^.y ble for diyah in the case of mistake and intentional killing. The 
h e ,s t j iat protection is not annulled due to the incident of imprison- 
reason ■ ^ ^ nQt annu i] e d due to the incident of seeking aman, as we 
"^"elaborated. Retaliation is denied due to the absence of the preventive 
haV£C of the state (jurisdiction), while diyah is imposed on his personal 
P0 "]thas we stated. Abu Hanifah (God bless him) argues that through 
W£ risonment he comes to fall under their control as a result of being 
* their overpowering possession. It is for this reason that he becomes a 
resident (for prayer) through their being resident and one on a journey 
through their travel, therefore, the original preservation is annulled, and 
he becomes like a Muslim who has not migrated to our territory. Expi 
ation is specific to mistake, because there is no expiation in the case of 
intentional homicide in our view. Allah knows what is correct. 


113.1 Granting Entry to the Enemy 

He said: If an enemy enters our territory as a musta’min he is not to stay 
for more than a year, and the imam will convey to him the statement, 
“If you stay for a whole year 1 will impose jizyah on you." The basis is 
the rule that an enemy cannot stay permanently in our territory, except 
through slavery or on payment of jizyah. The reason is that he becomes a 
spy for them and grants support against us, and this will cause an injury 
to the Muslims. He will be enabled to stay for a short period, because 
denying this will result in the termination of supplies and acquisitions, 
and it will dose the door of trade. Consequently, we separated these two 
situations with the duration of a year for that is a period for which jizyah 
>s imposed, thus, stay is allowed in the interest of jizyah. Thereafter, if he 
returns to his land after the communication from the imam prior to the 
completion of one year then there is nothing to stop him. If he stays on 
afte 3 ^ ar -^ e ^ ecomes a Dhimmi. The reason is that when he stays on 
t « the directive of the imam he agrees to bind himself to the payment 
a ^ US> k ecomes a Dhimmi. The imam has the discretion to fix 

er '° ^ or ^' s that is less than a year like a month or two months. 

(jj e . e sta ys for the period (of a year), after the communication from 
he ^ ecomes a Dhimmi, due to what we said and thereafter 

not permitted to return to the dar al-harb. The reason is that the 



contract of dhimmah cannot be terminated, for in this is the ternim 
o fjizyah and making his children declare war on us. In this ther P • a !'° n 
for the Muslims. ere injury 


If an enemy enters our territory on attain and buys kharaj land it 
the imposition of kharaj on him turns him into a Dhimmi, The ^ 
is that kharaj on land is like kharaj on the person, and if he conurd^ 0 ' 1 
pay it he consents to staying on in our territory. He does not, how 
become a Dhimmi by the mere purchase for he may he buying it for ' 
poses of trade. When it becomes binding on him to pay the khar&j^ll 
becomes bound to pay the jizyah lor the next year, as he has become a 
Dhimmi due to the imposition of kharaj and the period is worked out 
from the time of his presence. His statement in the Book: “When kharaj 
is imposed on him he is a Dhimmi," is a clear statement about the condi- 
tion of imposition, therefore, many of the rules are to be extended from 
it, so do not be oblivious of this. 

If a woman enters on arttait and marries a Dhimmi, she becomes a 
Dhimmiyyah, because she has accepted the obligation of staying in sub- 
ordination to her husband. If a male enemy enters on arnatt and marries 
a Dhimmi woman, he does not become a Dhimmi. The reason is that it 
is possible for him to divorce her and return to his land, therefore, he has 
not accepted the obligation of staying on. 

The wealth of the residents of the enemy territory that is gathered by 
the Muslims without fighting will be spent upon the interests of the Mus- 
lims like the avenues of kharaj. The jurists said that it is like land from 
which the residents have been expelled and is like jizyah, thus, there is no 
fifth in it. Al-ShafTI (God bless him) said that it is subject to a fifth on the 
analogy of spoils. We rely on the report that "the Prophet (God bless him 
and grant him peace) took jizyah, and so also ‘Umar and Mu'adh (God be 
pleased with them ) and they deposited this in the treasury without taking 
a fifth from it.”’ The reason is that it is wealth that has been acquired due 
to the strength of the Muslims without engaging in battle. This is c i er 
ent from spoils for these are owned by the direct action of the combatants 
entitled to them and also through the strength of the Muslims, theie ore, 
a fifth is due from the spoils. The fifth is due on the basis of one rea^ 
son, while the combatants are entitled to spoils for another reason. 


It is recorded by Abu Dawud in Kitab al-Kharaj. Al-Zayla i, vob 3 . 437 
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,s another basis that we have already mentioned. Consequently, 
this mcan jng in charging a fifth from them. 

tberC IS ' enemy embraces Islam in the dar al-harb and is killed inten- 
V" a Muslim, or by mistake, and he has Muslim heirs over there, 
l ‘° n h killer is not liable in any way, except for expiation on account of 
t* ien ' * , , er Al-Shafi't (God bless him) said that he is liable for diyah 
case of manslaughter and for retaliation iqisas) in the case of mur- 
'' because he spilled protected blood. This is due to the protective 
^ and that is Islam, for it brings dignity with it. This (obligation 
Mdood money and retaliation) is due to the fact that protection as a 
for (te r 0 f principle gives rise to sin (for its violation) by the attainment 
essential deterrent through it (against violation), and it is estab- 
lished by consensus. It also contains an element of financial value in it 
for the perfection of defence through it. It (the financial aspect), there- 
fore, is an additional attribute (besides the element of sin for violation), 
thus, it is linked to what is linked to the fundamental principle. We rely 
on the words of the Exalted, “If the deceased belonged to a people at 
war with you, and he was a believer, the freeing of a believing slave (is 
enough). If he belonged to a people with whom ye have treaty of mutual 
alliance, compensation should be paid to his family, and a believing slave 
be freed’" The Almighty deemed the entire liability to be emancipation, 
(and this is understood) by recourse to the character fa (of consequence) 
or that it is the only thing mentioned and that negates any other lia- 
bility. The reason is that sin-creating protection is related to humanity, 
because a human being has been created to bear the burden of taklif 
(obligation) and to maintain its requirements by non-aggression. Wealth 
is subservient to it (to humanity). As for the financial value, the basis 
for that is wealth (not humanity), because valuation is permitted where 
a restoration of loss is required, and this takes place in wealth not in the 
person (life). I he basis is that the condition of similarity is a condition 
°r restoration, and this is possible in wealth not in the person. Conse- 
quently, the person is subservient. Thereafter, the protection subject to 
a nation in the case of wealth is based upon preservation within the dar, 
^jeause its integrity is ensured through the authority (of the Muslims) 
anrHl^/T ^ he same applies to persons, except that the shar' (law) has 
e consideration of protection (authority) of the unbelievers 
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insofar as it has granted the authority to annul it The apostate and 
mustamin in our territory are legally presumed to be in their te" ^ 
due to their intention to migrate to their ddr. lt0r y 

If a person kills a Muslim, who has no heirs, by mistake or he k'l 
an enemy who was visiting us on amdti and had embraced Islam th 
the diyah (blood money) is to be paid by the ‘ aqilah (supporting C 1 
to the imam, and he (the killer) is also liable to expiation. The reason" 
that he has killed a protected person by mistake and it must be judged 
on the analogy of all other protected persons. The meaning of his words 
“to the imam" is that he has the right to take it when there are no heirs 
If he kills him intentionally, then the imam has the right to execute him 
(by way of retaliation) or to take diyah. The reason is that the person was 
protected, the homicide was intentional, and the the wall is known, and 
these are the public or the sultan. The Prophet (God bless him and grant 
him peace) said, “The sultan is the wall (heir) of the person who does not 
have a wall." 3 The meaning of his statement, “or to take diyah" is that he 
does so by way of settlement ( sulh ), because intention gives rise to retalia- 
tion that is specified. The reason is that payment of blood-money is more 
beneficial in this case than retaliation, therefore, he has the authority to 
settle for money. He does not have the right to pardon, because the right 
belongs to the public and his authority is that of a fiduciary, and a fidu- 
ciary cannot extinguish their rights without compensation. Allah knows 
what is correct. 


t _ . ^ ]t is 

’This has preceded in the early sections on marriage. Al-Zayla i, v0 ’ ,^ isha h 
recorded by Abu Dawud, al-Tirmidhl and Ibn Majah as well as ot ers 
(God be pleased with her). AJ-Zayla‘i, vol. 3 , 195- 


Chap ter 114 

y s hr and Kharaj 


He 5 aid: All Arab lands are ‘ushr lands, and they extend from TJdhayb 
towards the highest rock formations at Mahrah in Yemen up to the 
boundary of Syria. The Sawad is kharaj land and it is between ‘Udhayb 
up to ‘Aqabat Halwan and from al-Tha‘labiyyah, it is said from ‘Alath, 
up to ‘Abbadan. The reason is that the Prophet (God bless him and grant 
him peace) and the Khulafa’ Rashidun (God be pleased with them) did 
not take kharaj from the lands of the Arabs,' and that is because this land 
is like booty, therefore, such a charge is not established against their lands 
just as it is not established for their persons ( jizyah ). The basis is that a 
condition for the people of kharaj is that they abide by their unbelief, 
as was the case in the Sawad lands. Nothing besides Islam, or the sword 
(death), is acceptable from the Arab polytheists. ‘Umar (God be pleased 
with him), when he conquered the Sawad, imposed kharaj upon it in 
the presence of the Companions (God be pleased with them)/ and he 
imposed it upon Egypt when it was conquered by ‘Amr ibn al-'As. Like- 
wise, the Companions (God be pleased with them) arrived at a consensus 
f or imposing kharaj on Syria. 

1 le said: The land of the Sawad is owned by its residents and their sale 
1 e land is valid and so are their transactions with respect to it. The 
^as°n i s that when the imam conquers land through the mobilisation of 
land rmieS 3nC * ^ f° rce ’ he has a right to keep the residents settled on the 
stay an ; t0 * m P ose a P er head kharaj on them. Consequently, the lands 
ln t e ownership of the residents, and we have presented this earlier. 

CCort l e d by Abu ‘Ubayd ibn al-Sallam in Kitab al-Amwtil. Al-Zayla i, vol. 3 , 438- 
ame 'edition mentioned in the previous note. AJ-Zayla'i, vol. 3. 438. 
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He said: All land that has been surrendered by its residents 
been conquered by the mobilisation of the armies, and is dist ^ ^ 
among those entitled to the spoils is ‘ushr land. The reason is th” 
is a primary need to distribute it among Muslims, and imposition of' 
is suitable for it insofar as it carries within it the meaning of wo 
Further, it is lighter as it pertains to the produce itself. S ^ 

All land that is conquered by the mobilisation of the armies and th 
residents allowed to remain settled on them, is kharaj land. Likewise 
if the land is annexed through negotiation, because the need prima I 
is to distribute it among the unbelievers, and kharaj is suitable for thj 
Makkah is excluded from this, because the Messenger of Allah (God bless 
him and grant him peace) conquered it through the mobilisation of the 
armies, but left it for its residents without imposing kharaj on them 3 
It is stated in al-JdmV al-Saghir that all land conquered by the mobil- 
isation of forces, when the water of canals passes through it, is kharaj 
land. The land that does not get water from the canals and relies on 
springs, is ‘ushr land. The reason is that 'ushr pertains to the produce 
of land and its produce is through its waters, therefore, what is taken into 
account is irrigation whether through the water of 'ushr or the water of 
kharaj. 

He said: If a person revives barren land, then according to Abu Yusuf 
(God bless him) it is to be assessed according to its proximity. If it is 
within the bounds of kharaj land, that is, near it, it is kharaj land, but if 
it is within the bounds of ‘ushr land, it is ‘ushr land. Basrah, in his view, 
is ‘ushr land on the basis of the consensus of the Companions (God be 
pleased with them). 4 The reason is that the boundaries of a thing give 
it its governing rule, like the courtyard of a house is given the rule ol the 
house so that the owner is permitted to use it. Similarly, it is not permitted 
to take land that is within a settlement. Analogy dictated that Basrah be 
kharaj land, because it is within the sphere of kharaj land, except that the 
Companions (God be pleased with them) imposed ‘ushr on it, therefore, 
analogy is given up due to their consensus (ijma). 

Muhammad (God bless him) said that if he revives the land with a 
well that he dug, or with a spring that he unearthed, or the water o 

3 There are various traditions about this with one being recorded by Muslim 

Zayla'i, voL 3, 439- . , , , , .1 nt hers. M- 

4 It was mentioned by Ibn ‘Umar (God be pleased with both) as w 

Zayla'i, voi. 3, 440 


Al-Hidayah 



, the Euphrates, or a large stream that no one owns, then it is 
Tigf,S , nd Likewise if he revives it with rainwater. If he revives it with 
j s that were dug by non-Arabs, like the Nahr al-Malik and Nahr 
,beta dVd *en it is kharaj land, due to what we said, by taking the 
a 'L consideration as that is the cause of development. The reason 
W3ter ‘ t is not possible to impose kharaj on a Muslim ab initio against his 
'‘^therefore, the water is taken into account, because irrigation with 

water is a binding evidence. 

* He s aid: The kharaj imposed by ‘Umar (God be pleased with him) 
he people of Sawad was one Hashmi cafiz for each jarib irrigated by 
° n and this was one sd‘ and a dirham. On a jarib of ratbah (clover, 

" V pasture land) it was five dirhams, while on a jarib of continuously 
Unted vines (vineyard) or continuously planted date-palms it was ten 
frhams. This is what is transmitted from ‘Umar (God be pleased with 
hi m ) He sent ‘Uthman ibn Hunayf to undertake a cadastral survey of the 
Sawad of Iraq, while he made Hudhayfah supervise his work. He surveyed 
the land and it came to 36,000,000 jaribs on which he imposed the kharaj 
that we have mentioned. This took place in the presence of the Compan- 
ions (God be pleased with them) and there was no one who opposed this, 
thus, it resulted in a consensus on their part. 5 The burden of producing 
varies. Thus, the burden to be borne for (expense and labour) vineyards 
is the least, for crops it is the maximum, while the burden for the ratbah 
is in between these two. The imposition of the levy varies according to the 
burden. Accordingly, the obligation in case of vineyards is the maximum, 
for crop cultivation it is the least, while for ratbah is the average of the 
two. 

He said: In the categories besides these, like saffron and garden pro- 
duce and others, the imposition is varied according to the ability to pro- 
duce, because there is no imposition narrated for them from ‘Umar (God 
he pleased with him), and he too (presumably) took into account the 
ability to produce, therefore, we take the ability to produce into account 
in anything in which there is no imposition (from him). The jurists said: 

e max *tnum for the ability to produce is that the obligation for pay- 
men t reach one-half of the produce, and it is not to exceed this. The 
9son ' s *hat imposition of one-half is based upon true fairness, tor we 

5, Ham Jr*," f ° Und in the tra dition above that was recorded by Abu ‘Ubayd ibn al- 
’ ^ Zayla'i, vol. 3, 440-41. 




had the right to divide up the land among those entitled to th 
Bustau is each land that has a boundary wall around it and ' ? Sp0 '* s - 
various kinds of date-palms as well as other trees. In our lands ,L lncluc * es 
sition on all land is on the basis of dirhams and the reductio ? lrnpo ' 
because estimation must be on the basis of the ability to produce ^ 
ever terms it is worked out. e,r >what- 


He said: If they are unable to pay what is imposed on them, the i 
is to reduce the imposition. Decreasing the imposition due to Icss ””^ 1 
duction is valid on the basis of consensus ( ijma ‘ ). Do you not ex ^ 
the statement of ‘Umar (God be pleased with him), “Perhaps, youT^ 
have placed a greater burden on the land than it can bear.” They replied* 
“No. In fact, we imposed what it can bear, and had we increased it the 
land would bear that too.” 6 This indicates the permissibility of decreasing 
the burden. As for increasing the levy with an increase in production it 
is permitted according to Muhammad (God be pleased with him) on the 
analogy of decrease in case of loss of production. According to Abu Yusuf 
(God bless him), it is not permitted, because 'Umar (God bless him) did 
not increase it when he was told about the greater paying ability. 7 

If the kharaj land is covered with water (flood or water-logging), or 
its supply of water is cut oflf, or the crop is struck by some calamity, then 
there is no kharaj on it. The reason is that the possibility of harvesting 
is lost, which is the estimated production that is taken into account for 
the imposition of kharaj. In the case where the crop has been affected by a 
calamity, the estimated production is lost for part of the year, whereas the 
land being productive throughout the year is a condition as in the case oi 
wealth subject to zakdt (therefore it is not imposed) or the rule depends 
upon the actual production when it is actually produced, 

He said: If the owner suspends production, he is liable for kharaj 
The reason is that the ability is there and it is he who has caused its oss. 
The jurists said: If a person moves to cheaper of two products vvi ou 
an excuse has to pay the kharaj for the more expensive product, because 
it is he who has caused the waste of the excess. This is known, ut a 
ing will not be issued on this basis so that the unjust do not acquir 
justification to extort the wealth of people. 


‘It is recorded by al-Bukhari in his Sahth. Al-Zayla i, vol, 3, 44J' 441. 

7 This too is found in the tradition recorded by Abu ‘Ubayd. Al- f 
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ff , person from among those who are liable for kharaj converts to 
1 Lrdj will be charged from him in the same way. The reason is 
Isl#n1 ’ a rries within it a burden (on the land), which will be considered 
,|ia ‘ L while it exists, and its imposition on a Muslim is possible 
. ■"permitted to a Muslim to buy kharaj land from a Dhimmi and 
vLrai will be charged from him, due to what we have said. There 

,he khW _ .U„. Trim numeric I ClrxA ka i ■ . 1 . 


5 ‘ L will be charged from him, due to what we have said. There 
th und report that the Companions (God be pleased with them) 
' S * Led kharaj land and used to pay its kharaj .» This indicates the per- 
rturen | i , u rharsine of kharai with its navmont i 


' S * Led kharaj land and used to pay its kharaj ■ * This indicates the per- 
■ bilityof sale and the charging of kharaj with its payment being made 
^Muslim without any disapproval. 

W rhere i s n o ‘ushr on the produce of kharaj land. Al-Shafn (God bless 
' said that the two are to be combined, because these are two separate 
* ,| iat have been imposed on two separate subject-matters for two 
different causes, therefore, they do not negate each other. We rely on the 
words of the Prophet (God bless him and grant him peace), "‘Ushr and 
kharaj are not to be combined for the land owned by a Muslim.’’ 9 

Further, none of the just or unjust imams ever combined the two 
charges, and their consensus amounts to a binding proof. In addition, 
kharaj is imposed on land that has been conquered through the mobil- 
isation of the armies and the use of force, while ‘ushr is imposed on 
land whose residents submitted voluntarily. The two attributes cannot be 
combined in the same land. The cause of the two claims is one and that is 
productive land, except that it is assessed in the case of ‘ushr through ver- 
ification (of the actual produce), while in the case of kharaj on the basis 
of (annual) estimation. It is for this reason that both are linked with the 
land. The same disagreement governs the charging of zakdt with one of 
these charges. 10 

Kharaj does not recur due to the recurrence of produce during a year. 
The reason is that ‘Umar (God be pleased with him) did not impose it as 
<t recurring charge as distinguished from ‘ushr. The reason is that 'ushr 
cannot be determined except by its obligation on each (seasonal) pro- 
duce. Allah knows what is correct. 


15 recor ded by al-Bayhaqi. Al-Zayla‘i, vol. 3. 44'- 
,° Lj “ recorded by Ibn 'Adi in al-Kamil. Al-Zayla‘1, vol. 3, 44*- 
e a person buying ‘ushr land for purposes of trade. 


Chapter 115 

Jizyah (Poll Tax) 


jizyah is of two kinds: First is jizyah that is imposed by consent and 
negotiation and it is determined according to the agreement that takes 
place, just like the Messenger of Allah (God bless him and grant him 
peace) made a treaty with the people of Najran for the payment of twelve 
hundred hullah (dresses). 1 As the reason is consent, therefore, it is not 
permitted to transfer it to something other than what is agreed upon. 
The second type is jizyah that the imam initiates and he imposes it when 
he defeats the enemy and keeps the residents settled on their property. 
He imposes on one who is apparently rich forty-eight dirhams per year 
by taking four dirhams from him every month. On a person of aver- 
age means a sum of twenty-four dirhams is imposed taking two dirhams 
every month. On a poor person who is capable of working a sum of 
twelve dirhams is imposed taking one dirham every month. This is so 
in our view. Al-Shafi‘T (God bless him) said that on each major person 
one dinar or what is equivalent is imposed, and the rich and poor are 
the same for this purpose. This is based upon the words of the Prophet 
(God bless him and grant him peace) to Mu'adh (God be pleased with 
him), “Take from each male and female who has attained puberty a dinar 
or its equivalent in ma'afir (cloth in Yemen).” 2 This tradition does not 
provide any detail (for making a distinction). The reason is that jizyah is 
imposed in place of death so that it is not imposed on one whose slay- 
i (1 g is not permitted due to unbelief, like minor children and women, 
^his meaning includes both rich and poor (males). Our view is transmit- 
ted from ‘Umar, ‘Uthman and ‘All (God be pleased with them). No one 

h is recorded by Abu Dawud in Kitab al-Kharaj. Al-Zayla i, vol. 3> 445- 
2 h is recorded by Abu Dawud, al-Tirmidhi and al-Nasa «. Al-ZaylaT, vol. 3, 445- 
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among the Muhaiirun or the An<- . 

imposed to support the fighters, theicf f them in th <s. Furth 

!° 3 8 ' adcd scale in the same manner as I/i i*-* be ini P°scd acco," ** 
is made obligatory in nl u-p n ( i i • S *‘ UUa J 0r > land. This i t0,dlll R 
help (from L ° '1'' *e r Pls of life , nd 

being more or less, likewise whaMs h ’ JT” whi “ « <*01** 
). What he (al-Shafi’i) h, , subs "tute (contribution 
imposition after neeothti i S r Jtcd ls lnter prcted s 0 as i hr ° Ugl1 


Magians, due (o^he Sfc Exalt'e] 'Yr OPle ° f B °° k an<1 the 
B ‘ ,ok ' «»H 'hey pay ,he lizyo w,U„ If ™ ’"“"S '!» People 0^ 
selves subdued."- The Prophet ( God g " ? s f and feel then,, 

imposed jizy„h m lhe Mag f am 4 blcss hlm “d grant him peKt) 

xxr AI ' Shw ' «* 

the words of the Exalted, "And fight them on untaX“ gi “ 0r> ' d “ e 
e ution or oppression, and the religion becomes Allah's R T IT' P " ! '‘ 

the case of lhe People of the BKro^'JheQ^Tmdta af 1 ' 1 " 8 ' n , 

hem - 1 hu "’ such a P erson earns and pays the Muslims! while his 
own support is through his Dersnnal Mmmo 


. T “ cams ana pays the Muslims, while his 

own support is through his personal earning. 

If he conquers their territory prior to this (imposition), then their 
men and women are booty, due to the permissibility of their enslavement. 

Jizyah is not to be imposed on Arab idol worshippers nor on the 
apostates, because their unbelief is of an extreme nature. As for the Arab 
pulytheists, the reason is that the Prophet (God bless him and grant him 
peace) grew up among them and the Qur’an was sent in their language, 


'Qur’an 9 : 29 

'There are several traditions on this and among them is one recorded byal-Bukhari 
in his Sahih. Al-Zayla‘i, vol. 3, 448. 

’Qur’an 2 : 193 
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miracle is clearly manifest in their case. The apostate, on 
therefor- ‘ ^ ^ denied his Lor d, after he was guided to Islam and 

the0t mknow of its merits. 

came to * ^ jizyah on women or minors, because it ts imposed as a 

Ther£ t ‘/ r eX ecution or a substitute for combat, and they are neither 
substiWtt participate in combat due to the lack of legal capacity. 

Slil,n r« ld - And there is no jizyah on the invalid nor on the blind. Like- 
■ the* 1 paralysed person and the enfeebled old man, on the basis of 

\ have elaborated. According to Abu Yusuf (God bless him) it is 
W nosed if he has wealth, for he then fights in its broad meaning if he 
^consulted. There is also no jizyah on the poor man who is not able 
| S C work> M-Shafil (God bless him) disagrees with this. He relies on the 
unqualified meaning of the tradition of Mu’adh (God be pleased with 
him)/’ We rely on the report that ‘Uthman (God be pleased with him) did 
not impose it on the poor man who was unable to work, 7 and this took 
place in the presence of the Companions (God be pleased with them). 
The reason is that kharaj is not imposed on land that is unable to pro- 
duce. Likewise this kharaj. The tradition gives the probable meaning of 
one who can work. 

It is not imposed on the owned slave, the mukatab slave, the mudab- 
bar slave or on the umm al-walad, because it is imposed as a substitute 
for slaying with respect to them and is a means of support for us, and 
on the second consideration it is not to be imposed (for they have no 
wealth), therefore, it is not imposed due to the doubt inherent in it. Their 
owners are not pay on their behalf, because they will be bearing addi- 
tional jizyah on their account. 

It is not to be imposed on monks who do not mingle with the people. 
This is how it is mentioned here, while Muhammad (God bless him), 
narrating from Abu Hanifah (God bless him), has stated that it is to be 
imposed on them if they are able to work, and this is also the opinion 
of Abu Yusuf (God bless him). The underlying reasoning for imposing it 
on them is that the ability to work has been wasted by the monk and he 
has become like kharaj land whose cultivation has been suspended. The 
reasoning for not imposing it on them is that they are not to be slain when 
they do not mix up with the people, while jizyah with respect to them is a 

"See preceding notes. 

'By this he means Uthman ibn Hunavf (God be pleased with him). It is recorded bv 
bn Zamawiyyah in kitab al-Amwal. Al-Zayla’i, vol. 3, 453. 



AlHulavaJi 
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^xin^ 

substitute for killing. It is essential for a person who is conside • 
of work that he be tn sound health, and u is sufficient that he ** Cap,lble 
health tor a inaior part of the year. eniov ^und 

It a person embraces Islam when he owes jtzyah, the clai 
h.m is extinguished. Likewise if he dies in a state of unbelief 
Jvhah'i God bless him disagreeing with this. He maintains th* ^ 
imposed as a substitute for the guarantee of protection or for rejd * * 
As this benefit has reached him. the compensation should not beV"^ 
guished due to this obstacle, as in the case or wages and the a 
due on account of * negotiated settlement lor intentional homicide v 
rcb on the words of the Prophet (God bless him and gram him peace " 

’ There is no liability of jizyah on a Muslim The reason is that n",’ 
imposed as a penalty for unbelief, and it is foi thw reason that it has been 
called rizvah for compensation (reward i and uzyah have the same mean- 
ing. The penalts tor unbelief is extinguished due to Islam. Further, it is 
not awarded after death, because the laying down of a punishment in this 
world is only for the repelling of the mischief, and this mischief stands 
repelled due to death and by the acceptance of Islam. In addition to this, 
it has been made obligatory as a substitute for support with respect to 
us, and such help he provides through his ow n person after acceptance 
o! Islam. Protection, on the other hand, is established tor he is a human 
being, and the Dhinimi resides on his own property, therefore, imposing 
it as a substitute for protection or residence has no meaning. 

It the claim of two years conies to be combined, the two are merged 
into one. In al-Jatni' ul-Sugltir it is stated that a person from whom the 
per head kharaj is not taken up to the passage of one year, and the next 
vear arrives, it is not to be taken. This is the view according to Abu 
HanTfah iGod bless him). Abu Yusuf (God bless him' said that it is to 
be taken, w hich is also the opinion of al-Shati'i (God bless him . 

I! he dies upon the completion of the year, it is not to be taken tfom 
him according to their unanimous view. Likewise if he dies during the 
year. As for the issue of death, we have already mentioned it. It is *ai^- 
that the kharaj on land is also governed by this disagreement. It li 
said that two claims cannot be merged into one (in the case ot lan • * 
two turists arguing about the disputed issue say that Kharaj is 
as a counter-value and counter-values when they come together, w 


‘It is recorded bv Abu Dawud. A) /jela'i. vol. .5. 4>t. 
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. e reC overed, are recovered. In the case that we are discussing 
the*' cJp k , 0 make recovery after the coming together of Mhc claims 


distinguished from his conversion to Islam for then the 


^yervb fl0t possible. 

ujnifah (God bless him) argues that it has been imposed ax a 
-r 1 - or i ns , sting on remaining an unbeliever, as w-e have explained. It 
’r h’sreason that it is not accepted from him it he sends it through his 
li ’ lir , t . l5 -'ordine to the most authentic narration, rather he is obliged to 
^ U ‘ V ' " r son and pay it w hile standing when the one taking from him 
>>rnt fd Further, thev are imposed as a substitute for execution from 
^rspective and as financial support from our perspective, as we 
Vw mentioned, but for purposes of the future and not for the past. The 
X«)n is that killing is due fot battles taking place now and not for those 
tLt wok place in the past, l ikewise support is for the future, because the 
' st b n0 | on ger in need of it. Thereafter, the statement of Muhammad 
God bless him) in al-Jatni' al-Saghir, "and the next year arrives" iscon- 
itrued bv some jurists (Masha ikh. God bless them) to mean the past in 
the figurative sense. They said that the obligation is to be met bv the end 
ut the year, therefore, it is necessary for it to be in the past so that the 
wming together of the two claims is realised and they can be merged. 
Vcording to some, it is to be applied to the actual meaning. The obltga 
tion according to Abu Hanitah (God bless him) arises at the beginning ot 
the year, therefore, the coming together is realised by the mere passing ot 
'•he year, The correct position is that the obligation, in our view, arises at 
the beginning of the year, while according to al-Shafi'i (God bless him) it 
irises towards the end of the year on the analogy ot zakiit. We maintain 
that what it is made a substitute for is not realised except in the luture, 
45 have determined, therefore, it becomes difficult to impose it after 
'•■‘‘passage of the year and we have imposed it from its beginning. .Allah 
•Jiows what is correct. 


u 5 i Rights and Duties of the DhimmIs 


Jar a, 01 , P errn ‘ tte d to construct new synagogues and churches within the 
' sla,n < d ue to the words of the Prophet (God bless him and grant 
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him peace), “There is no castration in Islam nor a church ” Th 
here is construction afresh. g e 


struct 


If the old synagogues and churches are demolished the 

ict them. The reason is that buildings do not last forever a Y recon - 

' As me t 


has let them settle in the land, he has given them an assurance ° 
them, except that they are not allowed to move them (to a noth 
tion) as that amounts to new construction in reality. The n er L . l0Ca ' 
meant for seclusion is like the synagogue as distinguished from toe* I*" 
of prayer within a house as that is subservient to residence This'* ** 
case in cities and not in villages, because it is the cities in which the^ 
bols of rites are established and are not to be confronted throuehTh 
expression of what goes against them. It is said in our lands that they 1 ? 
to be prevented from constructing them in villages too for there too are 
some symbols of rites. This view is related from the founder of the school 
(Abu Hanlfah) about the villages of Kufah, for the majority of the resi- 
dents were Dhimmis. In the Arab lands, it is said, that this is forbidden 
in the cities as well as the villages, due to the words of the Prophet (God 
hless him and grant him peace), “Two dins cannot come together in the 
Arabian peninsula.” 1 " 

If a DhimmJ refuses to pay the jizyah , kills a Muslim, uses foul lan- 
guage for the Prophet (God bless him and grant him peace), or has 
unlawful intercourse with a Muslim woman, his compact is not to be 


terminated. The reason is that the end result of fighting is the imposition 
of jizyah not its actual payment, and the obligation persists. Al-Shafi'i 
(God bless him) said that using foul language for the Prophet (God bless 
him and grant him peace) amounts to a breach of his compact, for the 
reason that had he been a Muslim his faith would be annulled, likewise 
his assurance of safe-conduct is annulled for the compact ot Dhimmah is 
a substitute for belief. We argue that using bad language for the Prop et 
(God bless him and grant him peace) is an expression of unbelief on us 
part and the unbelief associated with him does not prevent his compi 
and the recurring unbelief does not remove the assurance. 

His compact is not terminated unless he moves over to the ' ^ 
harb or the enemy subdue a territory and they wage war against us^ ^ 
reason is that in this case they have become our warring enemie. * 


y lt is recorded by al-Kayhaqi in his Sunan Al-Zayl<t‘t. vol. 3> 453 - 
'"It is recorded by Ishaq ibn Itahwayh in his Musnad. Al-Zayla I. v ° ■ ’ 
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-[ of dhimnuih has become devoid of utility, which is repelling the 
c0 *P- fofth e enemy- Allah knows what is correct. 

115.2 Christians of BanO Taghlib 

Christians of Ban u Taghlib are required to pay on their wealth twice 
Th£ mount of zakdt that the Muslims are required to pay, because ‘Umar 
^ dbe pleased with him) made a settlement with them for this in the 
lG ,° nee of the Companions (God be pleased with them)." This amount 
S quired to be paid by their women, but not their minor children. The 
is r£ i s that the settlement was made for double of the zakdt and such 
rC ' avment is obligatory for women, but not minors, so also in the case 
f double payment. Zufar (God bless him) said that it is not to be taken 
from their women either, which is also the opinion ofal-Shafi't (God bless 
him) The reason is that in reality it is jizyah as was stated by 'Umar (God 
he pleased with him), “This is jizyah, so divide it up as you like.” 11 It is for 
this reason that it is spent on the avenues specific to jizyah, and there is 
no jizyah for women. Our argument is that it is wealth that has become 
due through a settlement and a woman is eligible for the imposition of 
such a liability on her. The avenues are the interests of Muslims, because 
it is wealth that belongs to the treasury and this wealth is not linked with 
jizyah. Do you not see that the conditions of jizyah are not observed for 
it. 

The (Muslim) client ( tnawld ) of a Taghlibi (freedman) is required to 
pay the kharaj , that is, jizyah, while the khardj on land has the status of 
the mawla of a QurashI (where it is not taken). Zufar (God bless him) 
said that it is to be doubled, due to the words of the Prophet (God bless 
him and grant him peace), “The mawla of a people is one of them.’’ 11 Do 
you not see that the mawla of a Hashimi is linked to him for purposes 
of the prohibition of zakdt. Our argument is that this (taking double) is 
a kind of leniency (as compared to jizyah for there is no accompanying 
humiliation), and the mawla is not essentially linked to such leniency. 
Accordingly, jizyah is imposed on the client of a Muslim when he is a 

by , T ; iS ^ 3S P rcce ded towards the end of the section on zakdt on horses. 11 is recorded 
*. a ^ lac )' in a lengthy tradition. Al-Zayla‘i, vol. 2, 362 
in the tradition above. 

hai Preceded in the chapter on who is entitled to zakdt and who is not. Al- 
yi '• v <>l- 1, ass. 
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Christian as distinguished from the prohibition of sutiaqah, because 
hibitions are established by doubt, therefore, the client is associated P *°* 
the Hashimi with respect to it (that is, tor prohibition of sadaqah) 
question is raised: what about the client of the rich man? we sav i tc 
not binding in the case of the client of a rich freedman insofar ns zaka " 
not prohibited lor the rich, for the rich man is entitled to take from ^ 
especially if he is one of the collectors t. Affluence prevents it bm ^ 
not found in the case of the client. As for the Hashimi, he is not enutH 
to this support at all for he is protected due to his nobility and honou 
from the tilth of the people, therefore, his c'ient stands linked to him 

He said: What the imam collects from kharaj , from the wealth of the 
Banu Taghlib, from what is paid as a tribute to the imam by the enemy 
and from jizyah is to spent for the welfare of the Muslims like forti- 
fications for defence, arched bridges, and embankments. He also gives 
from this to the Muslim judges, officials and jurists what is sufficient for 
their subsistence. In addition to this, he pays from this for the rations of 
the fighters and their families. The reason is that it is the wealth of the 
treasury, and ii has reached the Muslims without fighting, therefore, it is 
meant for the welfare of the Muslims, and these persons arc their officials. 
1~he allowances of the children are the liability of their fathers. If he does 
not pay what is sufficient for them, they would be in need of earning and 
would not be free for engaging in battles. 

If a person dies during the middle of a year, he has no share from the 
grant, because it is a type of support and is not a debt, It is for this reason 
that it has been called 'ala (grant). Thus, it cannot be owned prior to 
its being taken into possession; and it is extinguished upon death. I hose 
entitled to the grant Cato') in our times are like the qadi, the teacher and 
the mufti. Allah knows best. 


Chapter 116 

Rebels (Bughat ) 


When a group of Muslims take control of a land and move out of obedi- 
ence to the imam, he is to invite them to return to the main community 
and is to remove the doubts that they have. The reason is dial ‘Alt (God 
he pleased with him) did in the case of the people of Harura' before 
engaging them in battle. 1 The reason is that this is the easier of the two 
choices and, perhaps, the mischief will be repelled through this, therefore, 
he begins with it. 

He is not to commence hostilities until they start them. If they com- 
mence hostilities, he is to engage them till the dispersal of their group. 
This feeble servant ( Author) says: This is how al-Quduri (God bless himi 
has stated it in his Mukhtasar. The Imam known as Khuwahar’/adah 
(God bless him) has mentioned that in our view it is permissible to 


engage them in battle if they arm themselves and gather for hostilities. 
Al-Shafi'i (God bless him) said that it is not permitted to engage them in 
battle till they actually commence hostilities, because it is not permitted 
to kill a Muslim, except in defence, and these people are Muslims. This is 
distinguished from the case of unbelievers for their unbelief itself is a per- 


mitting factor, in his view. We rely on the argument that the rule revolves 
around the evidence, which is their gathering together and assuming mil- 
lla ry strength. The reason is that if the imam waits for long lor their actual 
,ltla ck, it is possible that he may not be able to defend, therefore, he relies 
° n evidence due to the necessity of repelling their mischief. It the 
| fP 0f t reaf hes him that they have taken up arms and are poised lor bal- 
j 11 1S necessary for him to capture them and to imprison them till they 
e u p their resistance and to offer repentance. T his is lor repelling their 

U rccor ‘fcd by al-Nasai in aJ-Sunan al Kuimi. Al-Zayla'i. voL j, •*<» 
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mischief as far as possible. The n irr oi ^ r '"■C 


mea ns and 


be 2L h re B r r e ^/r ;r era ' *- ^ ' " 

“ n °‘ permitled in bo.h cases, because when fhe “ ““ ,h « to 

slay ing is no longer in defence. The response to h V 8 ‘T UP fish,ln e 'heir 
lha. what is taken into account is the evidenced, h lw 

and not its having taken place in reality. their ability to attack) 

sss^sSSaSS® 

h ‘. ke . S he Can 'imprison him, due to what we have said, fo/these people 
are Muslims and Islam grants protection to life and wealth. 

There is no harm if the Muslims use their weapons in combat, if they 
are m need of doing so. Al-Shafi'i (God bless him) said that it is not per 
mitted. The same disagreement applies to using their riding animals. He 
maintains that it is wealth of a Muslim, therefore, utilising it without his 
consent is not permitted. We reply on the report that ‘All (God be pleased 
with him) divided the weapons among his companions at Basrah, and it 
was a division due to need not for ownership. Further, the imam has a 
right to do so in the case of wealth owned by those supporting him, there- 
fore, doing so in the wealth of rebels has higher approval. The underlying 
meaning is the bearing of a smaller injury to ward off a more grievous 
injury. 


Tt is recorded by Ibn Abl Shaybah. Al-Zayla‘1, vol. 3 , 4 6 3- 
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■ ; s to take their wealth into custody, and is not to return it 

Wl nt If they do repent he is to return it to them. As for not 

un til they repe^ ^ alfeady elabora ted it. In the case of custody, it is 

divid ‘ ng iVrdoff their mischief by weakening their power, therefore, he 
d0 ' ie v nto custody away from them even if he is not in need of it. He is, 
^ sell the riding animals as preserving the price is more rational 
Easier As for returning the wealth after their repentance, the reason 
if, hat the necessity is over and their is no demand to convert them into 

spoils- 

What the rebels have collected by way of kharaj and 'ushr, from the 
lands that that they came to control, is not to be collected a second time 
by the imam. The reason is that the authority of the imam to collect is 
based upon the protection he accords to the residents, and he was not 
able to protect them. 


If they spent the collected amount on lawful avenues, the person 
from whom it was collected stands rewarded, because the right ot the 
beneficiary has reached him, but if they did not spend it on the rightful 
avenue, then the matter for the residents is between them and Allah with 
respect to its repayment, because what is due has not reached the rightful 
beneficiaries. This humble servant (Author) says: They (the Masha ikh) 
said that there is no repayment for them in the case of kharaj, because 
those who took them were warriors, even if they were rich. In the case 
of ‘ushr (there is no repetition) if they were poor, because it is the right 
of the poor. We have elaborated this in the topic of Zakat. In the future, 
the imam will take the dues as he is protecting them due to his regaining 
control and authority. 


If a person kills another, and both were from the military force of the 
rebels, after which their area is conquered, then they (the killer) is not 
liable for anything. The reason is that the lawful imam had no authority 
over them at the time of the homicide, therefore, it did not give rise to 
liability, as in the case of homicide in the ddral-harb. 


If they take control of a city and a resident of the city intentionally 
kills another resident of the city, and thereafter the city is conquered, 
qisas is to be extracted from the killer. The interpretation is that when 
they did not implement their own laws on the residents and were dis- 
lodged before they could do that. In such a case, the authority of the 
imam is not severed, therefore, retaliation is obligatory. 
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If a person from among the Ahl al-‘Adl (those in lawful 


authority) 


kills a rebel, he will inherit from him. If the rebel kills him and s « 
believed I was on the lawful side, but I am now on the lawful side ” K * 
inherits from him. If he says, “I killed him knowing that 1 was on J 
unlawful side,” he will not inherit from him. This is the position accord 
ingto Abu Hanifah and Muhammad (God bless them). Abu Yusuf (God 
bless him) said that the rebel will not inherit in either case. This is also 
al-ShafiTs opinion. The basis is that the 'adil , it he kills a rebel or destroys 
his wealth, he does not compensate nor has he committed a sin, because 
he is commanded to fight them to repel their mischief. If the rebel kills 
an W(7, he is not liable in our view, but he does commit a sin. Al-Shafi'i 
in an earlier opinion said that he is liable for compensation, On the same 
disagreement if an apostate repents, when he has destroyed life or wealth, 
he (al-Shafi l i) maintains that he has destroyed protected wealth or he has 
killed a protected person, therefore, he is to compensate, on the analogy 
of the position prior to the use of force. We rely on the consensus (j jmn') 
ot the Companions (God be pleased with them) that has been reported by 
al-Zuhri. Further, he has killed on the basis of a fasid evidence, and such 
an evidence is linked with one that is valid when it is supported by the use 
ot force as an evidence of defence, just like the use of force in the case of 
the enemy and its justification. The absence of compensation is due to the 


fact that the rules (in this world) are based upon obligations and duties, 
and there is no duty due to the existence of permissibility on the basis ot 
justification. There is also no obligation due to the absence of authority 
and the existence of hostilities, however, authority remains prior to hos- 
tilities, and in the absence of a justification obligation is established as a 
matter of belief, as distinguished from sin, because hostilities do not affect 
the right of the Lawgiver. When this is established, we say that the killing 
of a rebel by an ‘adil is justifiable homicide, therefore, it does not pre- 
vent inheritance. According to Abu Yusuf (God bless him) in the case ol 
killing of an 'adil by a rebel the irregular justification is acknowledged or 
purposes of repelling mischief, while the need here is to establish enti e 
ment to inheritance, therefore, the justification cannot be acknowle ge 
with respect to inheritance. The two jurists argue in this that there is 
need for doing away with prevention of inheritance, because being a w^r 
relative is the cause of inheritance, therefore, an irregular evidence ^ 
be acknowledged for this purpose. The condition here, however, wi 
that it is based on his morality. Thus, if he were to say, “I knew that w 
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inlawful side," the repelling of prevention will not be found and 
* sa tion will be clue. 

cO p 'P C , aj j. It is disapproved to sell weapons to those who do mischief 
their military contingents, because it amounts to supporting dis- 
0f tC | ce There is no harm in selling at Kufah to the residents of Kufah 
° bc p erS on selling does not know them to belong to the group of 
w l rhe rea son is that domination in the cities is of the law-abiding 
f£ C I Thereafter, it is disapproved to sell the weapons alone and not 
ft things that are not used for fighting, but are in the manufacture. 
10 u not see that it is disapproved to sell musical instruments and 
not the wood. The same is relationship between wine and grapes. Allah 
knows what is correct. 
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Ch. 117: The Legal Status of the Foundling 
Ch. 118: Managing the Affairs of the Foundling 
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Chapter 117 


The Legal Status of the Foundling 


The term laqit (foundling) is used keeping in view its future insofar as it 
is taken into custody. Picking up (taking into custody) is recommended 
as in this there is the survival of the child. If the person is convinced that 
the child will die, taking into custody is obligatory. 

He said: The foundling is a free person. The original rule for a human 
being is freedom. Likewise, the dar al-Islam is the dar of free persons, and 
the rule assigned is that for the majority. 

The maintenance of the foundling is the responsibility of the bayt 
al-mal (treasury). It is related from ‘Umar and ‘All (God be pleased with 
them). The reason is that the foundling is a Muslim, who is unable to earn 
and has no wealth, nor does he has close relatives. Thus, he resembles 
a cripple (invalid) who has no wealth or relatives. Further, the treasury 
inherits his estate, therefore, al-kharaj bi’-d-darnan (earning is based on 
the liability to bear loss or to give compensation), for which reason com- 
pensation for his offences is also the liability of the treasury. The person 
taking the foundling into custody is deemed to make a voluntary dona- 
tion by spending on the foundling due to the absence of wilayah , unless 
he is ordered by the qadi to do so that it becomes a debt against the 
foundling due to the general authority of the qadi. 

He said: If a person takes the foundling into custody then no other 
person has the right to take the child away from him, because his right 
comes to be established due to his prior possession. 

If a claimant claims that the foundling is his child, then his statement 
is to be accepted, and this means when the person taking custody has not 
claimed paternity of the child. This is based upon istihsan, while analog)' 
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foundling will gah rl e “ r! ? f benefi ' fo ' th ' minora “ ‘ ha > » 
in its absence Thereafter t ■ P aler nity and will be ft- K causet lie 

Paternity, bu, 2 1 7 * ' ha ' ' h ' ^ is « d it 
'* ” also said tha, neX TculT^' -RSE * 
claim of paternity. If the person who h ' S ’r“ d Upon the success „sT 

it is said that it is valid both by way of isril ! - CUSIod >’ cl >'nis patefjl* 

view, however, is that it is based upon Tl * c °rrm 

(as m ™ioned), and its rule was know XX, ** * nd 
Iftwo persons claim j , uwn In Klt ™ al-Asl. 

tification on his body, he is to" be^i preferen'X" m * ,kofid ™- 
the apparent facts support his claim due to ,he tonic ' “ ,hal 

of identification with his statement. If „„ „ * ” "T *' mark 
identification, then he is considered the chUd o boTh d , T of 
ity in terms of the cause. If however ,-1 ■ . th due to their e qual- 

the foundling will be considered his child a^h^cla^ ° f them . Was P ri °h 
that time, unless the other ner^r. ’ . aim was undisputed at 

is stronger (in ^ ^ for 

If a child is found in one of the cities r>f rtio nx 
SS villages and a DhimmI claims i, to be XtXS 
chdd is assigned to hun, but the child is a Muslim. This is based uoon 

m!no"’ hT US ' h ' S Cla 'f m '" dudeS pa, " nt, f' which is beneficial for the 
L ir h ne8 r;° f n u Slam iS MablishE d through the Mr (territory) 
and thrs is harmful for the child. Consequently, his claim is allowed in 

w at is beneficial for the child and disallowed in what is harmful for him 
If a child is found in one of the villages of the People of the 
Dhimmah, or in a synagogue or a church, then he is deemed to be a 
Dhimmi. This is the unanimous response when the person who finds 
him is a Dhimmi. When the person finding him in such a location is a 
Muslim or is a Dhimmi finding him in the locations specific to the Mus- 
lims, then the narrations vary, In the book of the Laqit, the location has 
been given precedence as that comes first, while in the BookofDa'wd, in 
some manuscripts, the finder is given precedence. This is a narration of 
Ibn Sama'ah from Muhammad (God bless him) based upon the strength 
of possession. Do you not see that status is determined on the basis of 
the dar , thus, if one of them was taken captive along with the minor, the 
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. nnsidered an unbeliever. In some manuscripts Islam 
or wou^ be c to t ^ e welfare of the child. 

^ been g* ven pr fi e that the foundling is his slave, his claim is not 
If a f r h S °aut t" foundling is prtma facie a free person, unless 
.pitted, b a ,nrp (testimony) that he is his slave. 

Xble to adduce evidence (test V ^ ^ chUd> his pate rnity is 

lS u a person' danu ^ a ^ b£nefits the child> and the child is free, 
attributed to hun. ^ ^ ^ ^ , child from a ffeewoman, therefore. 
The reason is tha annulled on the basis of doubt. 

Ipparen, child is given precedence over tire 

, Th XrMusHm is given precedence I over a Dhimmi, by giving 
preference^! wha, is best for the welfare of rhe chdd. 


Chapter 118 

Managing the Affairs of the Foundling 


If some wealth is found on the person of the foundling, tied to him, then 
it belongs to the foundling, on the basis of the obvious conclusion. Like- 
wise, if this wealth is tied to his riding animal when he is riding it, due 
what we have mentioned. Thereafter, the finder is to spend it on him 
according to the orders of the qadl The reason is that it is found wealth 
and it is the qadl who has the authority to spend such wealth. It is said 
that he may spend it without the directive of the qadi y because it obvi- 
ously belongs to the foundling. He has the authority spend on, and to 
buy, things that are necessary for the foundling, like food and clothing 
as they are part of expenditure. 

The person finding the child does not have the authority to marry 
her, due to the absence of the basis of such authority based on kinship, 
ownership or judicial authority. 

The finder does not have the authority to undertake transactions in 
the wealth of the foundling, on the analogy of the mother. The reason 
is that the authority to undertake transactions is for the growth of such 
wealth, and this is established on the basis of perfect managerial judge- 
ment and abundant affection for the child, and each one of them (mother 
and finder) possesses one of these traits. 

He said: It is permitted to him to accept a gift on behalf of the 
foundling, because that carries pure benefit. It is for this reason that the 
minor possesses such authority on his own when he possesses discretion. 
This authority is also possessed by the mother and the guardian. 

He said: It is permitted to him to hand him over for apprenticeship 
in a trade, because this is for training him and for ensuring his survival. 
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He said: He may also offer his services for hire. This feeble Se 
says: This is the narration of al-Qudurl (God bless him) in his Mukht ^ 
It is stated in al-JamV al-Saghir that he is not to offer his services f 0r h^' 
It is mentioned in the disapproved acts, and this is the correct view Tu* 
reasoning for the first view is that it pertains to his training. The reas e 
ing underlying the second view is that he does not possess the authorf 
to destroy his benefits, and in this the finder resembles the uncle and ' V 
the mother, because she possesses this authority, as we will be mentionin' 
in the chapter of disapproved things. Allah knows what is correct. 8 
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Ch' 


h Legal Status of Found Property 

M Found property is a trust (amanah) when the finder takes wit- 
HS 531 that he is acquiring it to preserve it and that he will return it to the 
neSS fiil owner. The reason is that taking possession of property in this 
figh fn the presence of witnesses) is permitted according to the shari'ah ; 

t it is preferred according to the jurists generally. It is obligatory 
hi there is fear of loss, according to what the jurists said. When this 
W he rule it is not liable to compensation. Likewise if the owner and the 
finder confirm that he took possession on behalf of the owner, because 
their confirmation is proof in their favour and becomes like testimony. 
If he acknowledges that he took possession for himself, he is liable on 
the basis of consensus ( ijma * ), because he acquired the wealth of another 
without his permission, and also without the permission of the shariah. 
If witnesses do witness the act of taking and he says, “I took possession 
on behalf of the owner,” but the owner rejects his claim, he is to compen- 
sate the property, according to Abu Hanlfah and Muhammad (God bless 
them). Abu Yusuf (God bless him) says that he is not to compensate the 
loss, and his statement will be given preference, because the act of taking 
prima facie supports him, because he preferred the fear of Allah in doing 
good to the commission of sin. 

The two jurists argue that he acknowledged bringing about the cause 
of compensation, which is the taking of the wealth of another and claimed 
what is meant to absolve him of liability, that is, taking on behalf of the 
owner, but in this doubt has occurred, therefore, he is not absolved of 
liability. What he (Abu Yusuf) mentions about the prima facie position is 
°Pposed by another similar position, because it is obvious that the person 
undertaking the transaction was acting on his on account. It is sufficient 
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in the taking of witnesses to say, “If you hear a person calling out for 
lost property, then you are to guide him to me.” This is the rule whether 
the found property consists of a single item or many, because luqtah is a 
generic term. 


Chapter 120 

Claims on Found Property and its Identification 


He said: If the found property is worth less than ten dirhams then he is 
to keep it available for identification for several days, but if it is valued 
at ten dirhams or more he is to make it available for identification for a 
whole year. This feeble servant (Author) says: This is the narration from 
Abu Hanifah (God bless him). His words, “several days,” mean in accor- 
dance with what he considers appropriate. Muhammad (God bless him) 
determined it in Kitab al-Asl to be one year without giving details about 
the value being less or more. This is also the opinion of Malik and al- 
Shafi‘1 (God bless them), due to the words of the Prophet (God bless him 
and grant him peace), “If someone finds property he is to have it identi- 
fied for a year,"’ and there is no detail in this. The reasoning for the first 
view is that the determination of one year was laid down about found 
property that was valued at one hundred dinars, which is equivalent to 
one thousand dirhams. Ten dirhams and what is more than this comes 
within the meaning of one thousand insofar as it is relevant for ampu- 
tation of the hand and the legalisation of marriage. In terms of zakat , 
however, ten dirhams do not fall within the meaning of a thousand. Con- 
sequently, we have made identification obligatory for a year by way of 
precaution. What is less than ten does not fall within the meaning of one 
thousand in any way, therefore, we have left it to the discretion ot the 
person facing the situation. It is said that none of these estimations are 
binding and the matter is to be left to the discretion of the finder, and 
he is to have it identified till he is convinced that the owner is no longer 
looking for it. Thereafter, he is to give it away as charity. If the found 

' There are several traditions in this recorded by al-Dar’qutm and others. Al-Zayla i, 
vol. 3, 466. 
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thine is something perishable, he is to have it identified tiU he fears that 
it will perish, then he is to give it away as charity. It is necessary to have 
the property identified at the location where he found it and in the main 
mosque, as that is more likely to ensure that it will reach its owner. If the 
found property is something that the owner will certainly not look for 
like date-stones or pomegranate seeds, then it is permitted to cast them 
aside and to utilise them without identification, however, such things will 
stay in the ownership of the owner as it is not lawful to make an unknown 
person the owner. 

He said: If the owner comes (he is to deliver it to him) otherwise he is 
to give it away as charity, so that the right reaches the one who is entitled 
to it, which is obligatory as far as it is possible. This takes place by delivery 
of the corpus of the property when the owner if found, or the delivery of 
the counter-value, which is correct taking into account the ratification of 
the of the charitable donation by the owner. He may, however, hold on to 
the property in the hope of finding its owner. 

He said: If the owner turns up, that is, after the finder has made a 
charitable donation, then he has the option to allow the donation to 
be implemented, for which he will be rewarded, because the donation 
even though it was undertaken with the permission of the shar‘ (law) 
it was not undertaken with his permission and is suspended subject to 
his ratification. The ownership for the poor donee is established prior 
to such ratification, therefore, the ratification does not depend upon the 
existence of the subject-matter. This is different from sale by the unau- 
thorised agent (fuduli ), which is established only after ratification of the 
sale. If he likes he may hold the finder liable, because he delivered his 
wealth to another without his permission, except that this was done due 
to permissibility from the law ( shar ‘ ). Such permission, however, does 
not negate the claiming of compensation as a right by the subject, just 
like the consumption of the wealth of another in a state of duress. If he 
likes he may hold the poor person liable for compensation if the property 
is destroyed in his hands, because he took possession of his wealth with- 
out his permission. If the property exists, he may take it as he has found 
his property with its corpus intact. 

He said: It is permitted to take possession of goats, cows and camels 
as found property. Malik and al-Shafi'i (God bless them) said that when 
camels and cows are found in the wilderness, it is better to leave them 
alone. The same disagreement governs horses as well. These two jurists 
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argue that the original rule about the taking of another's property is Dm 
hibition, while permissibility is due the fear of loss. When the property 
is equipped with that with which it can defend itself such loss is rare 
but there is a possibility of loss, therefore, the ruling given is that of dis- 
approval and the recommendation of leaving it alone. We maintain that 
it is found property whose loss is likely, therefore, taking possession is 
recommended followed by identification so that the wealth of the public 

does not suffer a loss, just like the case of goats. 

If the finder of property undertakes expenditure on it without the 
permission of the judge then such expenditure will be considered a 
donation, due to the lack of authority on his part over the liability of the 
owner. If he spends with the permission of the judge then it will amount 
to a debt against the owner, because the qadi has authority over the wealth 
of the missing person for his interest. His interests are preserved through 
expenditure, as we will elaborate. 

When the matter is referred to the qadi, he is to examine it. If the 
animal has some utility, he is to give it on rent and spend on it from 
the rent received. The reason is that in this there is the survival of the 
corpus by keeping it in the ownership of the owner without placing the 
obligation of a debt on him. He does the same with a runaway slave. If the 
animal does not have such utility, and he fears that the expenditure will 
consume its value, he is to sell it and preserve its price, so as to preserve 
in meaning when it is difficult to preserve it in substance. If it is better to 
spend on it, he is to permit this (to the finder) and deem the expenditure 
to be a debt against the liability of the owner, for he has been appointed 
to watch over interests, and in this there is the securing of the interests of 
both sides. The jurists (Masha’ikh) said that he is to order expenditure for 
two or three days estimating the time in which the owner is likely to turn 
up. If the owner does not come, he is to order the sale of the property, 
because the continued incurring of expenditure will lead to the loss of 
the property, therefore, his interest is not secured through expenditure 
over a long period. 

The Author (God be pleased with him) said: In Kitab al-Asl the stip- 
ulation of testimony (on the part of the finder) is made, which is correct. 
The reason is that such property may be in his possession as usurped 
property, in which case he is not to order expenditure rather he is to order 
its custody by way of deposit. Accordingly, it is essential to require testi 
mony so as to uncover the true situation. The testimony given 
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not for purposes of adjudication. 1 If the finder says that he has no sup- 
porting testimony, then the judge is to say to him, “Spend on it if yo u are 
speaking the truth with respect to your claim.” Consequently, he wil] have 
recourse to the owner if he is truthful, but he will not if he is a usurper, 
His statement in the Book “and he is to deem the expenditure 3 s a debt 
against the owner," is an indication of the direction that he has recourse 
to the owner if he turns up, but he is not to sell the found property if the 
qadi has stipulated recourse to the owner. This is one narration, and it is 
correct. 

He said: When he appears, that is, the owner then the finder has the 
right to refuse delivery till he presents the amount incurred as expen- 
diture. The reason is that the property is alive due to his expenditure. It 
is as if he is regaining ownership through him, and m this it resembles 
sold property. A closer case is that of one returning a runaway slave for 
he has the right to imprison the slave till the payment of the reward (ju'l), 
due to what we have mentioned. Thereafter, the debt arising as a result of 
expenditure is not extinguished due to the death of the property in the 
possession of the finder prior to restraining it, but it is extinguished if it 
dies after imprisonment (restraining), because by restraining it becomes 
like mortgaged property. 

He said: Property found in the Hi! and the Haram are the same. 
Al-Shafi‘1 (God bless him) said that it is obligatory to undertake identifi- 
cation of the property found in the Haram till the owner appears, due to 
the words of the Prophet (God bless him and grant him peace), "Property 
found in the Haram is not lawful, except for one who identifies it.”’ Wc 
rely on the saying of the Prophet (God bless him and grant him peace), 
“Preserve its container and rope, and then have it identified for a year."'' 
This does not give details. The reason is that it is found property and in 
giving it away as charity after the passage of the period of identification 
there is the preservation of the ownership of the owner in some respects, 
therefore, he can come to own it as in the case of other types oi found 
property. The interpretation of what he has related is that taking pos- 
session of found property is not permitted except for identification. The 
mentioning of the Haram is for the reason that this will not do away with 

'Testimony is given against a litigant who denies, but there is no one here to oppose 
the request. It is merely to discover the nature of the property. 

’It is recorded by al-Bukhari and Muslim. Al-Zayla‘1, vol. 3, 4 6 7- 

■*lt is recorded by all the six Imams of the sound compilations. Al-Zayla' i, vol, 3< 4<> 8 ' 
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He said: If a man comes and claims the propertv » • 
t0 him until he brings testimony to the effect If L a “ n0t 10 be 
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n0t to be compelled to do so through adjudication M but he “ 
{Go d bless him) said that he is to be compelled The id al ' Shifi ‘‘ 
ke stating the we.ght of the dirhams and their numbe ^ 

rope that ties them or the purse. These two jufistear^e^anhe^rs^ ^ 
possession disputes the possession and not ownershfpjherefore^descrip 1 
lion alone is stipulated due to the existence of a dispute in some re, pel 
The rendering of testimony is not stipulated due to the non-existence of 
the dispute in other respects. We maintain that possession is the intended 
right like ownership, therefore, he is not entitled to it without proof, and 
that is testimony on the analogy of ownership, except that it is lawful for 
him to deliver it due to the correct statement of the marks of identifica- 
tion. This is based upon the saying of the Prophet (God bless him and 
grant him peace), “If the owner appears and identifies it container and 
number, deliver it to him.” 5 The rule of permissibility is made by act- 
ing upon the well known tradition, which is the saying of the Prophet 
(God bless him and grant him peace), “Testimony is the obligation of the 
plaintiff."* He is to take a surety for him for strengthening the transac- 
tion. There is no disagreement in this, because he is seeking the surety 
for himself as distinguished from an heir who is missing. It is said that if 
he does deem him truthful, he is not to be compelled to deliver, like the 
agent for taking possession of a deposit when he is deemed truthful. It is 
also said that he is to be compelled, because the owner in this case is not 
obvious, while the owner depositor is known. 

The found property is no to be donated by way of c harity .< D > nch 
person, because the thing ordered is the g ,v,ng of chanty, due » ^«y 
ng of the Prophet (God bless him and gran, hm, peace h he does u 

turn up," .ha, is. die owner, “then donate t. by way of chanty. y 

’It is recorded by Muslim. Al-Zayla i, v°l- 3’ 4 . (er on lio'wfl. Al-Zayla i, vol. 3. 

‘The details of this tradition are provided m the chapt 
468. . , rWnutni and others. Al-Zayla vo . 3- 


This has preceded, and is recorded by al-Dar-qutm 
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is not meant for the rich person, and in this it resembles the 
charity ( zakdt ). 

If the finder of property is rich, it is not lawful for him to utilise th 
found property. Al-Shafi‘I (God bless him) said that it is permitted due 
to the saying of the Prophet (God bless him and grant him peace) in a 
tradition from Ubayy (God be pleased with him), “If the owner comes 
deliver it to him otherwise utilise it,” although he was a rich person . 8 The 
reason is that it is permissible for the poor person so that he may agree to 
take care of it, but this attribute is shared by the rich person. We main- 
tain that it is the wealth of another person, therefore, its utilisation is 
not permitted without his permission, due to the unqualified meaning 
in the texts, while the permissibility for the poor person is due to what 
we related or due to consensus ( ijma ' ). Accordingly, what is beyond this 
(the rich man) continues to be governed by the original prohibition. The 
meaning of “rich person” can be construed from the tradition to apply to 
possibility of his need during the period of identification, while the poor 
man may be reluctant to accept it during this period. Further, utilisation 
by Ubayy (God be pleased with him) was based on permission by the 
Imam, and this permitted with his consent. 

If the finder of the property is poor then there is no harm if he utilises 
it himself, insofar as there is the securing of interests in this from both 
sides. It is for the same reason that it is permitted to give it to a poor 
person other than him. 

Likewise if the poor person is his father, his son or his wife, if he 
himself is rich, due to what we have said. Allah knows best. 


ob,i gato ry 


8 It is recorded in the two Sahihs. Al-Zayla'i, vol. 3, 469. 
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Ch. 121: The Legal Status of the Runaway Slave 
Ch. 122: Returning the Slave and Compensation 


Chapter 121 




The Legal Status of the Runaway Slave 


Capturing the runaway slave is preferable for the person who has the 
strength to capture him, insofar as there is the revival of the right of the 
master in it. As for the lost slave, it is said that the same applies to him. 
It is also said that leaving him alone is better, because he is not likely to 
depart from his location, and this will lead to the owner discovering him, 
but this is not the case with the runaway slave. Thereafter, the person who 
captures the runaway slave brings him before the sultan , because he is not 
able to take care of him on his own, as distinguished from found property. 
When the runaway is brought to the sultan, he is to imprison him, but if 
the lost slave is brought to him he is not to imprison him. The reason is 
that he cannot be sure that the runaway will not run away a second time, 
as distinguished from the lost slave. 

If a person brings back the runaway slave to his master from a dis- 
tance of three days journey or more, then the reward of forty dirhams is 
due from the master to this person. If it is a distance that is less than this, 
then he is to be paid according to the estimated reward. This is based 
upon istihsan . Analogy dictates that there is no reward for him, unless 
it was stipulated. This is the opinion of al-Shafi‘i (God bless him). The 
reason is that he is voluntarily donating the benefits, therefore, it resem- 
bles the case of the lost slave. We rely on the report that the Companions 
(God be pleased with them) agreed upon the obligation of jul in princi- 
ple, except that there were some among them who determined a reward of 
forty, while there were others who determined it to be less. Consequently, 
we determined it to be forty for the minimum distance of a journey and 
less than that for a smaller journey by reconciling and combining the 
varying reports. The reason is that the imposition of reward is construed 
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in principle to ensure return, because securing voluntary is rare, thus, it 
achieves the preservation of the wealth of the people. Such estimation is 
on the basis of transmitted evidence and there is no report with respect 
to the lost slave, therefore, the analogy is prevented. Further, the need to 
take into custody the lost slave is less than that of the runaway, because 
the lost slave does not hide, while the runaway conceals himself. The esti- 
mation of the reward in case of return from a distance that is less than 
that of a journey depends upon their agreement or is left to the discre- 
tion of the qddi. It is said that the forty dirhams are to be divided over 
three days as this is the minimum duration of a journey. 

He said: If the value of the slave is less than forty, he is to be awarded 
the value less one dirham. The Author (God be pleased with him) said: 
This is the opinion of Muhammad (God bless him). Abu Yusuf (God 
bless him) said that he is entitled to forty dirhams, because this deter- 
mination was established by the text, therefore, the reward is not to be 
reduced. Consequently, it is not permitted to negotiate a higher amount, 
as distinguished from negotiation for less, because that is reduction on 
the bounty- hunter’s part. Muhammad (God bless him) argues that the 
purpose is to encourage another to return him so that the wealth of the 
owner is revived. Accordingly, a dirham is reduced so that he is said to 
deliver something to him and leads to the realisation of a benefit. The 
umm al-walad and the mudabbar in this respect are the same as the reg- 
ular slave when the return of the slave is made within the lifetime of the 
master as in this is the revival of his ownership. If they are returned after 
his death there is no ju l for them, because they are emancipated with his 
death, as distinguished from the regular slave. If the person bringing back 
the slave is the father of the master, or his son, and he is among his depen- 
dents, or one spouse does it for the other, then there is no ju‘l, because 
these persons undertake the return voluntarily, and they are not included 
in the unqualified implication of the statement in the Book. 


Chapter 122 

Returning the Slave and Compensation 


He said: If the slave runs away from the custody of one who was return- 
ing him, then he is not liable for anything. The reason is that he is a 
trust in his possession, but it applies where he took witnesses, and we 
have mentioned this in the topic of found property. The Author (God be 
pleased with him) said: it is mentioned in some manuscripts that he is 
not entitled to anything, and this too is true, because he is like the seller 
in relation to the owner. It is for this reason that he is to keep the runaway 
restrained till he receives the reward with the same status as the seller who 
restrains the sold property so as to claim the price. Likewise if the slave 
dies in his custody, he is not liable for anything, on the basis of what we 


said. 

He said: If the master emancipates him as soon as he meets him, he 
is deemed to have taken possession through the emancipation. As in the 
case of the purchased slave. Likewise if he sells him to the person return- 
ing him so as to deliver the counter-value to him. Returning the slave has 
the hukm of sale, but it is sale in some respects alone, for it does not fall 
under the proscription laid down about the sale of something that is not 
taken into possession, thus, it is permitted (even without possession). 

He said: It is essential that when he captures him he take witnesses 
to the effect that he is taking him into custody to return him. Taking 
of witnesses is obligatory upon him for such custody according to t e 
opinion of Abu Hamfah and Muhammad (God bless them) so much so 
that if a person returns him without taking witnesses there is no ju tor 
him in their opinion. The reason is that the relinquishing of witnesses 
evidence of the fact that he captured him for himself. It « « rf he bough 
him from someone who took him into custody or received him through 
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gift or inherited him, and when such a person returns him to the master 
there is no;«7 for him, because he is returning him for himself, unless 
he takes witnesses that he is buying him for returning him to his master, 
in which case he will be entitled to ju% but he is making a voluntary 

donation in the payment of the price. ^ 

If the runaway slave had been pledged then the;«7 (reward) is to be 
paid by the pledgee, because he revived his financial value through the 
return, and that is his right. The reason is that satisfaction of his claim 
is through this value and the reward is in lieu of the revival of the value, 
therefore, he is liable for the reward. Return during the lifetime of the 
pledgor or after it is the same, because the pledge is not annulled due to 
death. He is liable for the reward when the value of the slave is equal to the 
debt or less than it. If it is more than this then it is estimated in the ratio 
of the debt and the rest is to to be paid by the pledgor, because his right is 
involved to the extent of the liability for loss. It, thus, resembles the price 
of the medicine or retrieving him through ransom after the omission of 
an offence. If the slave is under debt (being an authorised slave) then the 
master if the master sells him choosing to repay the debt, he begins by 
paying the jul first and the rest is for the creditors, because the reward is 
a burden on ownership and ownership in the slave is suspended. The;«7 
becomes obligatory on the person for whom the ownership is established. 

If the slave is an offender, then if the master decides to pay ransom so as 
to reclaim the benefit, he is obliged to pay the reward. It is to be paid by 
the awliyd\ due to the return of the benefit to them, if the master decides 
to deliver him to them. If the slave had been gifted then it is due from 
the person to whom he had been gifted, even if the person gifting revokes 
the gift after the return of the slave. The reason is that the benefit did not 
accrue to the donor as a result of the return of the slave, but due to the 
donee’s relinquishing transactions in the slave after his return. If the slave 
was owned by a minor, then the jul is to be paid from his wealth as it is 
a burden of his ownership. If his guardian (wasi) returns the slave, then 
there is no ju l for him, because causing the slave to return is part of his 
duties. Allah knows what is correct. 
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Ch. 123: The Missing Person and his Wealth 
Ch. 124: The Wife of the Missing Person 


Chapter 123 

The Missing Person and his Wealth 


If a man disappears and Jus whereabouts (place of his location) are not 
known nor is it known whether he is alive or dead, the qadi is to appoint 
a person who will preserve his wealth, manage his affairs and secure his 
claims. The reason is that the qadt appoints an administrator for all those 
who are unable to administer their own affairs. The missing person has 
these attributes and has become more like a minor or insane person. In 
the appointment of an administrator for his wealth and an executor for 
his affairs, the qddi is performing his supervisory function. His statement 
(in the matn)> “secure his claims” means that it is not known whether he 
(the mafqud) took possession of his revenue, or took possession of his 
claim that has been acknowledged by one of his debtors, when all this 
pertains to the category of administration. He is to institute litigation for 
the recovery of debts arising out of his contacts, because he is now the 
principal for securing his rights. He is not to initiate litigation in mat- 
ters for which authority was delegated to the mafqud (wilayah) nor for 
his share in real estate or goods that are in possession of another per- 
son. The reason is that he is neither the owner nor his deputy; he is an 
agent authorised by the qadi to take things into possession. He is not 
authorised to undertake litigation (of all types) according to the unan- 
imous view. There is disagreement about litigation when he is an agent 
for taking possession of debt claims on behalf of the owner. As there is 
disagreement, his acts are to be approved judicially against the trussing 
person. His acts are not valid, unless they are approved by the qadu who 
gives a decision, as this is a matter that is subject t0 'f'^^ ^ereafter in 
things that he fears wastage, they are to be sold by the qad, .f he is unable 
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to preserve them in their original form. This means that he is to preserve 
them in meaning (value, through the sale). 

He is not to sell things in which there is no likelihood of wastage for 
the sake of maintenance or other reasons. The reason is that he does not 
possess authority ( wilayah ) over the missing person, except in matters 
that will preserve his wealth, therefore, he is not at liberty to go beyond 
the preservation of the form when that is possible. 

He is to spend on his wife and children out of his wealth. This rule 
is not confined to his children alone, but in general for all close relatives 
of his children. The principle is that whoever is entitled to maintenance 
out of his wealth during his presence, without a decision from the qddi , 
is to be provided maintenance from his wealth during his absence. 1 he 
reason is that a judicial order lends support to it. To each person who is 
not entitled to maintenance out of his wealth during his absence, because 
maintenance in such cases is through a judicial pronouncement against a 
person not present is not permissible. The first priority is that of minor 
children and old women to whom are linked old males as well. In the 
second level are brothers, sisters, maternal uncles and aunts. 

His statement, 1 “out of his wealth,” means dirhams and dinars. The 
reason is that their right pertains to food and clothing, and when this not 
found in his wealth, the satisfaction of this right is in need of a judicial 
pronouncement for conversion into value, and these are the two curren- 
cies. Metal (gold and silver) dust has the same status for this rule as it is 
a suitable for valuation like currencies. This (that we have stated) is the 
case when the wealth is in the possession of the qddi. If the wealth is in the 
shape of a deposit or a debt he is to spend out of it on them, if the custo- 
dian and debtor are acknowledging the debt and the deposit along with 
the existence of marriage (between the mafqiid and the beneficiary) and 
paternity, and this is so when these facts have not already been proved 
before the qadi. If the facts stand proved before him, there is no need for 
an acknowledgement. If one of the categories stands proved — deposit and 
debt or marriage and paternity — he is to stipulate acknowledgement for 
what is not proved. This is the sound view. If the custodian or the debtor 
pay without the order of the qadi, he is to hold the custodian liable and 
is not to absolve the debtor, because they have not paid to the one who 
rightfully owns the claim nor to his representative. This is dilferent from 
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*e case where they pay on the order of the beau* m . h 
representative. ^ nis 

[f the custodian and the debtors deny the clahns themselves or deny 
the existence of marriage or paternity, he is not to treat one the bene- 
ficiaries of the claim as parties to the litigation, because what they claim 
belongs to the missing person and has not been ascertained as proof of the 
existence of their right, which is maintenance. The reason is that mainte- 
nance just as it is due from this wealth is due from other wealth owned 
by the missing person. 


Chapter 124 


The Wife of the Missing Person 


He said: He (the qadt) is not to cause a separation (divorce) between 
him and his wife. Malik (God bless him) said that when four years have 
passed, the qadi is to pronounce a separation between him and his wife. 
She is to undergo the waiting period of one whose husband has died, 
and may then marry whom she likes. The reason is that ‘Umar (God 
be pleased with him) gave this decision 1 in the case of a man who was 
enchanted away by spirits at Medina, and he (‘Umar) is suffices as an 
imam in this. Further, he (the husband) has denied her rights by disap- 
pearing, therefore, the qadt is to cause a separation between them after 
the passage of time on the analogy of ild ’ and impotence, and after this 
analogy he is to take the number four from ild* and years from the rule of 
impotence acting on the common attributes of both. 

We rely on the saying of the Prophet (God bless him and grant him 
peace), “She is his wife till she receives clear evidence .” 2 We also rely on 
the statement of ‘All (God be pleased with him) about such a woman that 
“She is a woman subjected to a trial. She is to wait patiently till death (of 
the mafqud) becomes evident or divorce is communicated to her .” 3 This 
amounts to an elaboration of the term “evidence” stated in the marfu* tra- 
dition. Further, the proof o fnikah was established, absence does not lead 
to separation (divorce), death continues to be in the realm of probabil- 
ity, therefore, the termination of marriage continues to be uncertain. In 
addition to this, ‘Umar (God be pleased with him) changed his opinion 

’It is related by Ibn Abl Shaybah in his Musannif in the chapter on nikdh, by 'Abd 
al-Razzaq, and by al-Dar’quUiI. Al-Zayla'I, vol. 3, 471— 72- 

Mt is recorded by al-Dar’qutni. Al-Zayla'i, vol. 3, 473- 

J It is related in al-Musannif by ‘Abd al-Razzaq. Al-Zayla‘1, vol. 3, 473- 
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ir , . h „ Dlease d with him). There is no similarity with ild' 
“ ' °‘ A "i G „: d^'e which is considered delayed in ihe law, ihu,, 

becoming^ bal for separation. There is also no similarity with imp„. 
X because absence is usually followed by return, whtle tmpotence 

rarely leads to recovery ifit continues for a year. 

He said: When he completes one hundred and twenty years fronuhe 
date of his birth, a proclamation of his death is to be made. He (the 
Author God be pleased with him) said: This is the narration of al-Hasan 
from Abu Hanifah (God bless him). In the authentic narration of the 
School, it is to be estimated through ages of his contemporaries. In the 
report from Abu Yusuf (God bless him), it is said to be one hundred 
years. Some of them determined it to be ninety years. The view that con- 
forms most with analogy is that no standard be used to determine the 
period, while a compassionate view is that it be determined to be ninety 


years. 

When a proclamation of his death is made, his wife is to observe the 
waiting period following death commencing from the time of the procla- 
mation. His wealth is to be distributed among his heirs who are present 
at the time of the proclamation. It is as if he had died at that time with his 
death being witnessed. The reason is that the legal ruling is based upon 
the actual ruling. 

An heir who dies before this is not to inherit from him. The reason 
is that the ruling of his death was not given during his life and it was as if 
the fact of his being alive was known. 

The mafqud (missing person) is not to inherit from anyone during 
his absence. The reason is that presumption of his being alive is based 
upon the presumption of continuity ( istishab al-hdll ) and that is not 
deemed a sufficient proof for establishing rights. 

Likewise, if a bequest is made in favour of the mafqud and the person 
making the bequest dies. Thereafter, the principle is that if there is an heir 
inheriting along with the mafqud, who is not excluded by him, but whose 
share is reduced by him, he will be given the lesser share and the rest will 
be kept in suspension. If there is with him a relative who is excluded by 
him, he will not be given a share at all. The elaboration of this principle 
is: If a man dies leaving behind two daughters, a missing son, a son’s son 
and a sons daughter. The wealth is in the hands of a stranger and they 
verify that the son is missing. If tire two daughters demand their inheri- 
tance, they will be given one-half as that is certain and the remaining half 
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will be suspended. The son’s children will not be eiven 
re excluded by the mafqud had he been alive tL yth,ng as the Y 
inheritance on the basis of doubt. ^ ^ 3re n0t enti ^ 

The stranger is not to be dispossessed of the (remaining) wealth 
nniess he is shown to be dishonest. The similarity of this case is wUh 
pregnancy. Inheritance equal to the share of one son is held in abeyance 
according to the ruling fatwd. If, however, there is another heir with him 
whose share is neither eliminated not altered by the foetus, he is to be 
given his entire share. If there is an heir whose share can be eliminated by 
the foetus, he will not be given his share. If there is an heir whose share 
can be altered by the birth of the foetus, he is to be given the least share 
that is certain, as in the case of the mafqud. We have elaborated this in 
Kifayat al-Muntahi in greater detail. Allah knows best and to Him return 
all things for decision. 
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( abd: slave. 

‘ abd ma’dhun: slave authorised by the master to trade on his behalf. 
adab: court procedure; code of judicial conduct. 

‘ adalah : moral probity. 

adillah: pi. of dalil. The texts and the evidences in the texts that are the 
sources of the law. The general evidences for the law that contain 
within them the specific evidences. The Qur’an, for example, is a 
general evidence, while a verse of the Qur’an pointing to a huktn is 
a specific evidence or the dalil tafsili. 

l adl: justice. 

‘afw: forgiveness; commutation of sentence; surplus. 
ahkdm : pi. of hukm (rule). 

ahl al-baghy: those who rebel against lawful authority. Those who sup- 
port such authority are called ahl al-‘adl 

ahliyyah: legal capacity. 

ajr: wages; reward. 

* aliqah : another name for mahr. 

amah: slave-girl. 

amatv. undertaking of safe-custody for a foreigner or for a harbi (enemy) . 

amir, governor; ruler. 

amwal batinah: invisible wealth. 

1 anwatatt : conquest after mobilisation of the armies. 

‘aqd: knot; tie; contract. 
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'aqilah: clan or group responsible for paying diyah for a member. 

‘aql: reason. 

arkan: pi, of rukn; essential elements. 

arsh: estimated compensation for injury. 

‘asabiyyah; family ties or bond. 

‘ataq: the act of emancipating a slave; manumission. 

awliya’: those granted authority or guardianship by the shari'ah as dis- 
tinguished from guardians appointed by the awliya or the court 

‘ayn: something that can be taken into physical possession as distin- 
guished from rights. 

‘azl: ejaculation outside the vagina to prevent conception. 
bd’in: irrevocable divorce. 
barns: skin disease. 
baytal-mdl: treasury. 

baynunah: the state of irrevocable separation. 

bhang: hemp. The plant from which intoxicating substances are derived. 
bughdt: rebels. 

buliigh: the age of puberty. 
dalil: evidence. See adillah. 
dam: sacrifice by way of atonement. 
daman: compensation; liability. 
dar: house; territory. 
dar al-harb: enemy territory. 
dar al-Isldm: the Muslim lands. 
da'wah: claim. 


yn- debt, also applied to dinars and dirhams, that is, currency. 

^ ° f U ' e [slamic slaK «*» «* supposed .0 
the contract of dhtmmah , actual or implied. 


dhimmah: the equivalent of legal personality in positive law. A recepta- 
cle for the capacity for acquisition. Liability. A contract of liability 
entered into with non-Muslim citizens by the Islamic state. 

diwdn: the treasury. 

diyah: compensation for bodily offences. 

diydnah: honesty; moral uprightness. 

diydnatan: something that is morally wrong even though the law chooses 
to ignore it; moral verdict. 

diydt: pi. of diyah. 

faqir: needy. 

fan: person evading the rules of inheritance. 

fasid: not valid; irregular; vitiated. It is also used in the sense of voidable 
in the positive law. A contract, however, is voidable at the option 
of the parties, while the fasid contract can become valid only if the 
offending condition is removed. It is an unenforceable contract. 

fatwd: pi fatd-wd. Legal rulings issued by the jurist. 
fay’: booty. 
fidyah: ransom. 

ftnah: evil; trial; disruption; insurrection. 
fuduli: unauthorised agent. 
ghalizah: heavy; enhanced. 
ghazi: veteran soldier. 
ghanimah: spoils of war. 

gharib: strange; stranger. In the context of traditions it refers to a report 
whose text or isnad are not known. A principle or rule that is alien 
to the generally acknowledged propositions of the law. 

ghdrim: debtor. 

ghasb: usurpation; misappropriation; abduction. 
haddnah: Custody of the child after divorce or death of husband. 
hadd: fixed penalties. See also hudud. 
hakim: the Lawgiver. 
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halal: lawful. 

haqiqiyyah: actual as distinguished from legal. 

haratn: prohibited. 

harbi: enemy 

hasan: good. 

hasr: siege; confinement. 

hawl: one year. A period necessary for the imposition of zakat, 
hayd: menstruation. 
hibah: gift. 

hidad: mourning after divorce or death. Also ihdad. 
hikmah: wisdom; rationale of the rule. 

hirz: place of safe-custody of property with reference to theft (sartqah). 
hudud: pi. of hadd. 

hujjah: proof; demonstrative proof. An evidence in the sources that 
forms the basis of persuasive legal reasoning. 

hukm: rule; injunction; prescription. The word hukm has a wider mean- 
ing than that implied by most of the words of English deemed its 
equivalent. Technically, it means a communication from Allah, the 
Exalted, related to the acts of the subjects through a demand or 
option, or through a declaration. 

hukmiyydh; legal as distinguished from actual. 

hukm shar v see hukm. The term hukrn shar‘i is used to apply to its three 
elements: the Lawgiver (Hakim); the mahkum fih or the act; and 
the subject or mahkum ‘alayh. 

huquq: pi. of haqq (right). 

i’arafv commodate loan. 

ibaq: running away; runaway slave. 

ibn sabil: one destitute in a foreign land. 

iddah: waiting period after divorce or death of husband. 
ijdrah: hire; leasing. 
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ikh ,iy&'°h: a single ^udiati<»nwhe I1 ,he„if e d e dde s tocho„sedi» ( „ K , 

tin: VOW of continence. It is the swearing of an oath by a man that he will 
not have intercourse with his wife, for a period of foa, o, more 
months. 


‘illah. the underlying legal cause of a hukm, its ratio decidendi , on the 
basis of which the accompanying hukm is extended to other cases. 

imam: Muslim ruler; the person leading prayers. 

'innin: impotent person. 

istihadah: extended or chronic menstrual bleeding. 

istihsan: the principle according to which the law is based upon a gen- 
eral principle, given preference over strict analogy pertaining to the 
issue. The principle is used by the Hanafis as well as the Malikls. 
This method of interpretation may be employed for various rea- 
sons including hardship. 

istikhldf: irregular, extended or chronic bleeding. 

istishab: presumption of continuity of a rule or of its absence. A princi- 
ple within the Shafi system, which means that the status quo shall 
be maintained. In a more technical sense, it means that the original 
rule governing an issue shall remain operative. In such a case, the 
primary rule assigned to all issues is that of permissibility. 

' itq ; emancipation of a slave; manumission. 

ja’iz: permitted; a terminable contract. 

jabr: compulsion; used for mandatory aionemen. for vrola.ion ot nghrs 

jaldah: stripes; lashes. 

jarib: measure used for land. 

jihad: war. 

jindyah: offence; tort; delict. 


jizyah: poll-tax. 
ju'dlah: reward; gen 


eral offer of reward for doing something. 


kafdiah: surety; guaranty. 
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kaffdrah: expiation. 
kawdghid: papers. 
khamr: wine. 

kharaj: tax imposed on lands belonging to die Dhimmls. 
khata': mistake. 
khayl: horses. 

khilafi disagreement of the jurists. 
khilafah: caliphate. 
khitab: communication. 
khiyar : option. 

khiyar al-bulugh: option of puberty. 

khiyar al-shart: option stipulated in a contract. 

khuV: redemption in marriage. Payment by woman to seek release from 
marriage. 

khums: fifth of the spoils. 

kitabah: the contract with a slave for his emancipation on payment of 
installments. 

laqit: foundling. 

li'an: imprecation. A procedure followed when the husband accuses his 
wife of unlawful sexual intercourse for which he cannot produce 
four witnesses. 

luqatah: found property. 
ma'afir; sheets made in Yemen. 

ma’dhun: slave authorised by master to trade on his behalf. 
mafqud: missing person 

mahr: dower; amount paid to the wife as part of the marriage contract. 
ntahr al-mithl: reasonable dower. 

mahrant: husband or relative of the prohibited degree of marriage. 
mdl: wealth; property. 

marad al-mawt: death illness; terminal illness. 
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marid: one suffering from a serious or terminal illness. 

mashi’ah: leaving divorce at the discretion of the wife, 

ttiawla. master of a slave who has been emancipated. 

mawquft suspended contract; a tradition whose chain stops at the Com- 
panion. 

mijann: shield. 


milk al-raqabah : exclusive ownership as distinguished from possession. 
milkyamin: lawful possession. 
tniskin: poor. 

mithqal: a unit of weight for gold. 

mubara'ah: divorce granted to wife with no financial liability. 

mudabbar: a slave who is to be emancipated on the death of his master. 
Mudabbarah is the female slave with this status. 

mudarabah: the contract in which the owner of capital bears the entire 
loss. 

mudarib: the worker in the contract of mudarabah. 
mufawadah: partnership in which the partners contribute all their 
wealth. 


mufti: jurist who issues opinions upon request. 
muhdrabah: war. 

mudarib: working partner with no liability in a mudarabah. 
muhsan : married or once married through a valid contract. 
muhsandt: married women; free women. 

mukatab: a slave who has agreed to buy his freedom by paying instal 
ments. 

mursal: 3 tradition whose ch&i 
meaning assigned to it by 
the majority schools. 


n of transmission is not complete. The 
the Hanafis differs from that adopted by 


murtad: apostate. 

mustahadah: a woman with extended or chronic bleeding. 



musta’min: a person visiting the ddr al-Islam on assurance of safety. 

muthlah: mutilation. 

muzahir: person pronouncing zihar. 

muzakki: person undertaking tazkiyat al-shuhud. 

muzar'ah: share-cropping; tenancy. 

nabbash; pickpocket. 

nabidh: mead of dates. 

nadhr: vow. 

rtahr: slaughtering an animal, especially a camel, while it is standing. 

nass: text of the Qur'an or the Sunnah ; text of the jurist; a word whose 
meaning is absolutely clear. 

nifas: postnatal bleeding. 

nikah: marriage contract. 

nisab: minimum scale for the imposition of a duty, especially zaknt. 
niyyah: intention. 
nusus: texts. See nass. 

qadhfi false accusation of unlawful sexual intercourse. 
qadhifi one who commits qadhf 
qadi: judge. 

qarn: a birth defect in a woman affecting her private parts. 

qasdmah: a procedure for administering oath on the people of a locality 
when the offender in homicide is not known, 

qat' al-tariq: highway robbery. 

<7«r t £ definitive. 
qisas; retaliation; lex talionis. 
qismah: division; partition. 
qital: fighting. 

quru' : periods of menses or purity. 
rada'-, fosterage. 
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sadaqah: pi. sadaqdt. Charity. 

sadaqat al-filr: the amount paid before the ‘id al-fitr prayer. 
safari journey. The extent of travel that gives rise to exemptions. 
safiyy: thing chosen by the imam from the spoils prior to their distribu- 
tion. 


M belongings on the person of the warrior. 
other things. 

salami contract in which an advance payment is made. 
sarfi contract of currency transactions and loans. 
sariqahi theft. Also called sariqah sughrd. 
sariqah kubra: highway robbery. 
shahadah: witnessing; testimony. 


shahid: martyr. jn ^ mea mng of the texts 

shar'i the law. The Author uses this 

the Qur'an and the Sunnah as weD. 

shar'i: legal; prescribed by la w - 

sharikah: partnership. 

shawkah: power. 

shaykh fanx: enfeebled old man. 
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shibh al-'amd: quasi wilful homicide. 

shubhah: pi. shubhdt. Doubt in the mind of the offender as to the legality 
of the act. It is to be distinguished from doubt in the mind of the 
judge during trial. 

shubhah fi al-dalil: doubt with respect to the applicability of an evi- 
dence. 

shubhah fi al-fi'l: doubt in the commission of the act. 
shubhah fi al-mahall: doubt about the object of the act. 
shuf ah: pre-emption. 

siyar: relations with non-Muslims whether in enemy territory or within 
Muslim lands. 

siydsah: policy; administration of justice. 
sulh: negotiated settlement; truce. 
sultan: ruler. 

tadbir: the act of granting emancipation to the slave after the owner’s 
death. 

tafmd: delegation of the right of divorce to wife. 
takhrij: extension of the law by reasoning from legal principles. 
takhyir. the granting of a choice. 
taldq: divorce. 

taldq al-sunttah: divorce recommended by the Sunnah. 

tarnlJk .• granting the right of divorce, that is, making the wife own the 
right to pronounce divorce. 

tanfil. reward announced by the imam prior to the commencement of 
battle. 

taqddum: limitation; being barred by time. 
taqlid, following the opinion of another without lawful justification. 
ta ‘ Zir: penal,ies sub iect to the discretion of the qddi or imam, 
tazkiyat al-shuhud: the process of establishing moral probity. 
tazwij: marriage. 



al-walad: slave girl who has borne a child of her master PI 

umm Mt Mai 

‘u r compensation for unlawful sexual intercourse. 

‘urfi cusomary practice. 

' urud : goods. 

‘ushr. ten percent charge on the produce of the land, 
wajib; obligatory. 

wfljih muwassa': obligation that provides enough time for the required 
act and another one like it. 


wakalah: agency. 
wakih agent. 

wall: guardian granted authority by the shariah 
waqs: see awqds. 
waqf: charitable trust, 
wain’: clientage. 

wall: person granted legal authority by the shariah over the person and 
property of a minor; heir with reference to claims of retaliation and 

blood-money. 
warns: yellow dye. 
wariq: silver. 

wasaq: cubic measure equal to sixty sa*s. 
wasl; guardian appointed by the wali. 
wasiyyah: bequest. 

wilayah: delegated authority of guardian. 
wujub: obligation. 
yatnin: oath. 


yamin ghamus: false oath. 

yamin laghw: superfluous oath. 

zahir: apparent; the apparently strong opinion. 
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zdhir al-riwdyah: the authentic approved transmissions of the legal opin 
ions of the school. 

zakdt: poor-due. 

zdni: person who commits unlawful sexual intercourse. 

zanni : probable as distinguished from definitive. 

zihar: injurious assimilation. A man prohibiting for himself intercourse 
with his wife by equating her with the back of his mother. 

zind : unlawful sexual intercourse. 

zind bi-al-jabr : rape. 


